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^ The United States, [
District of Alaska, j

2

ss.

Pleas aud proceedings began and had in the Dis-

trict Court of the United States, for the District of

Alaska, in the cause of

—

The Honorable John S. Bugbee, Judge.

ARCHIBALD CAMPBELL,

^^'
VNo. 288.

THE SILVER BOW BASIN I

MINING COMPANY.
|

Be it remembered, that on the 9th day of May,

1891, the plaintiff, Archibald Campbell, b}- his at-

torue}' John G. Heid, Esq., dul}- filed in the clerk's

3 office of the District Court of the United States, for

the District of Alaska, his complaint against the

defendant, The Silver Bow Basin Mining Company,

which is in words and figures following, to wit

:

(Plaintiffs Complaint.)



4 In tJie United States District Court
^
for the District

of Alaska.

Archibald Campbell,

Plaintiff,

vs.

The Siver Bow Basin MinixgI

Company, a corporation orgaiil

ized and existin,a^ under the>

laws of the State of Maine,!

having its principal place ofj

business in the City of Port-

land, in said State,

Defendant.

The plaintiff complains of the above-named de-

fendant, and alleges :

That he is a citizen of the United States of

America.

That he is (and for more than eight months last

past has been continually) the owner by lo-

cation and appropriation of that certain piece or

parcel of non-mineral land, the same being two

hundred feet in width by four hundred feet in

lengthy situated on the divide between the Specimen

Gulch and Silver Bow Basin in Harris Mining Dis-

trict, and District of Alaska, commencing at the

water shed of said divide, in the center thereof, and

running thence four hundred feet toward Specimen

Gulch Basin, and extending one hundred feet on



7 each side from said center of said water shed
throughout the entire distance of said four hundred
feet in length, and that he is entitled to the posses-

sion thereof.

That on the da}' of location the premises herein-

before described were non-mineral lands of the pub-

lic domain, and now are non-mineral lands of the

pulic domain, and entirely vacant and unoccupied,

and was not owned, held or claimed bj- any person or

persons as a mining claim or otherwise, and that

while the same were so vacant and unoccupied, and

8 unclaimed, to-wit : on the nth day of August,

1890, the said plaintiff, then and now being a

citizen of the United States, entered upon and lo-

cated and claimed the said premises in full com-

pliance with the requirements of the laws of the

United States and the District of Alaska, and the

rules and regulations of Harris ^Mining District,

Alaska, the above described land and premises as

and for a " dump claim for mill tailings," for the

purpose of depositing thereon the mill tailings de-

rived from the milling of gold quartz and gold ore,

Q b}' the said plaintiff, in his quartz mill, and for the

further purpose of reworking and treating said mill

tailings by a further process, suitable for the proper

treatment of such said mill tailings.

That while plaintiff was thus possessed and en-

titled to the possession of said dump claim and

surface ground, the defendant entered upon the

same and ousted plaintiff of all of said dump claim

and premises, and on the 12th da}^ of Februar}',

1890, defendant, the said Silver Bow Basin Mining



lo Company, filed in the United States Land Office at

Sitka, Alaska, its application for a United States

Patent for 87 and 7-100 acres of placer ground, con-

sisting of numerous, separate pretended placer

claims, among which are the pretended placer

claims embraced in said application of defendant for

patent, designated as the Pilz Claim, U. S. Survey

No. 186; the No. 19 claim, U. S. Survey, No. 209;

the No. 22 claim, U. S. Survey, No. 212, and the

No. 23 claim, U. S. Survey, No. 213, which said

pretended placer claims embraced in said application

I £ for patent of defendant, and designated as above

mentioned, cross and overlap the whole of the said

dump claim and surface ground, the property of the

plaintiff, and embrace of said dump claim of plain-

tiff the respective area, as follows : the said Pilz

Claim, U, S. Survey No. 186, 29-100 acres ; the

said No. 19 claim, U. S. Survey No. 209, 05-100

acres
; the said No. 28 claim, U. S. Survey No. 212,

48-100 acres ;
and the said No. 23 claim^ U. S. Sur-

vey No. 213,1 and 02 100 acres, being the aggregate

area in conflict with said dump claim of plaintiff,

J 2
of one and eighty-four hundredths acres.

That said plaintiff filed his adverse claim to said

application for patent of defendant, in the United

States Land Office at Sitka, Alaska, within the

sixty days period of publication, as required by

law.

That the area in conflict between the said dump
claim and surface ground, the property of plaintiff,

and the said pretended placer claims of defendant

above mentioned, is described as follows, to-wit :



13 Conflict between the Dump claim and U. S. Sur-

vey No. 212, claim No. 22.

Beginning at post No. i, dumping site claim,

thence N. 59, 30 \V. 156.2 feet, boundar}- line be-

tween U. S. Surveys Nos. 212 and 213 ; thence N.

57, 36 E. 224.7 feet, N. E. side line dumping site

claim ; thence S. 59. 30 E. 53.9 feet, post No. 4,

dumping site claim ; thence S. 30, 30 \V. 200 feet,

post No. I, dumping site claim, the place of begin-

ning, containing 48-100 acres.

Conflict between dumping site claim and U. S.

14 Surv'ey, No. 213—No. 23 claim.

Beginning at post No. 4, U. S. Survey No. 213,

being identical with posts Nos. 4 and 7, U. S. Sur-

veys Nos. 1 86 and 209, respectively
; thence N. 52,

52 E. 182.7 ^^^^) N. E. side line dumping site claim
;

thence S. 59, ^30 E. 235.3 ^^^^> boundary line be-

tween U. S. Survey's Nos. 212 and 213; thence

S. 57, 36 W. 224.7 ^^^^' S. W. side line dumping
site claim ; thence N. 59, 30 W. 153.2 feet, inter-

sect S. W. end line U. S. Survey No. 213 ; thence

N. 27, 20 W. 58.3 feet, post No. 4, U. S. Survey

No. 213, the place of beginning, containing i 02-100

acres.

Conflict between Dumping site claim and U. S.

Survey, No. 186, Pilz Claim.

Beginning at post No. 3, Dumping Site, thence

S. 59 30 E. 1 10.8 feet intersect boundary line be.

tween U. S. Surveys Nos. 186 and 213, thence S.

52,52 W. 182.7 ^*^^t post No. 4, U. S. Survey No.

186, thence N. 56,30 W. 41.3 feet intersect N. W.
end line Dumping site claim, thence N. 30,30 E.

15



i6 166.8 feet post No. 3, Dumping site claim, the place

of beginning. Containing 29-100 acres.

Conflict between dumping site claim and U. S.

Survey No. 209, No. 19 claim.

Beginning at post No. 2, Dumping claim site,

thence N. 30,30 E. 33.2 feet, intersect boundary

line between U. S. Surveys Nos. 186 and 209,

thence S. 56,30 E. 41.3 feet post No. 7 U. S. Sur-

vey No. 209, thence S. 27,20 E. 58.3 feet S. W.

side line Dumping site claim, thence N. 59,30 W.
90.6 feet post No. 2, Dumping site claim, the place

J J
of beginning. Containing 05-100 acres.

Courses expressed from the true meridian, mag-

netic variation 30 00 E.

That said defendant wrongfully withholds and

for more than two months last past has continued

wrongfully to withhold the said one and eighty-

four hundredths acres, being all of the said Dump
site claim, the property of this plaintiff, from said

plaintiff to plaintiff's damage in the sum of five

hundred dollars.

Wherefore plaintiff demands judgment against

o said defendant for the restitution of the said land

and premises, together with damages in the sum of

five hundred dollars, and for costs of this action.

(Signed.) JOHN G. HEID,

Attorney for Plaintiff.

United States,
\

District of Alaska,
j

Archibald Campbell, being first duly sworn, says:



19 I am the plaintiff in the above entitled action, that

the foregoing complaint is true as I verily believe,

(Signed.) ARCHD. CAMPBELL.

Subscribed and sworn to before me this 23rd day

of April, A. D. 1891.

(Signed.) W. R. Hoyt,

[seal.] U. S. Commissioner.

Which is endorsed as follows, to-wit

:

No. 288—In the U. S. Dist. Court for Dist. of

Alaska—Archibald Campbell vs. The Silver Bow
Basin Mining Company—Complaint—Filed May
9. 1891—N. R. Peckinpaugh, Clerk—J. G. Heid,

attorney for plaintiff.

Be it further remembered that at a stated term.

to-wit: the May term, 1891, of the said District

Court of the United States for the District of

Alaska, began and held at Sitka, in said District,

on Monday, the 4th day of May. 1891. and ad-

journed from time to time until Wednesday, the

17th day of June, 1891, when the following further

proceedings were had in said cause, to-wit :

(Journal Entry.)

Archibald Campbell,

vs.
No. 288.

The Silver Bow Basin Mining^

Company.

Comes now the parties by their attorneys, and the
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22 defendant moves the Conrt for leave to be granted

20 days in which to prepare and file his answer to

the complaint, which motion was granted by the

Court.

23

24

Be it further remembered that on the 13th day

of Jul3^ 1 89 1, the defendant, The Silver Bow Basin

Mining Company, b}^ Messrs. Delaney and Gamel,

its attorneys, filed in the Clerk's office of said Dis-

trict Court, its demurrer to plaintiff's complaint,

which is in the words and figures following, to-wit

:

(Defendant's Demurrer.)

No. 288.

hi the United States District Court for Alaska.

Archibald Campbell,

Ptai7ttiff^

vs.

The Silver Bow Basin Mining!

Company, a corporation duly'

organized under the laws of/

the State of Maine, having

its principal place of business

in the City of Portland in

said State,

Defendant.

Comes now the defendant in the above entitled



25 action, b}' its attorneys, Delaney and Gamel, and
demurrs to the plaintiff's complaint filed in the

above entitled action for the reason that the same
does not state facts sufficient to constitute a cause
of action.

DELANEY and GAMEL.
Attorneysfor Defenda?tt.

Which is endorsed as follows, to-wit :

No. 288.

26 U. S. District Courtfor Alaska.

Archibald Campbell,

Plaintiff^

vs.

The Silver Bow Basin Mining
Company,

Defendant.

DEMURRER,
27

^

Service of the within demurrer is hereb}^ admit-

ted this 8 day of July, A. D. 1891.

J. G. HEID,
Attorney for Plaintiff.

Filed Jul. 13, 1 89 1.

N. R. Peckinpaugh,

Clerk.

DELANEY and GAMEL,
Attorneys for Defendant.
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28 Be it further reiiierabered that at said May term,

1 89 1, of said District 'Court, on Friday, the 8th

day of Septeuibcr, 1891, the following further pro-

ceedings were had in said cause, to-wit:

(Journal Butry.)

9

Archibald Campbell,

^'^'

; No. 288.

The Silver Bow Basin Mining
Company.

Comes now the plaintiff by its attorney, John G.

Heid, Esq., and also conies the defendant by its

attorneys. Messrs. Delaney and Gamel, and the

Demurrer to the complaint is now submitted, and

the Court, having heard the argument of counsel,

takes same under advisement.

Be it further remembered that at said May term,

i8qi, of said District Court, on Wednesday, the

30th day of September, 1891, the following further

proceedings were had in said cause, to-wit

:

(Journal Entry.)

Archibald Campbell, I

vs. (

The Silver Bow Basin Mining( ^°- ^^^•

Company.
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31 Comes now the parties by their attorneys, John
G. Heid, Esq., for plaintiff, and Messrs. Delaney

and Gamel for defendants, and the Court being now
sufficiently advised, sustains defendant's Demurrer

to the complaint herein, and plaintiff is granted lo

days in which to amend his complaint.

Be it further remembered that at said May term.

1 89 1, of said District Court, on Monday, the 5th

day of October, 1891, the following further pro-
'^'' ceedings were had in said cause, to-wit

:

(Journal Entry.)

iVRCHiBALD Campbell,
J

vs. \

^ r.
/No. 288.

The Silver Bow Basin Mining
y

Company. I

Comes now the plaintiff by his counsel, and

33 asks and is granted 20 days from October 8th. 1891,

in which to amend and file his amended complaint.

Be it further remembered that on the 9tli day of

November, 1891, the plaintiff, by John G. Heid,

Esq., his attorney, duly filed his amended com-

plaint in said cause, which is in words and figures

following, to-wit

:
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34 (Amended Complaint.)

hi the Untied States District Court for the District

of Alaska.

35

Archibald Campbell.

Plaintiffs

vs.

The Silver Bow Basin Mining

Company, a corporation or-

1

ganized and existing under

the laws of the State of Maine,

having its principal place of

business in the City of Port-

land, in said State,

Defe7tdant.

The plaintiff complains of the above named de-

fendant and alleges

:

^6 That he is a citizen of the United States of

America.

That he is (and for moro than eight months last

past has continually been) the owner b}'' location

and appropriation, of that certain piece or parcel of

non-mineral land, the same being two hundred feet

in width by four hundred feet in length, situated on

the divide between the Specimen Gulch and Silver

Bow Basin, in Harris Mining District and District

of Alaska
; commencing at the water shed of said
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37 divide, in the center thereof, and running thence

four hundred feet towards Specimen Gulch Basin,

in Harris Mining District. Alaska, and extending

one hundred feet on each side from said center of

said water shed throughout the entire distance of

said four hundreed ftet in length, and that he is

entitled to the possession thereof

That on the day of location, the premises herein-

after described were, and now are, non-mineral lands

of the public domain, and eutirel}- vacant and un-

occupied, and were not owned, held or claimed by

,g any person or persons as a mining claim, or other-

wise, and that while the same were so vacant and

unoccupied and unclaimed, to-wit : on the nth da}^

of August, 1890, the said plaintiff, then and now
being a citizen of the United States, entered upon

and located and claimed the said premises in full

compliance with the requirements of the laws of

the United States and the District of ^Alaska, and

the rules, regulations and customs of said Harris

Mining District, the above described lands and

premises, as and for a dump claim for mill tailings,

for the purpose of depositing thereon the mill tail-

ings derived from the milling of gold quartz and

gold ores by the said plaintiff, in his quartz mill,

and for the further purpose of reworking and treat-

ing said mill tailings by a further process, suitable

for the proper treatment of such said mill tailings.

That while plaintiff was thus possessed and en-

titled to the possession of said dump claim and sur-

face ground, the defendant entered upon the same

and ousted plaintiff of all of said dump claim and
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40 premises, and on the 12th day of February, 1891,

defendant, the said 'Silver Bow Basin Mining

Compan}', filed in the United States Land Office,

at Sitka, Alaska, its application for a United States

Patent for 87 and 7-100 acres of placer ground, con-

sisting of numero^is separate pretended placer

claims, among which are the pretended placer

claims embraced in said application of defendant

for patent, designated as the Pilz claim, U. S. Sur.

No. 186; the No. 19 claim, U. S. Sur. No. 209;

the No. 22 claim, U. S. Sur. No. 212, and the No.

41 23 claim, U. S. Survey, No. 213, which said pre

tended placer claims embraced in said application

for patent of defendant and designated as above

mentioned, cross and overlap the whole of the said

dump claim and surface ground, the property of

plaintiff, and embrace of said dump claim of plain-

tiff the respective area, as follows : the said Pilz

claim, U. S. Surve\^ No. 186, 29-100,'acres ;
the said

No. 19 claim, U. S. Survey No. 209, 005-100 acres :

the said No. 22 claim, U. S. Survey No. 212, 48-100

acres, and the said No. 23 claim, U. S. Survey No.

.2 213, I and 02-100 acres, being the aggregate area

in conflict with said dump claim of plaintiff of one

and eighty-four hundredths acres.

That said plaintiff filed his adverse claim to said

application for patent of defendant, in the United

States Land office at Sitka, Alaska, within the sixty

days period of publication as required by law.

That the area in conflict between the said Dump
claim and surface ground, the property of plaintiff,

^
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43 and the said pretended placer claims of defendant,

above mentioned, is described as follows, to-\vit

:

Conflict between the Dump claim and U. vS. Sur-

vey No. 213, placer claim No. 22.

Beginning at post No. i, Dumping site claim,

thence N. 59, 30 W. 156.2 feet, boundary line be-

tween U. S. Surveys Nos. 212 and 213, thence N.

57,36 E. 224.7 feet N. E. side line Dumping site

claim, thence S. 59, 30 E. 53.9 feet post No. 4

Dumping site claim, thence S. 30, 30 W. 200 feet

post No. I Dumping site claim, the place of begin-

44 ning. Containing 48.100 acres.

Conflict between Dumping site claim and U. S.

Survey No. 213, No. 23 claim.

Beginning at post No. 4 U. S. Survey No. 213,

being identical with posts Nos. 4 and 7 U. S. Sur-

veys Nos. 186 and 209 respectivel}^, thence N.

52, 52 E. 182.7 f^^t ^- ^- -^i*^^ ^iii^ Dumping site

claim, thence S. 59, 30 E. 235.3 feet boundary line

between U. S. Surveys Nos. 212 and 213, the.ice S.

57, 36 \V. 224.7 ^^^^ S. W. side line Dumping site

claim, thence N. 59, 30 W. 153.2 feet intersect S. W.

.c end line U. S. Survey No. 213, thence N. 27, 20 W.
58.3 feet, post No. 4 U. S. Survey No. 213, the

place of beginning. Containing 1.02- 100 acres.

Conflict between Dumping site claim and U. S.

Survey No. 186, Pilz claim.

Beginning at post No. 3, Dumping site claim,

thence S. 59, 30 E. 1 10.8 feet intersect boundary

line between U. S. Surveys Nos. 186 and 213,

thence S. 52,52 W. 182.7 ^^^^ P^^^ No. 4 U. S. Sur-

veys No. 186, thence N. 56,30 W. 41.3 feet inter-
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46 sect N. W. end line Dumping site claim, thence N.

30, 30 E. 166.8 feet post No. 3 Dumping site claim,

the place of beginning. Containing 29-100 acres.

Conflict between Dumping site claim and U. S.

Survey No. 209, No. 19 claim.

Beginning at post No. 2, Dumping site claim,

thence N. 30, 30 E. 33.2 feet intersect boundary line

between U. S. Surveys Nos. 186 and 209, thence S.

56, 30 E. 41.3 feet post No. 7 U. S. Survey No. 209,

thence S. 27, 20 E. 58.3 feet S. W. sideline Dump-
ing site claim, thence N. 59, 30 W. 90.6 feet post

No. 2 Dumping site claim, the place of beginning.

Containing 05-100 acres.

Course expressed from the true meridian. Mag-

netic variation 30.00 east.

The plaintiff is the owner in fee of all that cer-

tain lode, mining claim and premises known as the

Fuller I St lode, situated in Silver Bow Basin, Har-

ris Mining District, and District of Alaska.

That the said Fuller ist lode claim is of great

value for the gold and other precious minerals it

carries and contains.

That for the purpose of developing and mining
4 the said Fuller ist lode claim, and extracting the

precious metals therefrom, reducing and treating

the said ores of said Fuller ist lode, this plaintiff,

at great cost and expense to him, erected and con-

structed a quartz mill, located and appropriated the

said described non-mineral land, as a dump claim,

situated about 11 50 feet south of said quartz mill

of plaintiff ; that the area 'of said land embraced in

said dump claim is less than five acres, and is of no
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49 value for agricultural purposes, or as mineral laud,

and is essential to the proper working and develop-

ment of said Fuller I St lode, and is used by this

plaintiff for milling purposes, as above alleged.

That said defendant wrongfully withholds, and

for more than two months last past has continued

wrongfully to withhold th • said one and eight}- four

hundredths acres, being all of said dump site claim,

from the said plaintiff.

That the value of the said dump claim, from

which plaintiff has been ousted, is over $5,000.00.

CO Wherefore plaintiff demands judgment against

said defendant for the restitution of the said land

and premises, together with his costs and disburse-

ments in this action.

JOHN G. HEID.
Attorney for Plaintiff.

United States, )

District of Alaska.
J

Archibald Campbell, being first duly sworn, saj'-s:

I am the plaintiff above named, in the above enti-

tled action, that the foregoing complaint is true as

^ I verily believe.

ARCHIBALD CAMPBELL.

Subscribed and sworn to before me this 26th day

of October, A. D. 1891.

W. R. HOYT,

U. S. Commissioner.

Which is endorsed as follows, to-wit :

No. 288. In United States District Court for

Alaska. Archibald Campbell, plaintiff, vs. The
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52 Silver Bow Basin M. Co., defendant. Amended
complaint. Filed Nov.* 9, 1891.

N. R. Peckinpaugh,

J. G. HEID, Clerk.

AUyJor PIff.

Be it further remembered, that on the 9th day of

November, 1891, the defendant, by Messrs. Delaney

and Ganiel, duly filed its demurrer to the plaintiff's

amended complaint in said cause, which demurrer
"^ IS m words and figures following, to-wit

:

(Defendant's Demurrer.)

In the United States District Court for Alaska.

.

^
Archibald Campbell,

Plaintiffs

VS.

The Silver Bow BAvSin Mining

54 Company, Corporation,

Defendant.

Conies now the defendant and demurs to the

plaintiff's amended complaint herein, upon the

grounds that the same does not state facts sufficient

to constitute a cause of action.

DELANEY & GAMEL,
Attorneys for Defendant.
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55 Which is endorsed as follows, to -wit :

No. 288. U. S. District Court for the District of

Alaska. Archibald Campbell, plaintiff, vs. The
Silver Bow Basin Mining Company, defendant.

Demurrer to amended complaint.

Service of the within demurrer is hereby admitted

this 4 day of November, A. D. 1891.

J. G. HEID,
Attorney for Plff.

Filed Nov. 9, 1891.

N. R. Prckinpaugh,

56 Clerk.

By W. T. Manning,
Deputy Clerk.

DELANEY & GAMEL,
Attorneys for Deft.

Be it further remembered, that at the November

term, 1891, of said District Court, began and held

at Juneau, in said district, on Monday, the 9th da}^

of November, 1891, the following further proceed-

cn ings were had in said cause, to-wit

:

(Journal entry.)

Archibald Campbell,

Plaintiff.

VvS.

The Silver Bow Basin Mining
|

Company,
Defendant.

No. 288.
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58 Comes now the plaintiff, by Messrs. Heid and

Johnson, his attorneys, 'as also comes the defend-

ants by its attorneys, Messrs. Delaney and Gamel,

and the defendant files its demurrer to the plain-

tiff's amended complaint herein, which is now,

upon motion, submitted to the Court, and the Court

having heard the argument of counsel and being

sufficiently advised in the premises, sustains said

demurrer, to which ruling of the Court the plain-

tiff at the time excepted and gave notice of his in-

tention to appeal.

59 .

Be it further remembered, that on said term of

said District Court, on the i8th day of November,

1891, the following further proceedings were had in

said cause, to-wit

:

(Journal entry.)

60

Archibald CampbelL;

Plaintiffs

vs.

^ ^ \ No. 288.
The Silver Bow Basin Mining

Company, Corporation,

Defendant.

This case having been brought to a hearing upon
the issue of law raised by the defendant's demurrer

to the plaintiff's complaint herein, and the Court
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6i after hearing and argument having sustained said

demurrer and adjudged that tlie said complaint does

not state facts sufficient to constitute a cause of

action, and the plaintiff having made no application

for leave to amend or plead over, now, therefore,

upon motion of Deleney and Gamel, the attorneys

for the defendant herein, it is hereby ordered and
adjudged that the defendant have judgment against

the plaintiff for those certain pieces or parcels of

placer ground mentioned and described in the plain-

tiff's complaint as in conflict witfi a dump claim

52 claimed b}^ plaintiff, which said areas in conflict are

described as follows, to-wit : Conflict between said

dump claim and defendant's placer claim No. 22,

known in its application for a United States Patent

as U. S. Survey No. 212 ; beginning at post No. i,

dumping site claim
; thence N. 59 30 W. 156.2 feet,

boundary line between U. S. Surveys Nos. 212 and

213 ;
then N. 57,36 E. 224.7 f^^t, to northeast side

line, dumping site claim
; thence S. 59, 30 K. 53.9

feet, to post No. 4, dumping site claim ; thence S.

30, 30 W. 200 feet, to post No. i, dumping site

^ claim, the place of beginning, containing 48-100

acres.

Conflict between dumping site claim and placer

claim No. 23, known in defendant's said application

as U. S. Survey No. 213, beginning at post No. 4,

U. S. Survey No. 213, being identical with posts

Nos. 4 and 7, U. S. Surveys Nos. 186 and 209 re-

spectively
;
thence N. 52, 52 E. 182.7 ^^^t to north-

east side line of dumping site claim; thence S. 59,

30 E. 235.3 ^^^t, boundar^^ line between U. S. Sur-
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64 veys Nos. 212 and 213; thence S. 57, 36 W. 224.7

feet S. VV. side line duiitpiug site claim; thence N.

59) 30 W. 153.2 feet, intersect S. W. end line U. S.

Survey No. 213; thence N. 27, 20 W. 58.3 feet to

post No. 4, U. S. Surve}' No. 213, the place of be-

ginning, containing i and 2-roo acres.

Conflict between dumping site claim and Pilz

placer claim, known in defendant's said application

as U. S. Survey No. 186; beginning at post No. 3,

dumping site claim; thence 59, 30 E. 110.8 feet,

5- intersect boundar}^ line between U. S Surveys Nos.

186 and 213; thence S. 52,52 W. 182.7 ^^^^^ to post

No. 4, U. S. Survey, No. 186; thence N. 56,30 W.
41.3 feet, intersect N. W. end line of dumping site

claim; thence N. 30, 30 E. 166.8 feet, to post No. 3,

dumping site claim, the place of beginning; con-

taining 29-100 acres.

Conflict between dumping site claim and placer

claim No. 19, known in defendant's said application

for patent as U. S. Survey No. 209 ; beginning at

post No. 2, dumping site claim ;
thence N. 30, 30 E.

33.2 feet, intersect boundary line between U. S.

Surveys Nos. 186 and 209 ;
thence S. 56, 30 E. 41.3

feet, to post No. 7, U. S. Survey No. 209 ; thence

S. 27 20 E. 58.3 feet to S. W. side line of dumping

site claim; thence N. 59. 30 W. 90.6 feet to post

No. 2, dumping site claim, to the place of begin-

ning; containing 5-100 acres; total area in conflict,

I and 84.100 acres. And it is hereby ordered and

adjudged that the defendant is entitled to the pos-

66
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67 session of the said described premises, and is en-

titled to a patent therefor; the same being the

gronnd in controvers}- between the placer claims

described in the defendant's application for a patent

and the dnmping site claim of the plaintiff described

in his complaint ; and it is fnrther adjndged that

the defendant have and recover its costs and dis-

bnrsements of this action of the plaintiff.

BY THE COURT.

^g Be it fnrther remembered, that on the nth day

of November, 1S91, the plaintiff, by Messrs. C. S.

Johnson and J. G. Heid, dnly filed this notice of

appeal in said canse.

Which is in words and fignres following, to-

wit

:

(Notice of Appeal.)

In tlic UIIIled States District Court for the Dis-

trict of Alaska.

69
Archibald Campbell,

Plaintiffs

vs."

The Silver Bow Basin Mining!

Company,
Defendant.

You will please take notice that the plaintiff in

the above entitled action hereby appeals to the
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70 United States Circuit Court of Appeals, for the

Ninth Circuit, from the, judgment therein entered,

in the said United States District Court for Alaska,

on the 9th day of November, 1891, in favor of

defendant in said action, and against said plaintiff,

and from tlie whole thereof.

Dated this iith day of November, 1891.

Yours, etc.,

C. S. JOHNSON AND

J. G. HEID,

Attorneys for Plaintiff.

To Messrs. Delane}' and Gamel, Attorneys for

Defendant.

7^

Due and regular service of a true cop}- of the

above notice is hereby admitted, at Juneau, Alaska,

this nth da}^ of November, 1891.

DELANEY AND GAMEL,
Attorneys for Defendant.

Which is endorsed as follows, to-wit

:

No. 288.

72 In the U. S. Dist. Court for the Dist. of Alaska.

Archibald Campbell,

Plaintiff.^

VS.

The Silver Bow Basin Mining
Company,

Defendant.
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73 Notice of Appeal—Filed Nov. ii, 1891—N. R.

Peckinpaugh, Clerk—C. S. Johusou, J. G. Heid,

Attorneys for Plaintiflf.

/// the United States District Court for the District

of Alaska.

Archibald Campbell,

Plaintiff,

74 vs.

The Silver Bow Basix Mining I

Company,

Defendant.

And now comes the above named plaintiff, by his

attorneys, C. S. Johnson and John G. Heid, and

shows to the Court that the above entitled action

was commenced in said United States District

Court for Alaska, on the 9th day of May, 1891.

yt- That at the November term, 1891, to wit: on the

9tli day of November of said term, the said cause

was heard and tried b}- said Court, on demurrer,

and final judgment rendered and entered against

the said plaintiff and in favor of said defendant.

That the plaintiff believes and therefore alleges,

that in the rendition of said judgment by said

Court, a manifest error hath happened, to the great

damage of said plaintiff.

That the matter in dispute in said action, and for
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76 which said action was brouglit, exceeds the sum of

five thousand dollars, exclusive of costs, and plain-

tiff herewith files a bond, with good and sufficient

sureties, in the sum of five hundred dollars, for

taking said cause, on a writ of error, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, as is provided by law.

Wherefore, plaintiff prays this Honorable Court

that the said bond may be approved by this Court,

that a writ of error issue in this said cause, also for

a citation to the adverse party, the defendant above

77 named.
(Signed),

C. S. JOHNSON AND
JOHN G. HEID,

Attorneysfor Plaintiff.

Let the writ issue as prayed for,

Nov. 23, '91.

(Signed),

JOHN S. BUGBEE,
U. S. Dist. fudge.

7^
. .

Which is endorsed as follows, to-wit

:

No. 288. In U. S. District Court for District of

Alaska. x\rchibald Campbell, plff. vs. The Silver

Bow Basin Mining • Company, deft. Petition for

writ of error and assignment of error. Filed De-

cember 16, 1891 ; N. R. Peckinpaugh, clerk; C. S.

Johnson and J. G. Heid, attys. for plaintiff.
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79 Iti- Ilie United States District Court for the District

of Alaska.

Archibald Campbell '

Plaintiff,

vs.

The Silver Bow BAvSin Mining

Company,
Defendant.

Assignment of Error.
bo

The Court erred in sustaining the demurrer of

defendant to the amended complaint of plaintiff

filed herein.

(Signed), C. S. JOHNSON, and

John g. heid.
Attorneys for Plaintiff.

Endorsed as follows, to-wit :

Filed Dec. i6, 1891.

N. R. Peckinpaugh,.

Clerk.

81

/;/ the United States District Court for the Dis-

trict of Alaska.

Archibald Campbell,

Plaintiff,

VS. 1

The Silver Bow Basin Mining,

Company, \

Defendant.
J
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82 CITATION.

The President of tlie United States of America^

To the .Silver Bow Basin Mining Company,

Greeting :

You are hereby cited and admonished to be

and appear at a term of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at San Francisco, in the State of California,

on the 28th day of December, 1891, pursuant to a

writ of error, filed in the Clerk's office of the

83 United States District Court for the District of

Alaska, wherein Archibald Campbell is plaintiff in

error, and you are defendant in error, to show cause,

if any there be, why the judgment rendered against

the said plaintiff in error, as in said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

Witness the Honorable John vS. Bugbee, Judge

of said United States District Court of Alaska, this

23rd day of November, 1891.

84 (Signed.) JOHN S. BUGBEE.
U. S. District fudge ^ ,

District of Alaska.

Due service of a true and correct copy of the

within citation is hereby admitted, at Juneau,

Alaska^ this ist day of December, 189 1.

(Signed.) DELANEY and GAMEL,
Defts. Attys.
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85 Which is endorsed as follows, to-wit

:

No. 288—In U. S. Dist. Conrt for Dist. of Alaska

—Archibald Campbell, Plff., vs. The Silver Bow
Basin Mining Company, Deft.—Citation— Filed

Dec. 16, 1891—N. R. Peckinpangh, Clerk.

In the United States District Conrt for the Dis-

trict of Alaska.

85 Archibald Campbell.

Plaintiffs

vs.

The Silver Bow BAvSin Mining!

Company,
Defendant.

Know all men by these presents, that we, L. B.

Grainer and M. J. Cohen, are held and firmly bound

unto the Silver Bow Basin Mining Company, in the

full and just sum of five hundred dollars, to be

' paid to the said Silver Bow Basin Mining Companj^,

certain attorney, successors, or assigns ; to which

payment well and truly to be made, we bind our-

selves, our heirs, executors, jointly and severally,

by these presents.

Sealed with our seals, and dated this 23rd day of

November, in the year of our Lord, one thousand

eight hundred and ninetj^-one.

Whereas, lately at a session of the November
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88 term, 1891, of the United States District Court for

the District of Alaska, in a suit depending in said

Court, between Archibald Campbell and The Sil-

ver Bow Basin Mining Company, judgment was

rendered against the said Archibald Campbell, and

the said Archibald Campbell, having prosecuted a

writ of error in the United States Circuit Court of

Appeals for the Ninth Circuit, and a citation having

issued directed to the said Silver Bow Basin Mining

Company, citing and admonishing the said Silver

Bow Basin Mining Company to be and appear at a

3o United States Circuit Court of Appeals for the

Ninth Circuit, to be holden on the 2Sth day of De-

cember, 1 89 1.

Now. the condition of the above obligation is

such that if the said Archibald Campbell shall pros-

ecute his writ of error to effect, and answer all dam-

ages and costs, if he shall fail to make his plea

good, then the above obligation to be void ;
else to

remain in full force and virtue.

(Signed.) L. B. GRAINER,
M. J. COHEN.

Sealed and delivered in the presence of J. G.

Heid.

United States, I

District of Alaska. /

L. B. Grainer and M. J. Cohen, being duly

sworn, depose and say, and each for himself saith

that he is worth $500.00 over and above all just

debts and liabilities and exemptions.

(Signed.) L. B. GRAINER.
M. I. COHEN.

90



31

91 Subscribed and swo.rn to before me this 23rd day

of November, 1891.

(Signed.) W. R. Hoyt,

[seal.] U. S. Commissioner.

Endorsed by the Judge as follows :

" The within bond is approved. Nov. 23, '91.

(Signed.) JOHN S. BUGBEE,
U. S. Dist. Judged

Which is endorsed as follows, to-wit

:

92 No. 288—In U. S. Dist. Court for Dist. of x\laska

Archibald Campbell, Plff., vs. The Silver Bow Basin

Mining Company, Deft.—Bond on Appeal—Filed

Dec, 16, 189 1—N. R. Peckinpaugh, Clerk.

93

United States of America.—^.y.

The President of the United States to the Judge

of the District Court of the United States for the

District of Alaska
;

Greeting :

Because in the record and proceedings and also

in the rendition of the judgment of a plea which is

in said Court before you, between x\rchibald Camp
bell, plaintiff, and the Silver Bow Basin Mining

Company, defendant, the plaintiff claims, believes

and alleges, a manifest error hath happened to the

great damage of the said plaintiff, as by his com-

plaint appears. We being willing that the error.
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94 if any hath been, to the parties aforesaid in this

behalf, do command y»n, if judgment be given

therein, that then under your seal, distinctly and

openly, you send the record and proceedings con-

cerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you may have the same at

the City of San Francisco, State of California,

within 30 days from the signing of the citation to

the opposite party, in the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

g^ then and there held, that the record and proceed-

ings aforesaid being inspected, the said United

States Circuit Court of Appeals may further cause

to be done therein, to correct the error, if any, what

of right and according to the laws and customs of

the United States should be done.

Witness the Honorable Stephen J. Field, Circuit

Justice of the said United States Circuit Court of

Appeals for the Ninth Circuit, this 16 day of De-

cember, 1891, and N. R. Peckinpaugh, Clerk of the

District Court of the United States for the District

g^ of Alaska
N. R. Peckinpaugh,

Clerk U. S. Dist. Court ^ District of Alaska.

[seal]

Which is endorsed as follows :

No. 288. In U. S. Dist. Court for Dist. of Alaska.

Archibald Campbell, plff. vs. The Silver Bow Basin

Mining Company, deft. Writ of Error. Filed

Dec 16, 1 89 1. N. R. Peckinpaugh,

Clerk.
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97 The United States of America,
)

District of Alaska.
(

98

>?^\

I, N. R. Peckinpaugh, Clerk of the District

Court of tlie United States, within and for the Dis-

trict of Alaska, do hereby certify that the foregoing

is a full, true and complete transcript of the pro-

ceedings and record in the case of Archibald Camp-
bell, plaintiff, vs. The Silver Bow Basin Mining

Company, defendant. No. 288, as appears of record

in my office.

In witness whereof, I hereunto set my hand and

affix the seal of said Court, at Sitka, this i6th day

of December, A. D. 1891.

N. R. Peckinpaugh,

C/er/c Uniied States District Court.

[seal of court.]
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No. ig.

|n tl)c Itiutrt .States Circuit Court

OF A^r^J^K^LS
FOR THE

NI]>srTH CIRCUIT.

ARCHIBALD CAMPBELL,
Plaintiff in Error.

vs.

SILVER BOW BASIN MINING CO.

Defendant in Error.

BRIEF FOR APPELLANT.

This appeal is from the j udgment of the District

Court of x^laska, rendered upon the failure of ap-

pellant to further amend his amended complaint

after a demurrer thereto had been sustained.

The demurrer raised only the question of the

sufficiency of the amended complaint, and the order

sustaining the demurrer shows that no other ob-

jection to the pleading was considered.

The assignment of errors makes the ruliug of

the Court in sustaining the demurrer the sole

ground of appeal.



The sufficiency of the ameiided complaint is the

only question before the Court in this case.

The material allegations of the amended com-

plaint may be stated as follows :

That plaintiff is a citizen of the United States;

that for more than eight months before the filing

of the complaint he had been the owner, by location

and appropriation, of a piece of non- mineral land,

situate in Harris 'Mining District, Alaska, and wdiich

is described ; that on the day of location the premi-

ses were, and are non-mineral land of the public

domain, entirely vacant and unoccupied and not

owned, held or claimed by any person, and that on

August, nth, 1.S90, and while the premises were

in such condition, plaintiff entered upon and lo-

cated and claimed said premises in full compliance

with the requirements of the laws of the United

States and the District of Alaska, and the rules,

regulations and customs of said Harris Mining
District, as and for a dump claim for mill tailings,

for the purpose of depositing thereon the mill tail-

ings derived from the milling of gold quartz and

gold ores by plaintiff in his quartz mill, and for the

further purpose of reworking and treating said mill

tailings by a further process suitable for the proper

treatment of such mill tailings.

That while plaintiff was possessed and entitled

to the possession, defendant entered and ousted him
from all of said premises.

That defendant has made application for patents

to said premises as placer claims, to which appli-



cation plaintiff has filed in the Land Office adverse

claims.

That plaintiff is the owner in fee of a mining

claim known as the Fuller ist lode, situated in said

Harris Mining District, and which is of great value,

that for the purpose of reducing the ore from his

lode, plaintiff has erected a mill and located and

appropriated the premises described in his com-

plaint as a dump claim for tailings from said mill,

that the said dump claim is situated about 1150

feet south of his quartz claim, that its area is less

than five acres, and is of no value for agricultural

purposes or as mineral land, and is essential to the

proper working and development of said quartz

claim, and is used for milling purposes.

The appellant submits that such a claim or loca-

tion as his complaint shows him to have held in

actual use and occupation, was valid, and is author-

ized by the statutes of the United States and recog-

nized by the aiithorities.

Section 2,337 of the Revised Statutes provides:

"Where non -mineral land not contiguous to the

vein or lode is used or occupied by the proprietor

of such vein or lode for mining or milling purposes,

such non-adjacent surface ground maybe embraced

and included in an application for a patent for such

vein or lode, and the same may be patented there-

with," &c.

This is clearly a recognition by Congress of the

right of a mine owner to use and occupy non-

mineral land not contiguous to his claim for mining

or milling purposes.



The language of the Act is plain, and it only

remains to ascertain whether the dumping of tail-

ings on the land is for mining or milling purposes.

In view of the well known facts with which every-

body is familiar, regarding the value of tailings

and the necessity of securing a place for their de-

posit, it would seem that the provision of the law

to which reference has been made, must have been

enacted with regard to them and for the purpose of

enabling mine owners to use and acquire govern-

ment land for their preservation.

It has been said by the Supreme Court of the

United States that the legislation of Congress upon

,

the subject of mineral lands, was with a view to the

existing customs and rulings and with the purpose

of more clearly regulating and establishing the

rights which had grown up under the customs and

had been recognized by the decisions.

We invite the attention of the Court to the

opinion delivered b}^ Justice Field, in which the

subject is elaborately considered.

Jennison va. Kirk^ 98 U. S., 453, 457-9.

Among the decisions to which reference is made
by Justice Field, though not cited, was one in which

the question now before the Court was determined.

Jones vs. [ackson^ 9 Cal., 237.

" This was an action of trespass to recover dam-

ages for cutting and breaking dam of plaintiffs

erected below a tunnel mining claim for the pur-

pose of collecting tailings wasted from said claim,



and also for washing away tailings, destroying

sluice boxes, &c." (Page 237.)

The Court said :

" When a place of deposit for tailings is neces-

sary for the fair working of a mine, there can *be

no doubt of the miner's right to appropriate such

ground as may be reasonably necessary for this

purpose, provided that he does not interfere with

pre-existing rights." (Page 244.)

It will thus be seen that prior to the passage of

any Act by Congress the Supreme Court of Cali-

fornia recognized and maintained the right of the

miner to use and occupy a reasonable amount of

ground for the purpose of collecting tailings.

We do not find that the doctrine thus announced

has ever been questioned, and we submit that it

was in view of such rule that the enactment was

passed which we have quoted from the Revised

Statutes.

In Montana the question of the right to allow

tailings to overrun the ground of the junior loca-

tor was considered in the case of

Lincoln vs. Rogers^ i Montana, 217.

The Court there said :

" Where persons locate ground for the purpose of

constructing a flume, they can locate any number of

feet not in violation of the mining regulations of

the District, and if there are no regulations, not

exceeding a reasonable amount for the deposit of

tailings or dump." (Page 223.)



It will be observed that this case was also decided

prior to the Act of 1872.^

In Rogers vs. Coouey^ (7 Nevada, 213), the Su-

preme Court of that State, in an elaborate opinion,

considered the character of tailings and the right

to claim them as mineral deposits, and held that

the laws controlling the possession of mineral land

should govern the right to hold tailings.

The view we have maintained is in consonance

with the rulings of the U. S. Land Department.

Letter of Commissioner Burdette, D. R. &
R., Marysville, Jan}-. 3d, 1876.

Copps U. S. Min. Lands, 186.

Weeks Min. Lands, p. 390, Sec. 38 A.

We have presented this case upon the proposi-

tion which would appear to be the question in the

Court below, but it may be said that the case must

be reversed for the reason that, so far as the record

shows, the plaintiff was in the actual use and occu-

pation of the premises, and was ousted by the de-

fendant, a mere naked trespasser, in whose favor

the Court below not onl}^ sustained a demurrer, but

rendered a final judgment.

The allegations of the complaint are sufi&cient to

sustain an action for ejectment, at the very least,

and it was certainly error to hold them insufficient

for an}'' purpose.

It is respectfully submitted that the complaint is

sufficient, and that the judgment should be reversed.

C. S. JOHNSON,
J. G. HEID,

Attorney for Appellant.

W. S. WOOD,
Of Counsel.



United Slates Circuit Court of Appeals, Ninth Circuit.

January 25, 1892.

Archibald Campbell, ") No 19

c 13 T3 ^^T n [ Filed Jan. 25, 1892.
Silver Bow Basin Mining Company. J

Before Judges Deady, Hawley and Morrow.

Mr. W. S. Wood for the Plaintiff,

No Counsel appearing for the Defendant.

Error to the District Court for the District of Alaska.

(i) Action to Hecover Possession of Real Property.

By the law of Oregon, which is in force in Alaska, a person in possession may
maintain an action to recover possession of real property from which he has
been ousted by a mere intruder.

Deady, J., delivered the opinion of the Court

:

This action is brought to recover the possession of a dump claim for

mill tailings, situate in Harris Mining District, in the District of

Alaska.

It is alleged in the amended complaint that the claim does not

contain five acres, and is of no value either as agricultural or mineral

land ; that the plaintiff is the owner in fee of the mining claim

known as the Fuller First Lode, situate in Silver Bow Basin, in the

district aforesaid, which is very valuable for the gold it contains

;

that the plaintiff for the purpose of mining said lode has built a

quartz mill, and located and appropriated said dump claim, which is

about 1150 feet south of said quartz mill, and worth more than

$5000, and is essential to the proper working of said lode ; that

while the plaintiff was so possessed and entitled to the possession of

said dump claim the defendant entered upon the same and ousted

plaintiff therefrom, and still wrongfully withholds the possession

thereof from the plaintiff.

There was a demurrer to the complaint which was sustained by
the Court. The case is here on error for review of the decision on

the demurrer. There is no opinion of the Court below in the record

nor is there any brief or appearance of counsel for the defendant.



2 Akchibald Campbell vs. Silver Bow Basin Mining Company.

Upon the facts stated in the complaint, and admitted by the

demurrer, the plaintiff" is entitled to recover. He appears to have

had, at least, possession of the claim, and the defendant ousted him

without a shadow of right, and is in fact, a naked trespasser.

The laws of the State of Oregon govern this procedure (23 Stat., 25);

and by them any " person who has a legal estate in real property

and a present right to the possession thereof, may recover such pos-

session, with damages for withholding the same, by an action at

law." (Comp. 1887, Section 316.)

In Wilson vs. Fine (14 Saw., 38), it was held in the U. S. Circuit

Court, for the District of Oregon, that a person in possession of real

property might maintain this action to recover the same against a

mere intruder or wrongdoer.

The judgment of the Court below is reversed, and the cause is

remanded for further proceedings in accordance with this opinion.
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Defendant in Error.

Transcript of Record on Writ of Error.

Filed January 15th, 1892.

Clerk.



J



I N D EX
I'age. Folio.

Amended Answer 9 27

Answer 8 2,%

Application for Extension of Time 150 450

Affidavit of J. H. Mitchell; Jr 151 451

Bill of Exceptions 34 101

Testimony for Plaintiff.

Testimony of Plaintiff 42 12(;

97 291

V. M. Massey 59 176

Joe Carroll G5 194

97 291

" " M. G. Martindale 75 225

" " W. Lockhart 70 22i;

" " E.S.Harvey 77 230
•' " C. (j. Brown 78 233

Frank R. Bettis 94 282

Testimony for Dbfend.-vnt.

Testimony of V. M. Massey 80 238

98 292

" «' Lynch 84 252

" " " " 98 293

" " William Kirk 88 263
" " Francis A. Pomeioy . . 93 279

Bond on Appeal 147 441

Certificate 149 447

Charge to the Jury . . 15 43

Complaint 1 2

Defense 80 238

Demurrer 7 19

Instruction 21 fJ3

Instructions Asked by Plaintiff 19 55

" " " 20 60

Judgment on Verdict of Jury 24 70

Motion—Bill of Exceptions . . 25 74

Affidavit of J. H. Mitchell 25 75

" " " 30 88

"D.T.Phelps 27 79

Notice of Calling Up Motion 28 82

" " " " " 31 92

Motion for Extension of Time 29 8(;



r)rder Extending Time 152 454

Order Overruling DemuiTer 7 21

Petition for New Trial 108 324

Affidavit—A. Bowman 110 328

F. W, Gilbert 112 335

W. Moir ^ 114 342

W. F. Carson IIC 347

J. H. Mitchell, Jr IIH 354

Pra cipe 152 455

llequest by Defendant lor lustnutions 22 64

Stipulation 32 96



In the District Court of the Fourth Judicial District of Washington

Territory, holding Terms at Spokane Falls, in Spokane County,

in said Territory.

HUGH CHAKLESS,
Plaintiff,

vs. I

\

THE NORTHERN PACIFIC RAILROADf
COMPANY,

Defendant.

COMPLAINT.

The plaintiff above named complains and alleges:

1. That all the times hereinafter set forth defendant was, and
now is, a corporation, organized under the laws of the United States

and doing business in Washington Territory, and owned and oper-

ated a railroad running from Cheney, in Spokane County, Washing-
ton Territory, westward through said Territory.

2. That in the operation of said railroad it was necessary at all

times to keep in employment and service of defendant a number of

laborers for the maintainance of defendant's track and roadbed of

said road, and it became and was defendant's duty, in the employ-

ment of said laborers in said service, to furnish them with compe-

tent and efficient means and appliances for the proper discharge of

their duties in said service and to furnish them with necessary

information as to the passing of trains on defendant's road to pro-

tect themselves from injury by such trains while engaged in said

service.

3. That on, to-wit, the 28th day of August, A. D. 1886, plaintiff

was one of defendant's said servants and employes, whose duty it

was to maintain defendant's said track and roadbed, under the

charge, control and superintendency of one William Kirk, who was

then section boss of the section running west from the said Cheney,

and who, as fcuch section boss, the agent of the defendant in main-

thining the track and roadbed of defendant's said road on said sec-

tion, and had the superintendence, direction and control of said work

and of the means and appliances therefor.

4. That at said date and thereafter defendant had in its employ

at said Cheney a telegraph operator whose duty it was to know the



times of the passing of trains over defeucl?.nt's said road in the

vicinit}' of Oiieney, and the times of their arrival and departure
therefrom, and to inform gll defendant's servants and employes
whose safety and welfare might be endangered thereby of the

times of the running of such trains, and it was defendant's

duty to inform said telegraph operator of such running of such
trains, and it was defendant's daty to so operate and run its said

trains, and to so inform its servants and employes thereof, as not to

endanger the lives or persons of such servants and employes while

engaged in the service of defendant.

5. That in the carrying on of said work of maintaining said

track and roadbed, it became and was necessary for said servants

and employes to use a certain hand-car which was then and there

under the direction and control of snid section boss, which hand-car

was sufficient for its ordinary uses, but in case of imminent danger
from collision it was defective in not having a sufficient brake, which,

instead of having brake-blocks to rub and stop the wheels, was only

a short piece of timber fastened to said car at one end and made to

rub upon one of the wheels by pressing thereon with the foot; that

said section boss and the said roadmaster of said defendant, the

proper officers of defendant, whose duty it was to furnish and pro-

vide said hand-car, knew before the accident hereinafter set forth of

said defect, but they told plaintiff then that the same was sufficient

for the purposes of its use, and plaintiff knew no different until the

happening of said accident.

6. That on said date, while in the service and employment of the

defendant as aforesaid, and during working hours, plaintiff", together

Avith other Lke servants and employes of defendant, under the direc-

tion aiidsuperintendency of said section boss and with the knowledge

of said telegraph operator, left said Cheney on said hand-car, going

west on said hand-car on said section in the discharge of this duty in

said service and employment, being ignorant of any approaching

train on said road from the west, and of any danger to his person on

account of the running defendant, of any train in that vicinity ; that

when about two miles west from the said Cheney, and a deep cut and

curve in defendant's said road, sufficient to obscure an approaching

train, while plaintiff' was standing on the front end of said hand-car

working at the lever propelling the same, with his back towards tlie

direction in which they were going, said section boss standing on

the rear end of said hand-car looking in the direction they were go-

ing, having full charge^, control and direction of said hand-car, which

was then running at the rate of about ten miles an hour, said section



7 boss for the first time informed plaintiff that a freight train traveling

east on said road was about due there at that place; that plaintiff knew
that said hand-car was then not far from said cut and curve in said

road, immediately became apprehensive for his personal safety;

that immediately upon informing plaintiff that said train was then

about due at said place, said section boss exclaimed: "There
she comes now, put on the brake;" that immediately there-

upon one of said servants and employes nearest said brake,

put on said brake, and tried the best he could to stop said

hand-car with said brake, and the plaintiff' tried the best he could

to stop said hand-car by means of the lever at which he was then

working, but said brake and plaintiff's said efforts failed to stop said

hand-car, or to diminish its speed sufficient, as it appeared to plain-

tiff, to prevent a collision with said approaching train, whereupon
8 plaintiff' turned to see how near said train was to them and what the

chances were of escape, and saw said train but a short distance from
them, and approaching very rapidly, without slacking its speed, and
it appeared to plaintiff that a collision with said train was inevitable

and that his life would be lost thereby, unless he did something upon
that instant to save his life; that at that time there were tools and
different kinds of repair materials on said hand-car, so arranged

along the sides of said hand-car, that it appeared to plaintiff that it

would be impossible for him to reach either side of said hand-ear to

jump therefrom to the side of the track of said road, but it did

appear to him that he could jump from the front end of said hand-

car to the side of said road and avoid injury, and with this belief

plaintiff did jump with the intention of thus saving his life; that when
plaintiff" jumped from said hand-car as aforesaid, instead of alight-

ing upon his feet on the side of said road as he expected, he fell on
to the road between the rails, and before he could recover himself

said hand car was about to run over him when lying on his back;

he put up his feet against the approaching hand-car to stop it and
prevent its running over him, but that said hand-car was coming to-

wards him with such velocity and momentum that he could not stop

it, and it ran over and upon him in such a way as to break and dis-

locate one of the vertebrae near the middle of his spinal column, and
to cause him other great and permanent injuries about his back,

chest and legs.

That the obstruction of his body under said hand-car stopped it

in time for the other servants and employes of defendant to get off

and drag it off said road, together with plaintiff, who was fastened

to the under part of said hand-car, just in time for said train to pass



10 by without striking; it; that during all of said time the engineer and

conductor of said freight train knew of the danger in which plaintiff

was then placed and of a collis on with said hand-car, and of the

probability thereby of injuring and killing plaintiff, yet said eng'neer

and conductor of said train negligently and recklessly failed and

refused to slacken the speed of said train, and continued all of said

time to run said train at a great speed, to-wit, of twenty-five miles

an hour, thereby causing plaintiff great fear of immediate death by

said train running over him, and causing him to make the efforts to

save his life as hereinbefore stated.

7. That defendant and defendant's said telegraph operator at

said Cheney well knew that plaintiff' left said Cheney on said hand-

car as aforesaid, and that a freight train was about due at that place

going east, and that said hand-car in going west on said section at

11 that time would be in great danger of a collision with said freight

train, and the plaintiff thereon would then be in great danger of per-

sonal injury and of loss of his life thereby.

That said telegraph operator negligently and recklessly failed;

neglected and refused to inform plaintiff thereof, whereof plaintiff

was compelled, caused and allowed by defendant and its said agents

and servants to be placed in the position of great imminent peril

and danger as hereinbefore described, which, without his fault,

resulted in the injury to him as hereinbefore stated; that plaintiff

relied on the said assurance of said section boss and of the said

road-master, officers of defendant, whose duty it was to provide and

furnish said hand-car, that tiie said brake on said hand-car was

sufficient, himself not knowing to the contrary; that, in fact, said

-1 9 brake on said hand-car was not sufficient to stop said hand-car as

quickly as it ought to have been stopped, when about to come into

collision with said freight train as hereinbefore stated, and if said

brake had been sufficient and made and operated as hand-car brakes

are and were then usually made and operated, with brake- blocks to

rub the wheels, said hand-car would have been stopped in ample

time on said occasion to have allowed plaintifi to get off said hand-

car without danger to himself.and plaintiffwould not have been placed

in the position of great peril and imminent danger of losing his life

as he was on said occasion; that defendant negligently and knowingly

permitted and caused plaintiff to use in its service said hand-aar

having said defective brake, whereby plaintiff, on said occasion, was

made and caused to rely on the sufficiency of said brake until he

had to jump from said hand-car as aforesaid, causing the plaintiff

the injuries hereinbefore stated.



8. That plaintiff s said injuries are permanent and cannot be

heal'-r] or cured, the iujured vertebrae pressing on the spinal cord

causing paralysis of his lower limbs and the lower part of his body,

injuing the circulation of the blood in said parts, whereby he is and
lias been ever since said accident totally disabled from manual labor,

from walking or going about in any way, to earn his living, and his

general health has been greatly impaired, so that fr.>m and sincrf

said accident and on account of said injuries he has not been able to

take care of hims -If and h id to have constant attendance to minister

to his necessary wants, which condition will continue the remainder

of his life; that, on account of said accident, he has suffered great

jDhysical pain and mental anguish.

That on account of said injuries plaintiff is damaged in the sum
of Twenty-five Thcusand Dollars.

For a sec >nd and further cause of action, plaintiff s lys:

1. That on, to-wit, the 28th day of August, 1886, plaintiff was a

sei v-iiit and employe of the said defendant, and that on said date,

while in the dischaige of his duties in such service and employment
at a place near ihe town of Cheney, Spokane County, Washington
Territory, one of defendant's hand-cars ran against and upon plain-

tiff, dislocating one of the vertebrae of his spinal column near the

middle of his back, causing paralysis of his lower limbs and the

lower part of his body, injuring his kidneys and causing him other

great and serious injuries.

2. That immediately upon and after the time that plaintiff" re-

ceived said injuries, defendant transported pi lintiff to its hospital at

Missoula, Montana Territory, and undeitook to render and furnish

plaintiff proper and skillful medical and surgical treat nent and care

in said hospital for his said injurias, and for that purpose employed

and furnished one Doctor Hooton to treat plaintiff' in said hospital

for said injuries.

3. That plaintiff being then without means and unable to earn

anything on account of said injuries, submitted himself to the care

and medii-al and surgical treatment of defendant by the said D actor

Hooton and its nurse-, aids, helpers and attendants at said hospital,

and relie 1 upon defendant's said undertaking and promise to have

and cause pliintiff to be treated with proper care and skill for his

said injuries, which facts defendant then well knew.

4. Tuat plaintiff is informed [and believes, and so states upon

such information and belief, that at that time there were and were

then known to the medical and surgical profession certain medical,

surgical and remedial appliances, the names of which are to plain-
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1 G tiff unknown, such as suspending b\' the shoulders, stretchers, braces,

compresses and by medicines, by the proper use of which the plain-

tiff could have been alncost, if not entirely, healed and cured of his

said injuries, and that it was tlien the daty of said Doctor Hooton

and his assistants to use such appliances and medicines for the heal-

ing of plnintiff's said injuries, and it was then the duty of said de-

fendant to have and'cause said appliances and medicines so to be

used.

5. That the said Doctor Hooton and the said defendant then

and there, and continuously thereafter, utterly failed, neglected and

refused to use, or to have or caused to be used, such appliances and

medicines for the healing or attempting to heal plaintiff of his said

injuries, and willfully and negligently failed, neglected and refused

T ry to use any remedies of any kind whatsoever for the healing of plain-

tiff's said injuries, and willfully and negligently allowed and per-

mitted plaintiff to lie on a bed in defendant's said hospital for the

space of about eleven months without proper care and attention;

and that on account of said neglect and want of proper care and

attention, plaintiff's said injuries were not healed nor in any way or

degree mitigated, but weie thereby rendered, permitted and incur-

able, by reason whereof plaintiff has been rendered a cripple for

the remainder of his life, unable to walk or move his lower limbs or

the lower part of his body, his kidneys and other internal organs

affected and otherwise disabled to such an extent that he requires

constant attention and attendance, and has to depend upon charity

for support, which condition, he is informed and^ believes, and so

alleges, will continue during the remainder of his life, to his great

18 damage of, to-wit, in the sum of twenty-five thousand dollars.

Wherefore plaintiff prays judgment against the defendant in the

sum of twenty-five thousand dollars and his costs of suit.

A. K. McBEOOM and L. H. PRATHER,
Attorneys for Plaintiff.

Hugh Chaeless.

Territory of Washington, )

County of Spokane. i

Hugh Charless, being duly sworn, on oath says: That he is

the plaintiff named m the foregoing complaint; that he has read



19 said complaint and knows the contents thereof, and that the same

is true, as he verilj believes.

Hugh Chakless.

Subscribed and sworn to before me )

this 5th day of June, A.D. 1889. j

[seal.] a. K. McBroom, Notary Public.

In the District Court of the Fourth Judicial District of Washington

Territory, holding Terms at Spokane Falls, W. T.

Hugh Charless, Plaintiff,
)

vs. >

Northern Pacific Railroad Company, Defendant. )

Now comes defendant and demurs to so much of plaintiff's com-

plaint as is designated as first cause of action, and for ground of de-

murrer thereto says that the same does not state facts sufficient to

constitute a cause of action.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

Ill the Circuit Court of the United States, District of Washington, East-

ern Division, Ninth Judicial Circuit, Terms at Spokane Falls.

Hugh Charless, Plaintiff,
)

vs. >

Northern Pacific Railroad Company, Defendant. )

ORDER.
The demurrer of the defendant to the first cause of action in

plaintiff's complaint having been brought on to be heard this 5th

day of Septembei, 1890, and after argument of counsel and the Court

being fully advised in the premises, it is the judgment of the Court

that said demurrer be and hereby is overruled, and defendant is given

until Monday, the 8th inst., to answer; and the motion of defendant

to strike from p]aintiff"s complaint the second cause having been

brought on to be heard this 5th day of September, 1890, and the

argument of counsel having been heard, and the Court being fully

advised in the premises, it is the judgment of the Court that said

motion be and hereby is granted.

C. H. HANFORD, Judge.
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22 If^ if^e Circuit Court of the United States in andfor the Eastern Divis-

ion of the District of Washington, Ninth Judicial District, Terras

at Spokane Falls.

Hugh Chaeless, Plaintiflf, )

vs.
,

V
Northern Pacific Eailroad Company, Defendant. )

ANSWER.
Now comes the defendant, and for answer to the first cause of

action contained in plaintiff's complaint, says :

FIRST.

That it denies each and every allegation contained in said first

cause of action, except that it admits :

1. That defendant was at all the times set forth in said cause of

action a corporation and operating a railroad as therein alleged.

2. That plaintiff was, on or about the 28th day of August, 1886,

an employe of the defendant as section hand, engaged in the service

and work of maintaining and keeping in repair defendant's road on

the section east from the station of Cheney.

3. That on or about the said 28th day of August, 1886, the said

plaintiff, while on his way to said work on said section, met with an

accident, or received some injury through jumping from the hand-car

on which he was riding, but as to whether the plaintiff received or

incurred any injury as the result of said accident, defendant has not

sufficient knowledge or information to form a belief, and therefore

denies that any injury was received or incurred by said plaintiff on

said date, or as the result of said accident, and avers that, if any in-

jury was received or incurred as the result of said accident, it was

without any fault or carelessness upon the part of this defendant.

SECOND.

Defendant denies that plaintiff has been or is damaged by any

act or failure of defendant in the sum of Twenty-five Thousand

Dollars, or in any sum whatever, or in any manner damaged what-

ever, or at all; and for a further answer defendant alleges and avers:

1. That all the persons on said hand-car, and all persons in any way

engaged in the maintennnce and keeping of said section of said road

in repair, were and are fellow-servants and co-laborers with plaintiff,

engaged in the same class and character of employment, and they

did not, nor either nor any of them, sustain the relation of vice-

principal or agent to said company, and they did not, nor either nor



25 any of them, stand as the said company in the relation as vice-prin-

cipal or agent.

2. That if any injury resulted to said plaintiff, or was occasioned

by said accident, the same took place and was occasioned and in-

curred through the plaintiff's own negligence and carelessness, and

without Muy fault or negligence on the part of the defendant, and that

said plaintiff, through his own carelessness and negligence and that

of his own fellow-servants and co-emplo3'es, for which defendant is

not responsible to said plaintiff', contributed to the same.

Wherefore, defendant prays that plaintiff may not have and main-

tain his action herein, and that defendant may go hence without

day, and have judgment for its costs and disbursements in this

action,

MITCHELL, ASHTON & CHAPMAN, and

26 C. A. MOLLOY,
Attorneys for Defendant.

State of Washington, )

County of Spokane, f

J. H. Mitchell, Jr., being first duly sworn, on oath deposes and

says: That he is one of the attorneys for the defendant in the above-

entitled action; that he has read the foregoing answer, knows

its contents and believes the same to be true; that affiant

makes this affidavit for the reason that defendant is a foreign cor-

poration, and that there is not within the said County of Spokane

any officer or agent of said Company upon whom service of process

can be made, who is authorized to make this affidavit, and that

affiant is famili^.r with and has knowledge of the facts set forth in

said answer. John H. Mitchell, Jr.
9*7
-'

' Subscribed and swcrn to before me
this day of Sept mber, 1890.

L. H. Feather,

Notary Public.

In the Circuit Court of the United States, District of Washington,

Eastern Division, Ninth Judicial Circuit, Terms at Spokane Falls.

Hugh Charless, Plaintiff,

vs.

Northern Pacific Railroad Company, Defendant...[

AMENDED ANSWER.
Comes now the defendant, by leave of the Court first had and

obtained, and files this its amended answer to plaintiff's complaint,

and alleges

:
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28 FIIIST.

It admits the allegation set forth and contain d in the fir.<t

paragraph of said complaint.

SECQND.

It admits that it is the duty of defendant to furnish laborers

engaged in maintaining the track and road-bed of defendant with

necessary information as to tlie passing of trains on the defendant's

road.

THIRD.

It is without knowledge or information sufficient to form a belief

as to the truth of the allegation that plaintiff was a servant and

employe of defendant on the 28th day of August, 1886, and as such

29 then engaged in the duty of maintaining defendant's track and road-

bed, and therefore it denies the (same.

FOURTH.

It denies that plaintiff was maintaining defendant's track and

road-bed under the charge, control and superintendency of William

Kirk, section boss, west of Cheney, mentioned in said complaint,

and denies that plaintiff was so maintaining the same at or about

said date, or at any other time.

FIFTH.

It denies that said section boss was the agent of this defendant

in maintaining said track and road-bed, and denies that he bad the

superintendence, direction and control of said work, or of the means

„ and appliances thereof.
^^

SIXTH.

It denies that it was the duty of the telegraph operator mentioned

in plaintiff's complaint to inform all the servants and employes of

the defendant (whose safety and welfare might be endangered by the

running of trains) of the times of the running of such trains, and

denies that it was the duty of the defend int to notify said operator

of the same; it denies that it is its duty to so operate and run its

trains as to inform all of its employes and servants in such a manner

as not to endanger the lives or persons of such servants and

employes while engaged in its service.

SEVENTH.

It denies that the hand-car mentioned in the first paragraph of

plaintiff's complaint was defective, not having a sufficient brake, and
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3] denies that said brake was without brake-locks; denies that said

brake was in any manner imperfect or insufficient; denies that said

defendant, or its section boss or its road-master mentioned in said

complaint, had any knowled>ie of any defect in said brake, or in an}'

of the parts or appliances of said hand-car; denies that said section

boss or road-master informed plaintiff that the brake referred to

was sufficient for the purpose of its use, or that they gave said

plaintiff any information with re^rard to the same, or had any

occasion so to do.

EIGHTH.

Excepting as to the allegation hereinafter specifically denied, it

is without any knowledge or information to form a belief as to the

truth of the allegations set forth and contained in the sixth para-

graph of said complaint, and therefore it denies the same.
32

NINTH.

It denies that said plaintiff left the station called Cheney and

went west on said hand-car under the direction and superintendency

of the section boss mentioned in said complaint, and with the knowl-

edge of the telegraph operator mentioned therein.

TENTH.

It denies that any servant or employe of the defendant was un-

able to stop said hand-car with the brake hereinbefore referred to, and

denies th it the plaintiff was unable so to do, and further denies that

any servant or employe of this defendant, or that this plaintiff were

unable to diminish the speed of said hand-car, sufficient to prevent

a collision with the approaching train, all of which are mentioned

33 and referred to in the sixth paragraph of said complaint.

ELEVENTH.

It denies that the engineer and conductor of the freight train

mentioned in the said sixth paragraph knew of the danger alleged by

plaintiff in said paragraph, and denies that said engineer and con-

ductor knew of any impending collision with said hand-car, and de-

nies that they had any knowledge of tiie probability of thereby

iujuring and killing this plaintiff'; and defendant further denies that

said engineer or conductor, or any servant or employe of this de-

fendant, negligently and carelessly failed and refused to slacken the

speed of said train, and denies that they continued to run said train

at the speed of twenty-five miles an hour, or at any great rate of

speed; and it further denies that said train was by defendant, its

servants, agents or employes, run at said time in a negligent and
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34 reckless manner by any one person, or in any manner, or ;it all, and
denies that the defendant, or any of its agents, servants or employes,

refu.-ed to slacken the speed of said train.

TWELFTH.

Excepting as to the allegation^ contained in the seventh para-

graph of said complaint hereinafter specifically denied, this defend-

ant is without any knowledge or information sufficient to form a

belief ms to the truth of the allegations set forth and contained in

said seventh paragraph, and therefore it denies the same.

THIRTEENTH.

And defendant, for the purpose of specifically denying certain

allegations in said seventh paragraph, denies that it, or its telegraph

35 operator referred to in said complaint, knew that this plaintiff would
be in great danger of a collision with the freight train mentiooed in

said paragraph, and denies that said defendant had any knowledge,

or that said telegraph operator had any knowledge that this plaintiff

would be in great danger of personal injury and of loss of life, and
defendant further denies that said operator carelessly and recklessly

failed, neglected and refused to inform plaintiff of the danger of said

collision, and denies that said operator or this defendant in any

manner failed to give this plaintiff any necessary or lawful informa-

tion on its part to be given to him; denies that plaintiff relied on

the assurance of the section boss and of the road-master, referred

to in said complaint, as to the sufficiency of the break of said hand-

car, and defendant denies that said section boss and road-master

were at that time and place, officers of this defendant, and denies
^'^ that they were officers or vice-principals of defendant, and denies

that said road-master, section boss or operator were officers or vice-

principals, superintendents or managing agents of this defendant at

any time mentioned in said complaint; it denies that said bfake was
not sufficient to stop the hand-car mentioned in said complaint, as

quickly as it ought to have been stopped when about to come into

collision with the fieight train mentioned and alleged in said com-

plaint, or at any other time, or under any other circumstances; and

denies that said brake or any of the appliances of said car were de-

fective in any manner, or at all; defendant further denies that it

knowingly or negligently or caused to use in its service the aforesaid

hand-car, or any hand-car having a defective brake.
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37 FOURTEENTH.

It denies that plaintiff's injuries are incurable, and'denies that he
was at the time mentioned in the complaint, or is >. o\v. injured in any
manner as alleged in the eighteenth paragraph of said complaint, <^r

at all; and defendant denies that plaintiff was, and denies that has

been since said accident totally disabled from manual labor, and de-

nies that he is prevented from walking about or going about in any
way to earn his living; defendant farther denies that plaiutift"s

general health has been greatly impaired, and denies that he has

been unable to take care of himself since said accident on account of

the injuries mentioned in said complaint, or in any manner on ac-

count of said accident; and defendant further denies that plaintiff

has had constant attendance, for the purpose of administering to his

^ necessary wants, and denies that he will require such att ntion dur-
^" iiig the remainder of his life; defendant further denies that plaintiff

has suffered great physical pain and mental anguish on account of the

accident alleged in said complaint, and denies that plaint ft', on ac-

count of the injuries mentioned therein, is damaged in the sum of

Twentv-five Thousand Dollars, or any sum, or in any manner or at

all.

FIFTEENTH.

Defendant denies each and every other allegation set forth and
contained in the eighth paragraph of the complaint not hereinbefore

denied.

SIXTEENTH.

And, by wav of new matter constituting a defense to this action,

39 defendant alleges : That whatever injury happened or occurred to the

plaintiff herein, occurred and was so occasioned by his own fault and
negligence, and he, by his own carelessness and negligence, contrib-

uted to and occasioned said injury, and the same happened and

occurred without any fault upon the part of, or carelessness and neu:-

ligence of this defendant, or any of its agents, servants or em-
ployes.

Wherefore defendant prays that this case be dismissed, and that

it do go hence without day, and that it recover its costs and dis-

bursements herein.

MITCHELL, ASHTON & CHAPMAN and

C. A. MOLLOY,
Attorneys for Defendant.
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40 State of Washincfton, )

r SS
County of Spokane. [

J. M. Ashton, being first duly sworn, on oath deposes and nays:

That he is one of the attorneys for the defendant herein; that all of

the agents of this defendant in*this county who are competent to

verify the foregoing pleading are now absent therefrom; that there

is no official superintendent or other employe in Spokane County,
in the State of Washington, at this time who is competent to

verify the foregoing answer, which is the reason the verification

thereto is made by this affiant; that affimt has read the foregoing

answer, knows the contents thereof and believes the same to be true.

J. M. Ashton.

Subscribed and sworn to before me )

^ ^
this 15th day of Sept., 1890. j"

G. M. FOESTER,

Notary Public for the State of Washington, residing at .

The foregoing answer served on plaintifi' by copy this 15th diry

of September, 1890.

McBROOM, PRATHER & DAUSON,
AttorneT s for Plaintiflf.

In the Circicit Court of the Duited States, District of Washington, East-

ern Division, Ninth Judicial District, Terms at Spokane Falls.

Hugh Charless, Plaintiff,
)

vs.
yNorthern Pacific Railroad Company, Defendant.

)

42
Comes now the plaintiff in said cause and for reply to defendant's

answer herein, denies each and every allegation in said answer con-

tained.

PRATHER & DAUSON and

A. K. McBROOM,
Attorneys for Plaintiff.

State of Washington, )

County of Spokane,
j

Hugh CharL ss, being duly sworn, on oath says that he is plaintiff

in said cause; that he has read the foregoing reply and knows the

contents thereof and the same is true.

Hugh Charless.
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43 Subscribed and sworn to before me, )

this loth diiy of September, 1890. \

A. K. McBroom,
Notary Public.

Service by copy accepted this 16th day of September, 1890.

C. A. MOLLOY, Attorney for Defendant.

CHARGE TO THE JURY --CHARLESS CASE.
Gentlemen of the Jury—

This case is one in which the plaintiff seeks to recover damages for

an injury to his person occurring through the alleged negligent acts

of the defendant. There are two principal elements of the case

which are necessary to support his action : The first is the injury.

About that there is no question in this case; the plaintiff has been
•l-l injured. The second important element is the wrong done by the

defendant, and it is absolutely necessary for the plaintiff to show by
evidence sufficient to overcome, by a fair preponderance in evidence

to the contrary, that the injury he has suffered is the result of a

wrong done by the defendant.

The wrong which is complained of here is the negligence of the

defendant in exposing him to danger and causing the injury, by fail-

ing to observe reasonable precautions, which it was its duty to ob-

serve, for the protection of this pUintift' and his fellow-workmen.

As I said, the burden is on him, if he is going to recover damages,

to show that much by evidence, and the evidence must be sufficient

to preponderate against what has been introduced to the contrary.

You are exclusive judges of every question of fact involved in

^ the case. You are to take the testimony of the witnesses and deter-

mine from it what the truth is, as best you can. You will be at lib-

erty, in weighing this evidence and determining from it what the

facts are, to be guided by your experience as men of affairs.

L lok upon the witueoses, determine from their appe irance, man-
ner of behavior on the witness stand, the testimony which they give

as regards its being reasnnable and probable, the apparent truthful-

ness or evasiveness or inconsistencies in any of its parts; consider all

these elements in determining the weight you will give to the wit-

nesses.

You should assume at the outset that the defendant has performed

its duty; that its servants and agents are men who would and did

perform their duty. That assumption is thu basis upon which you
begin to examine the testimony to see if the evidence shows that

they have failed. It is not a controlling presumption, but simply a
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46 presumption that the defendant has not done a wrong; and then,

from that starting point, determine from the testimony in the case

whether it is clearly made out tliat the defendant is guilty of wrong in

the matters complained of.

You will assume that the witnesses are truthful, and that they ar

equally truthful on both sides, and therefore harmonize their testi-

mony, as far as it can be and made consistent with what each has

sworn to; but when you have come to a point where there is a con-

flict in a material po nt, so that you are obliged, in order to accept

one statement, to r*-Ject as untrue another statement, then you should

weigh the evidence on each side and determine which is true.

You are not obliged to ascertain what is true beyond a reason-

able doubt, as criminal cases, but determine, according to your

best judgment, in acrordance to the greater weight of testimony.
'*

' That is, if there is testimony on the two sides exactly equal, so tiiat

there is no preponderance, you determine contrary to the party

whose duty it is to bring proof. If there is not a preponderance in

any material point which it is necessary for him to establish by
proof, you should find that against him. If there is anything

claimed by the defense which it is necessary for the defendant to

prove, and there is no such preponderance, resolve that question in

favor of the plaintiff and against the defendant.

The parties h;ive asked for some special instructions, wliich I will

give you before I, in general, present the precise question which I

think is the one you must necessarily pass upon.

To exp'ain this matter a little more fully, it is a principle in all

suits to recover damages for negligence, that the plaintiff cannot

< n recover if the injury to himself was in part owing to his own negli-

jjence (or, in law, contributory negligence), even though there was

negligence on the part cf defendant which caused the injury; if that

injury whs also in part caused by contributory negligence on the part

of the plaintiff, plaintiff cannot recover damages.

It is also a principle governing suits to recover damages by em-

ployes against the employer that the employe, as a part of his con-

tract of employment when he goes into the service, assumes on his

part the risks and dangers that are ordinarily incident to the service

in which he engages. He also assumes on his part that he is com-

petent to perform the service which he undertakes to perform; that

he has sufficient knowledge of the tools and implements which he is

required to use in the service, to know when they are safe and suit-

able and to look out for himself against injury resulting from the

use of such tools, as are suitable and proper. And it is his duty, if
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49 ^'' is liundling implements which he knows unsuitable, to give

notice of it to bis employer; and a failure on his part to perform the

duty of giving notice would absolve the employer from liability for

inju y resulting from such defect.

I think that the case when stripped of all the side issues and the

incidental questions surrounding it, resolves itself into just this

question for this jury to determine: Whether the injury to the

plaintifi* resulted directly from the negligence of the defendant in

needlessly exposing him to the dnnger of being hurt by a collision

between the hand-car and the extra freight train at the place where

it occurred; or, whether the injury w;is a mere accident, which was

the result of one of the ordinary hazards of the employment in

which he was engaged. (To which instruction defendant excepts,

which exception is allowed.) Whether it was an ordinary risk of

50 his employment, or whether an extraordinary danger caused by a

negligence on the part of the defendant. Whether that negligence

was a negligence of the foreman in running the hand-car too fist up
to a point which he knew to be dangerous and which he did not warn

the other men working on the hand-car of, so that it was impossible

for them, without extreme hazard to their lives, to avoid a collision;

or, whether the negligence was on the part of the oflScers in charge

of the freight train in approaching a curve in the cut, which

obstructed the train from view, or passing a public crossing without

giving warning by sounding the whistle or engine bell. (To which

instruction the defendant excepts, which exception is allowed.)

If, in any of these respects, there was actual neglect on the part

of defendant which placed the plaintiff in a situation of extraordin-

ary danger, something clear beyond the ordinary risks of his

'3l employment, and his injury was not in any degree owing to his

own negligence at the tia.e, the def. ndant would be liable to

damages, and be liable even though the plaintiff, when in a situation

of imminent and apparent danger, may have made a mistake on his

part in attempting to escape from the danger, as by attempting to

jump in the wrong direction. (To which instruction defendant

excepts, which exception is allowed.) Even a mistake of that kind,

happening at a moment of extreme peril, would not be regarded as

reckless or negligent act on the part of plaintiff which would preclude

him from recovering damages. (To which instruction defendant

excepts, which exception is allowed.)

But if, on the other hand, this injury to him resulted from his own
act in attempting to jump from the hand-car, at a time when it was
his duty to have remained on the hand-car and assist the others in
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52 checking its spee^l, and removing it from the track so as to get it out

of tlii^ way, and when he had no reasonable cause to regard himself

as being in extreme danger; or, if the defendant was entirely guilt-

less of any negligence; if the foreman was not guiUy of imprudence

in running the hand-car at the rate it was going; if the freight train

did not approach a curve or cros'sing where it was the duty of the

engineer to give warning—so that there was no negligence on the

part of defendant—then your verdict should be in favor of the de-

fendant. (To which instruction defendant excepts, which exception

is allowed.)

If within these pi inciples,you reach the conclusion that the plaintiff

is entitled to any damages, you will fixtheamouut at what you regard

is reasonable compensation to him for the injury complained of. The
injury complained of is the physical injury resulting from being run

'^^ over by the hand-car at the time. The amount is not to be enhanced

by any conduct, whether commendable or otherwise, on the part of

the railroad company subsequent to that time. For such injuries as

are the natural consequence of the accident there at that time, is all

that the plaintiff can recover.

In fixing the amount you have the right to take into consideration

his expectancy, which was shown to be thirty-eight years and a frac-

tion, and fix upon whatyou think would be reasonable compensation to

him, as near as you can guage it in money, for the injury he has suf-

fered. You cannot award any sum in addition to compensation for the

mere purpose of punishing the Kailroad Company, or for what is

termed exemplary or vindictive damages. Damages are to compen-

sate the plaintiff, not to punish the defendant. Whatever sum you

^ . fix upon, should be a sum which you in your judgment regard a proper

amount, and it would be improper conduct for a jury to ascertain

what amount they give a verdict for, by any scheme involving a re-

sort to a chanre verdict. Juries sometimes allow each member to

fix an amount which he is willing to give a verdict for, and add to-

gether and strike an average. Any ai;reement to resort to that kind

of scheme to render a verdict for a quotent so made would not be

the deliberate judgment of each of the twelve. The amount would

be fixed by hazard, and would not be a proper verdict. Whatever

verdict you fix as damages, if any, should be the amount that you be-

lieve is the proper amount.

This is a case which each juror is required to act reasonable

about and endeavor to come to an agreement, an agreement which

shall satisfy the mind and judgment of each of the twelve. It is

only your unanimous verdict that can be received, but it is your duty
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55 to confer together carefully and candidly, not to be unreasonable in

undertaking to force your opinion upon others, but to be guided by
reason yourself, so as to come to an agreement, such an agreement

as will satisfy the conscience of each juror.

In no case can you give the plaintiff more than $25,000, the

amount sued lor.

INSTRUCTIONS ASKED BY PLAINTIFF.

Hugh Charless
vs.

N. P. R. R. Co.

The plaintiff asks the Court for the following: instructions to the

56 jury:

It is the duty of the Railroad Company to so run its trains and
operate its road as not to needlessly endanger the lives or persons

of its employes. A viol ition of this duty causing injury to one of

its employes renders the Company liable to such employe.

It is the duty of the Railroad Company to furnish its employes

safe and suitable tools and appliances with which to work for the

Company, and a safe place whereon to perform such work; and thit

if the jury find from the evidence that the Company neglected to fur-

nish the plaintiff such safe and suitable appliances for said work

and such safe place whereon to do such work, whereby plaintiff was

injured, to which injury plaintiff by his own negligence did not con-

tribute, then the defendant is liable to the plaintiff for such damnges.

If the jury fiud from the evidence that the hand-car in question
"' was a necessary implement in the carrying on of the Company's

work, and that the said hand-car was not sufficiently provided with a

sufficient brake to stop it within a proper and reasonable time when

in danger of collision with other trains on said road, of which defect

plaintiff had no knowledge and could not reasonably be required or

expected te have such knowledge, and that by reason of such de-

fective brake plaintiff' was injured, without contributing to his own
negligence to such injury, then the Company is liable to plaintiff in

damages for such injury . (To the giving of which instructions the

defendant excepts.)

If the jury find from the evidence that plaintiff was injured by

or on account of defendant's negligence, to which plaintiff did not

contribute by his own negligence, then the fact that the negligence

of plaintiff's fellow-servants contributed to such injury is no defense
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f)S to au action by plaintiff for damages on account of such injury. (To
the giving of which instruction defendant excepts.)

The Comp ^ny cannot escape liability by imposing upon one of

its employes the duty of providinj)^ or repairing its implements and
tools used by its employes.

,

The Company's employes may be fellow-servants in some par-

ticulars and still one of them may be vice-principal, and when one
of such employes, as for instance a section boss, is intrusted by the

Company with the duty of providing or repairing necessary machin-
ery or implements for such service, as for instance a hand-car, the

use of which might endanger the lives or personal safety of such
employes if not a proper and sufficient implement, then such em-
ploye or section boss, so far as such repairs or such furnishing of

such hand-car or implement is concerned, is a vice- principal.
'^•^ An employe who has charge, control and superiutendency of

work and other employes, with authority to employ and discharge

such employes, is a vice-principal.

If the Company promised to furnish in a reasonable time a suffi-

cient hand-car, plaintiff had a right to rely for a reasonable time on
the Company's promise, or that of its agents, to so furnish such

hand-car, and to continue for a reasonable time in the use of one

defective.

(See 100 U. S., 213.)

60

U. S. Circuit Court, 9th Circuit, Dlst. of Wash., E. Div.

INSTRUCTIONS ASKED BY PLAINTIFF.

Hugh Charless
)

vs. >

N. P. E. E. Co. )

It was the duty of the Company to use such care in the protection

of its employe as was commensurate with the dangers of their em-
ployment. (To which refusal plaintiff excepts.)

If the Company placed its section hands on its road under the

necessity of traveling over its road in its employ on a hand-car,

where trains might pass at any time, and -made it the section hands'

duty to look out for and avoid all passing trains, it then became the

Company's duty to furnish such hands with a hand-car suitable to

such work, and a failure to do so was negligence on the part of the

Company. If the Company furnished such hands with a hand-car
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61 not suited to such work, whereby the plaintiff, without neglect on

his part was injured, then the Company is li^ible in damages to the

plaintiff. (To which refusal plaintiff excepts.)

If the Company furnished its employes with an insufficient hand-

car, when it could have reasonably furnished one that was sufficient,

and by the use thereof in the service of the Company, without neg-

lect on his part, plaintiff was injured, the Company is liable to him

in damages. (To which refusal plaintiff excepts.)

If the plaintiff did not know of the insufficiency of the brake on

the hand-car, if the same was insufficient, and such insufficiency was

not obvious to a person of ordinary care, then he was not guilty of

contributory negligence in continuing in the use of the car. (To

which refusal plaintiff excepts.)

If the Company's agents, whose duty it was to see that its hand-

cars were in proper condition, failed to perform such duty, such

failure was the negligence of the Company. (To which refusal

plaintiff excepts.)

If the servant may by care and caution so operate a dangerous

and defective machine as not to produce injury to a fellow-servant,

this does not exempt a master from liability for an omission to exer-

cise reasonable care and prudence in furnishing safe and suitable

appliances. (To which refusal plaintiff excepts.)

62

INSTRUCTION.

63

Hugh Charless, Plaintiff,

vs. 1
Northern Pacific Kailroad Compajsy, Defendant, j

If you find that the plaintiff was injured partly by the negligent

acts of a fellow-servant and partly by defects in the hand-car or other

machinery of the defendant, then the defendant is liable and you

should find for the plaintiff.



G4 In the United States Circuit Court for the District of Washington, hold-

ing Terms at Spokane.

Hugh Chahless, Plaintiff, \

vs. V

NoRTHERN Pacific Eailroad Company, Defendant. )

REQUEST BY DEFENDANT FOR INSTRUCTIONS.

The defendant requests the Court to instruct the jury as follows:

I.

The jury is instructed that, upon the admissions and pleadings

and all the undisputed facts in this case, the plaintiff is not entitled

to recover, and the verdict of the jury should be for the defendant.

n c (To the refusal of the Court to give said instruction defendant ex-

cepts.)

II.

The jury are instructed that, the defendant was not a guarantor of

the safety of its machinery and appliances, and was only bound to

use ordinary care and prudence in the selection and arrangement

and care thereof, and had a right to use and employ such as the

experience of trade and manufacture sanctioned as reasonably safe.

(Plaintiff excepts to the giving of this instruction.)

III.

The defendant was not and is not bound as an employer to insure

the absoluf^^e snfety of the machinery or mechanical appli nces which

it provided or provides for the use of its employes, nor was it bound
to supply the best and safest or newest of appliances for the purpose

of securing the safety of those who are employed by it. (Plaintiff

excepts to the giving of this instruction.)

IV.

If the plaintiff knew, or had the means of knowing, of any de-

fects in the machinery from which the injury is claimed to have hap-

pened, and yet remained in the service of defendant, and {continued

to use such machinery without giving any notice thereof to defend-

ant, he must be deemed to have assumed the risk of all danger rea-

sonably to be apprehended from such use, and is entitled to no

recovery. (Plaintiff excepts to the giving of this instruction.)

If the plaintiff himself was wanting in such reasonable care and

prudence as would have prevented the happening of the accident, he

66
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<i7 is guilty of contributory negligence, and defendant is thereby ab-

solved from responsibility for thi^ injury, although it was occasioned

by the defect of the machinery or appliances through the negli-

gence of the defendant. (Plaintiff excepts to the giving of this in-

struction.)

VI.

You are, instructed that it is not only incumbent upon the plain-

tiff to show that there was a breach of legal duty by defendant, but

the injuries sustained by plaintiff was the direct and natural result

and consequence of such neglect or breach. Mere surmise and con-

jecture that the negligence was the proximate cause of the injury is

insufficient. (Plaintiff' excepts to the giving of this instruction.)

68
VII.

The jury is instructed that the plaintiff having been at work upon

the same section of the road as a section band, continuously for sev-

eral months, during which time a number of the trains passing over

said section were irregular or extra trains, not running on schedule

time, and liable to pass over said section at any time, the plaintiff

was and is chargeable with notice of the practice of defendant to

run such trains, and he assumed the risk incident to the service from

that cause. (Plaintiff excepts to the giving of this instruction.)

In the Circuit Court of the United States for the District of

Washington.

Hugh Charless, ]

69 ^^s.
[

The Northern Pacific Eailroad Company, j

We, the jury in the case of Hugh Charless, plaintiff against the

Northern Pacific Eailroad Company, defendant, find for the plaintiff

in the sum of Eighteen Thousand Two Hundred and Fifty Do lars

($18,250.)

A. M. Baldwin, Foreman.
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70 United States of America,^
State of Washington, V s

County of Spokane. j

/u the Circuit Court of the United States for the Eastern District

of Washington, holding tern/s at Spokane.

Hugh Charless, Plaintiff;

vs.

The Northern Pacific Railroad Company, Defendant.

JUDGMENT ON VERDICT OF JURY.

This action came on regularly for trial ; the said parties appeared

by their attoi'neys, A. K. McBroom, Prather & Dauson, for the plain-

tiff, and John H. Mitchell and S. C. Hyde for the defendant.

/

1

A jury of twelve persons was regularly impaneled and sworn to try

said action.

Witnesses on the part of defendant were sworn and examined.

After hearing the evidence and argument of counsel and instruc-

tions of the Court, the jury retired to consider on their verdict and sub-

sequently returned into Court with the verdict signed by the foreman,

and being called, answered to theii- names and said: " We, the jury in

the case of Hugh Charless, plaintiff, against the Northern Pacific Rail-

road Company, defendant, find for the plaintiff in the sum of eighteen

thousand two hundred and fifty dollars (S18,250)."

Wherefore, by virtue of the law and by reason of the premises

aforesaid, it is ordered, adjudged and decreed that the plaintiff

have and recover from the defendant the sum of eighteen thousand two

f-^ hundred and fifty dollars ($18,250) with interest thereon at the rate

of ten per cent per annum from the date hereof until paid; together with

plaintiff's costs and disbursements in this action, amounting to the sum

of one hundred and eighteen dollars and seventy-one cents ($118.71).

Dated this 11th day of May, 1891. C. H. HANFORD,
Judge.

1)1 the Circuit Court of the United States, for the Eastern District

of Washington, terms at Spokane.

Hugh Charless, Plaintiff,
.

\

vs. /-

Northern Pacific Railroad Company, Defendant.

)

Now, on this 20th day of May, 1891, and of this the April term of

this Court, upon motion of attorneys for defendant made in open court

:
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73 A period of thirty days' time from this date be allowed defendant

for settling- a bill of exceptions in the above entitled action ; there being-

no objection made thereto, it is here and now ordered that defendant

be allowed thirty days' time from this date for the settling of a bill of

exceptions in this cause. C. H. HANFORD,
Judge.

/// the Circuit Court of the United States, District of WashingtoJi,

Eastern Division, holding terms at Spokane Falls.

Hugh Charless, Plaintiff, \

vs. >

Northern Pacific Railroad Company, Defendant. )

MOTION.

^ 4 Now comes the defendant herein, by his attorneys, and makes appli-

cation to the Court for an extension of the time allowed for the pre-

sentation for settlement and the settlement of the bill of exceptions in

the above entitled cause, for the period of fifteen days after the expira-

tion of the time already allowed by order of this Court made May 20,

1891.

This motion is based upon the affidavits of D. T. Phelps and John

H. Mitchell, Jr., herewith filed.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

June 10th, 1891.

Due service hereof admitted, by receipt of a true copy, this 11th

day of June, 1891.

A. K. McBROOM and L. H. PRATHER,
Attorneys for Plaintiff.

In the Circuit Court of the United States for the District of Wash-

ington, Eastern Division, holding terms at Spokane.

Hugh Charless, Plaintiff, "j

vs. V

Northern Pacific Railroad Company, Defendant. )

AFFIDAVIT.

State of Washington, )

County of Pierce. j

J. H. Mitchell, Jr., being first duly sworn, upon oath deposes and

says : That he is one of the attorneys for the defendant in the above

75
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To entitled action, and has had charge, control and direction of the man-

agement of the defense for said defendant in said cause ; that he has

also the management, control and direction of the matter of the prepar-

ation and presentation for settlement of the bill of exceptions upon

behalf of the defendant in the above entitled cause ; that said bill of

exceptions cannot be presented iot settlement or settled until a trans-

cript of the testimony taken at the trial of said cause can be obtained.

That it is necessary to embody in said bill of exceptions a record of the

evidence taken, as well as of the other proceedings had in said cause.

That affiant is informed by the person who was sworn and acted as

stenographer in the above entitled cause, that he has at the present

time, June 10th, 1891, only two-thirds of the said testimony transcribed,

and that he will not be able to complete the transcript of said testi-

^^ mony before the loth day of June, 1891. That affiant knows and

believes this to be true.

That by order made by this Court, prior to the adjournment thereof,

to-wit : on the 20th day of May, 1891, the defendant was given thirty

days' time from said day within which to present for settlement and

have settled a bill of exceptions in the above entitled cause. That there

will not be sufficient time, after the 15th day of June, 1891, within

which to give notice to plaintiff of the time of the presentation of said

bill of exceptions to the Judge of said Court for such corrections as he

or they desire to make, before the expiration of the time allowed

by the order of the Court. That it is, therefore, necessary that an ex-

tension of said time should be made for an additional fifteen days.

John H. Mitchell, Jr.

Subscribed and sworn to before me, )

78 this 10th day of June, A. D. 1891. j

[seal.] E. K. York,

Notary Public in and for the State of Washington, residing at Tacoma,

in said State.

Due service hereof admitted by receipt of a true copy, this 11th day

of June, 1891.

A. K. McBROOM and L. H. PRATHER,
Attorneys for Plaintiff.
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79 State of Washington,

81

County of Pierce.
'

In the Circuit Court of the United States for the District of Wash-

ington, Eastern Division, holding terms at Spokane.

Hugh Charless, Plaintiff, \

vs. V

NoETHERN Pacific Railroad Company, Defendant, j

AFFIDAVIT. •

State of Washington,
County of Pierce.

'

D. T. Phelps, being first duly sworn, on oath deposes and says

:

That he is the same D. T. Phelps who was sworn and acted as steno-

80 grapher in reporting the testimony taken upon the trial of the above

entitled cause in the above entitled court ; that he was at said time

employed as stenographer and clerk in the office of Mitchell, Ashton tS:

Chapman, attorneys for defendant, at the city of Tacoma ; that, after

the above entitled cause was tried, affiant returned to Tacoma, and in

the course of his employment was obliged to go and did go to the Su-

preme Court of the State of Washington at Olympia, within a day or

two after returning from Spokane ; that he was busily engaged during

the several days he was at Olympia at work in the course of his employ-

ment, which precluded him from giving any attention to the transcribing

of the evidence in the above entitled cause ; that upon his return from

Olympia to Tacoma he retired from the service and employment of the

said attorneys for defendant and entered the service of E. F. Russell &
Co., real estate and mining brokers in the city of Tacoma, where he is

now engaged and has been ever since said time.

That he has given all his leisure time to the transcribing of the tes-

timony taken in the above entitled cause ; that so far, having worked

diligently at all times when he had leisure to do so, at transcribing said

testimony, afiiant has only been able to transcribe about two-thirds of

same ; that he will not be able to complete the balance thereof before

about the loth day of June, 1891 ; that he believes that by working

upon the same as he has heretofore, he can complete the same by that

time. D. T. Phelps.

Subscribed and sworn to before me, )

this 9th day of June, A. D. 1891. j

[seal.] E. R. York,

Notary Public in and for the State of Washington, residing at Tacoma,

in said State.



28

82 Due service hereof admitted by receipt of a true copy this 11th

day of June, 1891.

A. K. McBROOM and L. H. PRATHER,
Attorneys for Plaintiff.

/// tJie Circuit Court of the United States, District of IVas/iing-

ton, Eastern Division, holding terms at Spokane Falls.

Hugh Charless, Plaintiff, ^

vs.
\

Northern Pacific Railroad Company, Defendant. )

NOTICE OF CALLING UP MOTION.

To Hugh Charless, and to A. K. McBroom and L. H. Prather, his at-

o o torneys :

—

You and each of you are hereby notified that the above

named defendant has this da}" filed its application in the above entitled

Court for fifteen (15) days' additional time to be granted it within

which to present for settlement, and have settled a bill of exceptions in

the above entitled cause ; the said fifteen days to be in addition to the

thirty days' time already granted by order of the Court made on May
20th, 1891 ; and

You ARE further NOTIFIED that said application will be called

up for hearing before the Honorable C. H. Hanford, United States

District Judge, who sat as Judge of the above entitled Court at the

trial of the above entitled cause, at the United States Court Room, on

the second floor of the Coleman Block, on Front Street, in the city of

Seattle, in King County, State of Washington, upon Wednesday, the

84 17th day of June, A. D. 1891, at the hour of 10 o'clock A. m., and that

said application will be heard upon the affidavits of D. T. Phelps and

John H. Mitchell, Jr., filed and served herewith.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

Dated June 11th, 1891.

In the Circuit Court of the United States, District of Washington,

Eastern Division, holding terms at Spokane Falls.

Hugh Charless
^

vs.
\

Northern Pacific Railroad Company, Defendant. )

This case coming on to be heard on this 17th day of June, 1891,

upon the application of the defendant for an extension for the settle-
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85 inent of the bill of exceptions herein, J. H. Mitchell, Jr., appearing for

defendant, and no one appearing on behalf of })laintitf or contesting

said application, and it appearing that plaintiff had due notice of this

application, and the Court being fully advised in the premises, it is

hereby

Ordered : That said defendant be, and hereby is, granted further

time within which to present for settlement and for the settlement of

the bill of exceptions in the above entitled cause for the period of

fifteen days from and after the expiration of the time hereto allowed

by order of this Court, to-wit : until the 4th day of July, 1891.

Done in open Court, this 17th day of June, 1891.

C. H. HANFORD,
Judge.

In the Circuit Court of the United States, District of WasJiington,

Eastern Division, holding terms at Spokane.

Hugh Charless, Plaintiff, \

vs. /-

Northern Pacific Railroad Company, Defendant, j

MOTION.

Now comes the defendant herein, by its attorneys, and makes appli-

cation to the Court for an extension of the time allowed for the presenta-

tion and the settlement of the bill of exceptions in the above entitled

cause, for the period of twenty days after the expiration of the time

already allowed by order of this Court made May 20th, 1891, and ex-

tended by order of the Court made June 17th, 1891.

This motion is based upon the affidavit of John H. Mitchell, Jr.,

herewith filed.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

June 29, 1891.
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hi the Circuit Court of the United States, for the District of Wash-

ington, Eastern Division, holding terms at Spokane.

Hugh Chaeless, Plaintiff,
|

vs. r

Northern Pacific Railroad Cpmpany, Defendant, j

AFFIDAVIT.

State op Washington, )

County of Pierce. j

J. H. Mitchell, Jr., being first duly sworn, upon oath deposes and

says : That he is one of the attorneys for the defendant in the above

entitled action, and has had charge, control and direction of the

management of the defense for said defendant in said cause ; that he

has also the management, control and direction of the matter of the

preparation and presentation for settlement of the bill of exceptions

upon behalf of the defendant in the above entitled cause ; that said

bill of exceptions cannot be presented for settlement or settled until a

transcript of the testimony taken at the trial of said cause can be

obtained ; that it is necessary to embody in said bill of exceptions a

record of the evidence taken, as well as of the other proceedings had in

said cause ; that the person who was sworn and acted as stenographer

in the trial of the above entitled cause did not complete the transcrib-

ing of said testimony by the loth day of June, 1891, as was expected

at the time when obtaining the previous order for an extension of time,

although he worked diligently while able to do so, when not attending

to the duties for which he was employed by others over whom this affiant

or the said defendant has no control; although said stenographer worked
90 diligently in transcribing said testimony, it was not completed until

after the order heretofore made by the Court extending the time for

the presentation and settlement of the bill of exceptions, and was not

delivered at the office of affiant until after said order was made ; that

at said time, when delivered at affiant's office in Tacoma, affiant

was absent at Seattle engaged in the trial of jury causes in the United

States Circuit Court at that place, where he had been delayed in the

trial, and in connection with the trial, of various cases almost contin-

uously to the present time; that said transcript, just completed by said

stenographer, when left at the office of affiant, was not called to the at-

tention of affiant by said stenographer, or any word left for affiant

in relation to the same, and affiant did not receive the same until

his return home from Seattle; that as the said transcript was not

completed by the loth day of June, as was expected at the time when
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91 the former application for extension until July 3d was made, there

was not sufficient time, after the time of the delivery of said transcript,

within which to give notice to plaintiff of the time of presentation of

said bill of exceptions to the Judge of said Court for such corrections

as he or they might desire to make, before the expiration of the time

allowed by the order of the Court extending the time until Jul}' 3d
;

that it is, therefore, necessary that an additional extension of time

should be made ; that in order to give the necessary notice required by

the rules, and to allow time for the serving of amendments and objec-

tions thereto, twenty days further time from and after the 3d day of

July will be required. J. H. Mitchell, Jr.

Subscribed and SAvorn to before me ]

this 29th day of June, 1891. j

W. O. Chapman,
^-^ Notary Public, residing at Tacoma, Washington.

In the Circuit Court of the United States, District of Washington,

Eastern Division, terms at Spokane.

Hugh Charless, Plaintiff, \

vs.
\Northern Pacific Railroad Company, Defendant, j

NOTICE OF CALLING UP MOTION.

To Hugh Charless, and to A. K. McBroom and L. H. Prather, his

attorneys :

—

Y'ou AND EACH OF YOU ARE HEREBY NOTIFIED that the above named

defendant had this day filed its application in the above entitled Court

for twenty days additional time to be granted it within which to pre-

sent for settlement and have settled a bill of exceptions in the above

entitled cause ; the said twenty days to be in addition to the thirty

days time already granted by order of the Court made on May 20th,

1891, and the fifteen days further time granted by order of the Court

made on June 17th, 1891 ; and

You ARE FURTHER NOTIFIED that the said application will be

called up for hearing before the Honorable C. H. Hanford, United

States District Judge, who sat as Judge of the above entitled Court at

the trial of the above entitled cause at the United States Court Room,

on the second floor of the Coleman Block, on Front street, in the city

of Seattle, in King County, State of Washington, upon Friday, the 3d
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94 day of July, A. D. 1891, at the hour of 2 o'clock P. m., and that said

application will be heard upon the affidavit of J. H. Mitchell, Jr., filed

and served herewith.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

Dated June 29, 1891.

In the U. S. Circuit Court, Ninth Circuit, District of Washington,

Northern Division, terms at Spokane.

Hugh Charless, Plaintiff, \

vs. V

Northern Pacific Railroad Company, Defendant, j

The motion of defendant for extension of twenty days time from

g5 this date within which to present and have settled a bill of exceptions

herein, having been brought on to be heard, and it appearing that due

notice was given to counsel for plaintiff of the time and place of presen-

tation of said motion, and no one appearing to object to said applica-

tion, the same is here and now granted, and it is here and now ordered

that the time for the presentation and settlement of a bill of excep-

tions herein be and hereby is extended for a period of twenty days

from this 3d day of July, 1891. C. H. HANFORD,
Judge.

Done at Seattle, July 3d, 1891.

In the Circuit Court of the United States, for the Ninth Judicial

Circuit, in the District of Washington, Eastern Division, terms

at Spokane, Washington.

Hugh Chabless, Plaintiff, "j

vs. >

Northern Pacific Railroad Company, Defendant, j

96

STIPULATION.

A bill of exceptions having this day been tendered and submitted

to counsel for plaintiff by counsel for defendant for such amendments

or corrections as counsel for plaintiff may deem proper to be made

therein, it is hereby mutually stipulated and agreed, by and between

the parties to this action, by their respective counsel, that counsel for

plaintiff may have sixteen days from this date within which to return

to counsel for defendant the said bill of exceptions, with such amend-

ments and corrections as counsel for plaintiff may deem proper to be

made in the premises, and that if counsel for defendant shall see fit to
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contest any of said amendments or corrections, then counsel for defend-

ant shall have fifteen days after receipt of said bill from counsel for

plaintiff, with the amendments and corrections suggested by the latter,

within which to consider said corrections and amendments, and f^r

preparation for making contests thereto
;
provided that said counsel

for defendant shall, within said fifteen days' time, give to said counsel

for plaintitf five days' notice in writing of the time and p^ace of the

presentation of the said bill of exceptions to the Judge of the said

Court, for his determination of the controversy relative to said amend-

ments and corrections, and settlement of said bill; provided, however, that

said notice shall embody, or there shall accompany it, a statement show-

ing the objections of counsel for defendant to said amendments and cor-

rections, as the same are intended to be presented to said Court at the

time of the presentation of said bill of exceptions. If counsel for

plaintiflf does not see fit to make any corrections or amendments to

said bill, the time provided for its return by them shall be the same as

in this stipulation provided for its return in case of amendments and

corrections being suggested.

It is further provided hereby that if said bill is returned by counsel

for plaintift' without corrections or amendments, or if counsel for de-

fendant conclude not to make any objections thereto, the said bill may

be presented by counsel for defendant to the Judge of said Court for

settlement any time within ten days from the time of its receipt by

counsel for defendant, without any notice of the time and place of such

presentation, to any of counsel for plaintiff or any one, provided the

same is presented without alteration.

And it is mutually agreed by this stipulation that the time for the

99 settlement of the bill of exceptions mentioned is hereby extended to

cover the limits and periods of time herein mentioned
;
provided, that

when the said bill of exceptions is presented to the said Judge for set-

tlement, and his allowance within any of the several periods mentioned

herein, according as the circumstances mentioned herein may require,

if the said Judge shall not then, at the time of the said presentation of

said bill, have the time to give it consideration and settle the same, or

if the said Judge shall deem it proper to take time to look over the

bill at length and in detail before signing and certifying to it, the

period of fifteen days' time from the date of receipt of said bill by said

Judge may be taken for the consideration, settlement and signing of

said bill by said Judge, to which further time the period within which

the said bill may be settled is by this stipulation extended.

And it is further stipulated that this stipulation is a waiver of all
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] 00 (juestions or objections as to the time within which said bill may be set-

tled, if only it is settled within any of the several periods mentioned
herein, as the circumstances mentioned herein may require or permit.

Dated at Spokane, this 14th day of July, 1891.

A. K. McBROOM and L. H. PRATHER,
Attorneys for Plaintiff.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

/;/ the Circuit Court of the United States for the Ninth fudicial Cir-

cuit, District of Washington, Eastern Division, holding terins at

Spokane.

Hugh Charless, Plaintiff, \

vs.
[Northern Pacific Railroad Company, Defendant.
)

BILL OF EXCEPTIONS.

(Testimony paged at top, bill paged at bottom.)

A. K. McBroom and Pi-ather k, Dauson, attorneys for plaintiff.

Mitchell, Ashton & Chapman, and Hyde, McBride & Allen, attor-

neys for defendant.

Prior to the trial of this cause, and before answering to the com-

plaint, the defendant interposed a demurrer to the first cause of action,

upon the ground that the .same did not state facts sufficient to consti-

tute a cause of action, and at the same time filed a motion to strike the

second cause of action in the complaint, on the ground that the same

was frivolous, irrelevant and redundant matter ; that subsequent to

the interposing of said demurrer and the filing of said motion, and

prior to the trial of said cause, the Court granted said motion to strike,

but overruled said demurrer ; that at the time that the order of the

Court was made overruling said demurrer, this defendant excepted to

the order of the Court in that respect, and said exception was then and

there allowed ; that upon the granting of said defendant's motion to

strike, the plaintiff elected to stand upon its complaint as stricken in

accordance with the order upon said motion ; that the case subsequently,

at the April term of the said Court for the year 1891, proceeded to

trial ; that during the said trial of said cau.se, and while plaintiff was pre-

senting his case to the jury, the introduction of the following testimony

by plaintiff was objected to by the defendant, which said objections

were overruled by the Court ; to which said order of the Court over-



ruling said objections the defendant then and there excepted, which said

exceptions were then and there allowed by the Court ; which said testi-

mony, objected to as aforesaid, and the said objections and the rulings

of the Court thereon, as well as the exceptions and the allowances

thereof, are as follows, to wit

:

The plaintiff ha\'ing been called as a witness, and having stated

where he resided, and that he was the plaintiff in the case, he was re-

quested by his counsel as follows (see question No. 3, page 1 of

testhuony): " Turn to the jury and tell them the facts m the case,

commencing at the time of your employment by the Northern Pacific

Railroad Company, and tell them the complete story
;

" and in response

to said request the plaintiff proceeded and made the following state-

ment :
" I was hired out to the Northern Pacific section foreman

some time in the month of May, 1886. I worked for him until some

time close on July ; moved up to Idaho, and they put us to another

foreman named Kirk. During the time when Kirk came there he was

sick. They got another man who was foreman some days before Kirk

took charge. When I worked for the fii'st foreman we had a car

there which was my fii^st section work. I had worked on right of

ways and timber work, etc. AVhen I went to work we had a car

there, and the brake we had for it was a stick. There was a jack that

they used to raise the track ; it is over fifty pounds, solid bunch of iron,

with an arm to raise the track. We used to raise the track with this,

and the stake we used to stick into it, we used to use that for a brake.

When he wanted to stop the car he would stick it into the spoke and

stop the car. We used it until Kirk became our foreman. One day

after Kirk became our foreman a train was coming after us. Kirk

never attended to this himself ; he left it to some man or any man, and

the man that was using it that day tried to put it in, but in place of

doing so he liit the spokes and they knocked it out of his hand. We
had a great time to stop the car, and a narrow escape in getting off.

So for a while we worked alonjj there, and one night a wheel broke oft'

and we had to take the thing in on three wheels, and the body was

broken also."

That at this point in the plaintiff's statement counsel for defendant

objected to the course in which the takingof testimony was proceeding-

and announced to the Court that the witness was making a statement

of matter immateiial to the issues involved in the case, and incompe-

tent, as being hearsay, and not the best of evidence, and which was

objectionable for that reason ; and that counsel for defendant desired to

interpose such objections, but that owing to the fact that the testimony
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1 0() was beino- given in narrative form,there was no opportunity given counsel

for defendant to properly interpose such objections as were desirable,

and that on that account an improper and imperfect record would be

made ; and i-equested the Court to direct counsel for plaintiff to specially

interrogate the plaintiff in respect to such matter as was desired to be

elicited from plaintiff, or be shown by plaintiff on his own behalf as

evidence in the case ; that the Judge of said Court, in response to said

request of counsel for defendant, said that the taking of the witness'

testimony in the narrative form would be the best w^ay of getting at

what he knew, or could state, concei-ning the matter at issue ; that it

w^ould save very much time to proceed in that w^ay, and would per-

haps furnish to the jury a more connected statement of the matter to

be tried, as it occurred and took place ; that counsel for defendant then

- ^ replied to the Court that, there being no particular interrogatories pro-

pounded, counsel for defendant could not anticipate what would be

said by the wntness, and therefore could not know or find out what
was objectionable in it until it had already been stated in the hearing

and presence of the jury; and that much more time would be consumed

if counsel should be required to stop the witness in every sentence in

which he might think there was going to be something stated that was
immaterial or incompetent as evidence ; that the Judge of said Court

did not allow said objection, but did, however, in connection with his

statement in response to said objection, suggest to che witness, the said

plaintiff, as follows: "You can describe the car in which you were hurt;

what (if any) defects there were. You don't have to state every mishap

that occurred to the car, but tell the condition of the car on that date
;"

that for the failure of the Court to allow said objection defendant

108 requested that defendant's exception be noted, which said exception was

then and there allowed by the Court ; that thereupon the watness, the

said plaintiff, proceeded with his said statement as foUow^s, to-wat : "We
came in with the car in this shape and it w^as useless, and Ku'k applied

to the roadmaster for a new car. Massey was roadmaster. Cannot tell

his initials." That at this point of the statement of wdtness counsel for

defendant again objected, making the same objection before stated, and

for the same reason as before mentioned; which said objection the Court

again failed to allow; for which failure to allow said objection counsel

for defendant requested the Court to note an exception, which excep-

tion was then and there allowed by the Court ; that the Court, how-

ever, did, in response to the objection of counsel for defendant, suggest

to the witness as follows : "Any statement you want to make about

anything that happened, or what somebody said, you must not tell,



109 unless you know it yourself; you are supposed to tell things that 3^ou

saw and know yourself ;" that under protest of defendant's counsel the

witness, the plaintiff, was allowed to continue his statement in the nar-

rative foim, and further stated as follows, to-wit :
" Kirk went to the

station, and this cai- was not fit to take us out, and he went and

applied for a new car He eauie back and told us that the roadmaster

told him he did not have any at the time to give him, ' but told me,'

says Kirk, 'to get this car fixed up and get you fellows to work until such

time as he could find one.' So Kirk put the men to work (one of them

is here that he put to work) and they fixed it up with some old lumber

that remained in the Cheney yard and made a body of it, and got an old

wheel and fixed it up in this shape and took us out to work. We
worked for a day or two, or some time, and were out two miles from

, town, and Kirk took a slab alongside the road (a slab to keep lumber

on a flat car) and nailed it on the side of the car between the two

wheels, ahead of the hind wheel, and nailed through this stick and

drove the nail into the car ; and by pulling it back you bore on

the wheel and stopped the car. When he put it on he showed it to us

and said, 'Now, it is not like the last brake ; it is good and solid and can-

not get away from us,' He said, ' This is a big improvement to the

last one.' 1 did not know any better and believed it. We did not

happen to meet any train until this morning when I got hurt. On
Monday morning it was customary to run the full length of the section

and see if there was anything on the track, and then back to Cheney

to work. The section was nine miles. It used to require us to go pretty

fast to get back ahead of the train, and sometimes we had cattle to

bury and sometimes the track to fix. We always went as fast as we

111 could and got back as fast. The section house that we had the car in

is about one-fourth mile east of the section. Our section was from

this car house. We had to go by the station house every day to go to

work. This morning there was a train, an extra train, came into the

station. We waited awhile, thought it was going to pass by. It did

not, but stopped at the station. We went to the station, and when we
w^ent by Kirk told us to stop, that he wanted to go into the vStation

and see about something. We stopped and went to doing something

like shoveling cinders while Kirk crossed over. This train was on the

inside of the station from us. He crossed over the train and went as

far as the station. I would not swear he went in. After awhile he

came back. He said, ' Boys, get on and go to -work.' We got on and

went to work, and when we got about one and three-quarter miles, the

third mile we were nearing a cut where the engine was suppo.sed to
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1 1 2 whistle. This third mile commenced with that cut, and from there

there were cuts and curves and much timber along the line. There

were fires along there, which we put out. and lots of smoke, and be-

sides it was misty and foggy. When we got out here one and tht ee-

quai-ter miles. Kirk says, ' Boys, this is too fast running. They told

me that this train, at the station, they could see another section be-

tween here and Sprague coming behind them, that it was coming at a

fast rate to make some point in Montana. It was running extra fast

to make this point.' I turned around and the men done the same and

tried to stop this car. which I believe w^as running about ten milas or

so. We tried to stop it, and this man at the brake—it had been so

loose, he always had to hold it to keep it there, whether braking the

car or not. This man put on the brake and I was on the w^est end,

.. ^ going out towards the train. The rest were on the east or hind end.

There w^as no one on the front end but me. This man put the brake

on and I tried at the pump handles to hold on to stop it, when he said

we were going too fast. He said, ' It must be pretty close on us now,'

and I tried for awhile to stop it, and in or about the time that he told

us the fast train was coming he looked and said, ' Boys, here she is ; it

is right on to us
;
get on that brake and get the car off" before she

comes on us.' So we used the brake and handles, but we saw it was

coming to no stop, or not likely to, and I looked to see behind me if

this train was near, and at the time I looked it was about one hundred

feet, and I believe nearer than that. I saw there was no sign of the

car coming to a stop. There w^ere shovels and picks, and sledges and

tools of different kinds, and the large jack—all these were piled on the

side. They made a practice of putting them on the end of the car

114 there was least on, and I being alone they were on my side, so I was

standing in the center in front of this place to jump. I saw the train

inside of one hundred feet and no sign of its stopping, and no whistle

being made, though she had crossed the crossing. I made an effort to

jump to the side of the car, but as the wheel comes over the car, it

was not easy to jump across. I tried to jump over the end, and I did

not get as far as the rail on the side, as I jumped to the south. The

south side of the car hit me on the side of this leg, and it knocked me
right into the track ahead of the car. The car was following closely,

and I knew that I could not help being catched ; as it hit me and

knocked me ahead I tried to raise my feet and stop it, but the car

caught my foot, and it was coming so fast that it was of no avail. It

doubled me over and cramped me up and put my head wdiere my feet

were—turned me over. The other leg was caught in the cog of the



39

115 wheel. I brought the ear to a stop and the men jumped off. I was

lying on the gravel. One of the men hollered to me and said, 'Are

you hurt ?
' Kirk said, ' There is no time for this

;
get hold of the car

and get it off the track before the train runs over him.' So they got

hold of the hind end, and caught it up, and run around with it, and

pulled it down the road-bed after them, and so when my head was

towards the rail by their turning the car around the

engine went by and blew sand and dirt on to my head.

By the time they got around, this cog-wheel turned a different way
and released my pants, so that I fell out and some of them hollered to

this train to stop and come back, but the train ran past quite a ways,

and they picked me up and carried me up the track and put me on

the train and left me at the station, which was Cheney. Did you have

many minutes to wait? They put something under my back. It was

not long before the passenger train came in, and they sent me to Missoula."

That to the protest and objections made by counsel for the defendant

during the time witness was making this statement, which said objec-

tions and protest were on the ground that said witness was testifying

to matters that were immaterial and incompetent, as being hearsay, and

giving statements made by a third party as to what had been said to

him by others, not in the presence or hearing of the witness, the Court

paid no further attention than to make to the witness the suggestions

hereinbefore mentioned, and made no other allowance of said objec-

tions; that for the failure of the Court to allow said objections, the

defendant excepted, and said exception was noted and allowed ; that

further along, during the examination of plaintiff as a witness on his own

behalf, the following question was asked him by counsel for plaintiff

117 (see 10th question, page 5 of testimony): " How did you get support?
"

In making answer to this question the witness, the plaintiff", proceeded

with a statement as follows, to-wit :
" The Sisters of Charity have told

me I could stay here. They applied to the railroad company to see if

they would do anything, but they would not 'You will be a cripple

for life,' Dr. Hooton says, 'I will send you to Sprague.' I said, 'What

are you going to send me to Sprague for? ' He said, 'I am going to

send you to Sprague and have Mr. Weymouth apply to the county

commissioners to put you on the county.' I said. ' The county seat is not

in Sprague.' He said, 'This was in Cheney.' At that time when he was

talking to me the county seat had been moved to Spokane, and I said

the county seat is in Spokane, and I said, 'You know the fix I am in,

and could not you leave me in Spokane ?
' He said, ' That is my orders

and I mu.st do it;' so I applied to the Sisters of Charity in Missoula to see
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1 1 8 if they would take me in, because I was sick at the tiuie and could not

hold anything on my stomach. The man that took me to the train had
to stop several times. The hospital at Missoula was quarantined at

that time, so they could not take me in. Hooton said, 'Well, you must

go. I cannot keep you any longei*. You must get on this n'ght train,'

which left at 12 or 1 o'clock. I said, ' Cannot you telegraph to Mr.

Weymouth and have him meet me at Spokane as well as Sprague?"

Well, he, after a while, said he would do it, and I asked hhn if he would

not help me on the train. He would not—said the brakeman would

attend to me. He said he would telegraph ahead of me to Spokane.

The expressman helped me off the cars. I remained at the station and

there was no account taken of me that I could see. I got some of the

men that were standing there to take me into the station. When I

went in the station, the agent said he had something—that there was
some one to come along, but had nolihino' to do for me. He told me that

he would send a telegram to Sprague to Weymouth. Whether he did

or not I do not know. He would not tell me the answer. He kept

me there from 9 or 9:30, and I begged him, as 1 was sick, to get some-

one to take me to the hospital." That at this point in the statement of

the witness he was interrupted by his counsel with the following ques-

tion : "You afterwards went to the hospital? " in response to which the

witness, the plaintiff, continued his statement as follows, to wit: "And

I begged him to do so, and some men took me with the aid of a po-

liceman, and I have been there ever since. The Sisters thought the

company would do something on account of what Hooton told me

;

they applied to Weymouth, and I think to the agent. Weymouth was

general superintendent or something. He had charge of the train-

120 hands—superintendent, I believe—used to be paymaster. They sent

word to Weymouth, and Weymouth gave them no satisfaction, nor the

railroad company. Hooton told me when I w^as leaving, 'I guess I will

be down in a few days to see about this thing. Very likely we will be

down there ;' but he never came, nor any other man."

That during the time said witness was making said statement coun-

sel for defendant called the Court's attention to the fact tha.t the cause

of action known as the second cause of action had been stricken out by

order of the Court, and objected to the statement being made by the

witness, as not being responsive to any question asked, and was a state-

ment of matters immaterial to any issue involved in the first cause of

action, the only one remaining in said cause, and could only be material

and competent as applicable to the allegation of the second cause of

action, which had been stricken out. The Court, in refusing to allow
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] 21 the objection, said in relation to the testimony as follows :
" It is proper

only as showing his condition and capacity to earn money. He cannot

recover damages except for the injuries received on the hand-car;" and

the Court thereupon allowed the witness to proceed with said state-

ment and allowed it to stand as evidence to the jury, to which refusal

of the Court to allow said objection, the defendant by its counsel then

and there excepted, which said exception was then and there by the

Court allowed.

That further along, during the examination of plaintiff as a wit-

ness, the following question was asked him by plaintiff's counsel (see

question 9, page 6, of the testimony) :
" Had Mr. Kirk, the foreman,

power to hire and discharge men ? '' To which question defendant, by

its counsel, interposed an objection, on the ground that same was imma-

terial, irrelevant and incompetent; which said objection was then and
^'^-' thei-e overruled by the Court. And the defendant, by its counsel, then

and there excepted to the order of the Court overruling said objection,

which said exception was then and there allowed by the Court ; that

the answer said witness made to the question asked by his counsel was

as follows, to-wit :
" He had hired and let men out during the time I

was there. He told us he had orders from the company to do this."

That Joe Carroll having been called and sworn as a witness on behalf

of the plaintiff, there was propounded to him by counsel for the plaintiff

the following question :
" Did Kirk or the telegraph operator or any

one tell you you would meet a train on the way, or probably would ?
"

That thereupon defendant, by its counsel, interposed an objection to

the question, on the ground that it was immaterial, irrelevant and in-

competent; which said objection was then and there overruled by the

223 Court, and to said order overruling said objection, defendant, by its

counsel, then and there excepted, and said exception was thereupon

allowed by the Court ; that under permission of the Court, and over

objection and protest of defendant, plaintiff proceeded to answer said

question, and did answer it as follows, to-wit :
" Not that I know of."

That further along in the examination of said Joe Carroll, as wit-

ness on behalf of the plaintiff, counsel for plaintiff propounded to him

the following question (see question 7, page 29, of testimony): "Was that a

sufficient brake ? " To which question defendant, by its counsel, inter-

posed an objection, on the ground that the same was immaterial and

irrelevant, for the reason that there was not involved in the pleadings

in the action any question of the insufficiency of the brake on the

hand-car, as the complaint alleged that the said hand-car was sufficient

for its ordinary uses ; which said objection the Court then and there

overruled ; and the defendant, by its counsel, then and there excepted
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124 to the order of the Court overruling said ohjeetion, which exception

was then and there allowed by the Court ; that in response to such

question, under the permission of the Court, over the objection and

protest of the defendant, the said witness answered :
" It was just as

I told you. It was made out of a two-by-four, about so long, put on one

side of the car ;

" and the further question was then asked by counsel for

plaintiff (see question 8, page 29, of testimony): " I mean by sufficient,

Avas it a good brake ? Would it stop the car ? " To which witness

replied : " No, sir, it was not a good brake."

That further along, in the course of the examination of the said

Joe Carroll as a witness on behalf of the plaintiff, counsel for plaint-

iff propounded to hira the following question (see question No. 10, page

29, of testimony): " If it had been a good brake, could the hand-car

have been stopped in time for Mr. Charless to get off ? " To which

question defendant, by its counsel, interposed an objection, on the

ground that the same was immaterial, irrelevant and incompetent,

which said objection was then and there overruled by the Court, and

the defendant, by its counsel, then and there excepted to the order of

the Court overi'uling said objection, which said exception was then and

there allowed by the Court, and the said witness was permitted by the

Court over the objection and protest of defendant, then and there to

answer the said question, and did answer it as follows, to-wit :
" If it

had been a good brake, I believe it could have been stopped."

That in addition to the testimony and evidence heretofore in this

bill of exceptions referred to, the following testimony and evidence was

given on behalf of the plaintiff before the plaintiff' rested his case.

] 9(3 Hugh Charless, called on behalf of the plaintiff:

Q. Where do you reside ?

A. Sacred Heart Hospital, Spokane.

Q. Are you the plaintiff' in this case ?

A. Yes, sir.

Q. Turn to the jury and tell them the facts in this case, commenc-

ing at the time of your employment with the Northern Pacific Railroad

Company, and tell them the complete story.

Answers as hereinbefore given. (See pages 2, 3, 4, 5 and 6 of this

bill.)

Q. State whether it was foggy or smoky.

A. It was both. We had worked over-time, and worked all night.

I did not, but some did, putting out the fires, for several days before.

Q. Do you know what degree curve this was ?

A. I do not know.
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127 Q- Was the curve sufficient to obstruct the approach of the train?

A. Yes, sir, and the cut was between us and the curve, and there

was timber, and it was smoky.

Q. Was any notice given by the engineer of the approach of the

train ?

A. I never heard any, and there was a crossing right there where

he was, and I never heard the whistle.

Q. Could you have heard the whistle if there had been any?

A. I could not help it.

Q. Describe the way that brake was made and attached to the

car, and how used.

A. As well as I can tell, it was a piece of slab, and Kirk picked

it up. As well as I can guess, it was two feet six inches long, and he

nailed it between the front wheel and the hind wheel on the .side of the

car, about six inches or five inches ahead of the wheel. The wide side of

the stick was to the side of the car with a nail drove through it, and the

narrow side was to take up and hold by, and by holding down with

your hand, that braked it. One nail drove through held it, and you

pulled it back to the wheel. It would come down on this wheel.

Q. How wide was the surface of the brake that rubbed on the

wheel ?

A. I could not say. The side towards the car, to the best of my
knowledge, was about three inches; but the side that rubbed on the

wheel I do not think it was two inches.

Q. How wide was the wheel?

A. The wheel, I think, was about three or four inches—three

inches, I believe.

Q. Were all the wheels of the car of the same size?

A. I believe they were.

Q. Were they mates?

A. Kirk, at the time this wheel broke, and Massey told him to fix

up the car—I do not know whether mates or not. It was an old

wheel, and to make it fit on the axle he had to take it to a blacksmith

and get the blacksmith to do something to it.

Q. Did the cogs in the brake work properly? (Objection to the

leading question.)

Q. How did the cogs on the brake work?

A. I could not very well tell. There is a cog-wheel in the bottom,

and there is a.nother that we worked, and I believe, between them we
worked, but I cannot explain.

Q. State as to what state of repair.

A. They were not in very good repair, because Kirk himself and
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130 we many times had to repair them in some way and put in nails to hold

them together. There was a nail in some place connecting with the

cog-wheel, which used to fall out, and we used to get down and fix this

to get in.

Q. State whether the cogs ever slipped. This falling out of the

nail used to stop the car? *

A. No.

Q. Did you see Mr. Kirk put this brake on?

A. We had been working at a distance. I believ^e it was in the

forenoon he put it on, and we had been working at a distance putting

in ties. We saw Kirk working in the car and he came up afterwards

and said, " Boys, I have been putting on a brake." He said, " This

cannot fly away from us." He brought us back and showed us and

^ told us that was far ahead of the other. We did not need to be afraid
'^ of a train catching us.

Q. What rate was the freight train running towards you?

A. As I had been knocked down and did not have much view

when it passed, I cannot say, but it was running so fast, I would say

it was running pretty close to thirty miles. At the time it passed, as I

was really under the car I could not say, but it was running so fast I

could say it was pretty close to thirty miles.

Q. Did you hear any conversation between the engineer of the ap-

proaching train and Mr. Kirk after you were hurt ?

A. I did not. If they had I would not notice it, my pain was so

great.

Q. Was thei'e a telegraph operator at Cheney ?

A. Yes, sir.

132 Q- What was the habit of the section gang in going out, if any, as

to finding out about approaching train ? (Objected to by Mr. Mitchell

;

objection sustained.)

Q. How much had you earned before you were under the employ

of the Northern Pacific at any time ? (Objection ; overruled.)

A. Before I came West I earned $2 per day in the coal mines in

Scranton; I never worked for $1.60 until I worked on that section. I

worked for $2 to $2.50. $1,60 is the smallest I ever worked for.

Q. How old are you ?

A. Born in 1861.

Q. What was the condition of your health before your injury ?

A. I never ti'oubled a doctor or a hospital since I was a boy.

Q. Were you able to work every day ?

A. Yes, sir; the foreman can say that I worked every day

from the time that I hired until I was hurt—never lost a working day.
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133 Q. Have you been able to earn any money since the accident ?

A. No, sir ; not able to help myself without assistance.

Q. How did you get support ?

Answer as herembefore set forth (see pages 6 and 7 of this bill).

the station. When I went in the station, the agent said he had

something ; that there was some one to come along, but had nothing to

do for me. He told me that he would send a telegram to Sprague, to

Weymouth. Whether he did or not, I do not know. He would not

tell me the answer. He kept me there from 9 until 9:30, and I begged

him, as I was sick, to get some one to take me to the hospital.

Q. You afterwards went to the ho.spital ?

A. I begged him to do so, and some men took me, with the aid of

a policeman, and I have been there ever since. The Sisters thought

^'^^ the company would do something on account of what Hooton told me.

They applied to Weymouth and, I think, to the agent. Weymouth

was General Superintendent or something. He had charge of the train

hands—Superintendent, I believe—used to be Paymaster. They sent

word to Weymouth and Weymouth gave them no satisfaction, nor the

railroad company. Hooton told me when I was leaving, " I guess

I will be down in a few days to see about this thing ; very likely we

will be down there ;" but he never came, nor any other man.

Q. Are you unable to walk ?

A. Any man that sees my legs could see. I have never been able

to stand up, or move them. I cannot feel a match burning them.

A^r. Mitchell—I call the Court's attention to the fact that the cause

of action known as the second cause was stricken out.

135 '^^^^ Court : It is proper only as showing his condition and capacity

to earn mone}^ He cannot recover damages except for the injuries

received on the hand-car.

Q. State to the jury what part of your body is injured.

A. The doctors tell me that it is the spine. It is right up in the

small of my back. There is a large bone knocked out, and the spinal

cord is the cause of the paralysis which I have.

Q. Are you unable to know any of the ordinary calls of nature ?

A. No, sir, I have got no use at all. I have even now to use a

conveyance for that purpose.

Q. You can move yourself about with your hands ?

A. I can move my arms. I have no use of my legs.

Q. Are your arms stout ?

A. Yes, but the effects to my bowels, by being irregular, keep me

sick most of the time.
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136 Q- C'an you tell when your bowels move ?

A. No, sir.

Q. What effect has the injury upon your general health ?

A. It is affecting my health all the time, because I am half dead.

Q. Had Mr. Kirk, the foreman, power to hire and discharge men ?

(Objected to ; objection overruled ;« exception allowed.)

A. He had hired and let men out during the time I was there. He
told us he had orders from the company to do this.

Q. Did Kirk ever pay off any of the men ?

A. Well, he did not pay money, but he had the power to give a

time check.

Q. Did he direct what part of the road should be repaired ?

(Objected to, and objection sustained.)

Q. Under whose direction did you work ?

A . Under Mr. Kirk's.

Q. What did you do by his direction ?

A. Put in ties sometimes, sometimes helped raise the track, some-

times pulled weeds and shoveled cinders—anything he thought needful.

Q. Was there anybody else that directed besides Kirk?

A. No, sir ; he was the foreman.

Q. Who had the direction and control of the hand-car, saying

when it should run and where?

A. Kii'k had ; he ordered us to go ahead any time he liked.

Cboss-Examination.

137

13i

Q. Mr. Mitchell—When do you say you were first employed

there ?

A. I do not remember ; to the best of my memory it was the 13th

May, 1886.

Q. When did this accident occur?

A. The 28th August, as well as I remember.

Q. You had worked there all summer, without the loss of a day?

A. ' Without the loss of a working day. There was a quarter-day,

or something, but have no knowlekge of losing a whole day.

Q. You were perfectly familiar with the section? How long was

it?

A. When I was there to work, it went to the next station west

of Cheney, but they took some off, and I think it was nine miles at

the time I got hurt.

Q. Every day that you worked, you went out on the hand-car?

A. Yes, sir.
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Q. You were familiar with the hand- car, and appliances and

tools?

A. I had the privilege to all these things, but I never did any-

thing in regard to braking the car.

Q. You handled the lever?

A. Yes, sir; I pumped.

Q. You knew what grades there were there ?

A. No, sir; I did not take any notice of the grades. I did

know some places there were grades, but I cannot give an account

of the gradf s all over the section.

Q. You knew the cuts and curves, where they were ?

A. Yes, sir.

Q. You got so familiar with that section that you could tell

where a certain cut was located, and what they called it ?

A. I never knew the name of any cut.

Q. You knew what distance they were from Cheney, and what

distance from the other end ?

A. Did not. I knew cuts that would be on certain miles, on

the third and fourth mile, but the distance from Cheney I did not

know. Two miles from Cheney there was cuts, on the third mile

some a quarter and some a half-mile, but I did not know the exact

distance. On some miles there were a good many, but I do not

know the distance between.

Q. There were mile posts there ?

A. Yes, sir.

Q. Some bridges on that section ?

A. Yes, sir; ahead a good many miles.

Q. These bridges had boards on, giving the number of the

bridge ?

A. I never remember seeing it. I have no knowledge of it.

They were not very big bridges. There was one running over a

little creek. I never remember seeing boards giving the names of

them.

Q. You were familiar with this particular curve and crossing

that you were approaching ?

A. I knew the curve was ahead, but I knew nothing of the

train.

Q. You knew how far you were from the curve?

A. No, sir; my back was that way, and I did not see ahead of

me.

Q. You coald not tell from your experience and familiarity with

that section how near to that curve ?
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] 42 A. No, sir; at the time Kirk mentioned about the train, before

I turned around, I did not know what distance I was from the cut.

Q. How do you know there was a road crossing?

A. There was a road crossinj^ in or about the commencement of

the second or third mile; a plank crossing where a wagon road

crosses. *

Q. You know pretty well tlie depth of this cut?

A. I did not know that—no, sir.

Q. Did not know that curve as compared to the others?

A. I would guess the cut was, may be, fifteen or twenty feet

high. I do not know the exact measurements.

Q. You think as much as five feet?

A. Yes; more than that. Higher than any man could reach

with quite a good-sized pole to the top.

14o Q. Is there any cut within four miles west of Cheney that is as

deep as four feet ?

A. This cut is only two miles from Cheney, and it is about
twenty feet.

Q . Kirk had not been on that se-'tion as long as you had?
A. He had not been on that section, but on that road for years,

I heard.

Q. You do not know whether he had been over that section be-
fore he was employed ?

A. No, sir. I never worked in that part of the country before.

Q. Tell me some particulars of your railroad work.

A. I done rock work; I done right of way work—general right

of way work.

Q. That was clearing and grubbing ?

A. No, not grubbing; I chopped logs.

Q. What character of rock work?
A. Drilling.

Q. Where ?

A. On the Canadian Pacific.

Q. How long did you work in that capacity ?

A. From September, 1884, until over a year.

Q. What other work before you came to this section?

A. That is about all the railroad work I did do. I worked on a
railroad back East—I was younger then—worked about three years
East.

Q. What character of work?
A. Sometimes packing water and such like; drove teams.

Q. That was during the construction of the railroad?
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145 A. Yes, sir.

Q. In railroading on the Canadian Pacific you passed to and

from vour work on a hand-car ?

A. No, sir; I walked to the camp.

Q. In going out from Cheney you knew whether it was down or

up, didn't you, going west?

A. I could not tell exactly. I had nothing to do with the rails,

except fixing up. I never worked on a section of the kind, so I did

not know.

Q. You could not state whether it was up or down grade joii

were on ?

A. I could not exactly state. I would say, to the best of my
knowledge that we were on a down grade.

Q. This cut and curve yon were coming to was the first from

146 Cheney jroing west?

A. It was the first big curve; there were some little ones.

Q. You think that hand-car was running at a speed of about ten

miles an hour?

A. I know sometimes there was a man on the car that used to

say what time, and I know Kirk himself said to us some mornings,
" I am not much afraid of a train catching up to us, because it is my be-

lief we are running thirteen miles an hour." I believe we were

running ten. Kirk to!d us more than once that it was his belief we

were running thirteen.

Q. You had frequently run that fast?

A. We used to run fast every Monday morning. We tried to

get to the end in case there was any wok to do, and get back before

the passenger train could catch us.

14/ Q. AH this time, you were running these cars with this class of

brakes ?

A. No, sir; I never run on a car of that kind except that. The

one car is all I know about.

Q. You used that same car during all the time you were on that

section ?

A. Yes, sir.

Q. Did you use any other?

A. No, sir.

Q. You run at that rate of speed very frequently?

A. That was Kirk's opinion, that we were running 13 miles an

hour.

Q. You never made any objections or complaints about the rapid

rate of speed?
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A. No, sir; it was Kirk's orders, or it was his wishes to get

there as fast as we could get over the road, and have us to work.

He did not want us to put in time on the road.

Q. He never said anything to you about running it fast?

A. He told us more than once to get around and get that thing

on a little faster. So did Selt (?)
*

Q. You frequently run it fast when Kirk did not say anything

about it?

A. When we run it as fast as we could he did not say anything,

but if we did not, he would tell us to do it.

Q. You never objected to that, did you?
A. I could not, it was not. my business; if I objected I could

quit the job.

Q. You never objected to these appliances, nor the condition of

the car ?

A. No, sir; all I did was to do what I was told. I worked the

best I could. As far as the car was concerned, I did not claim to

have knowed anything, because it was my opini m when we put on
the brake that it was first-class, though I have bean told since that it

was not.

Q. How does it come that you are able to tell all about this

brake and how it was located and how put on?
A. I had been watching it every day. We were all standing on

the car and could not help seeing it.

Q. You had used that brake yourself ?

A. No, sir; I made no practice of using it.

Q. You did use it, didn't you ?

A. No, sir.

Q. I understood you to say Mr. Kirk seldom handled tlie brake

himself?

A. I do not remember that he ever did.

Q. That was just as liable to be handled by on" man as another?

A. Yes, whoever was standing there to do it. I did not reckon

myself fit to do it; it was always left to some other man.

Q . You thought yon had more experience in handling the lever

than ill handling the brake? Was there not some manner of regulat-

ing the speed ?

A. I do not know, except to wcrk hard or easy.

Q. Did you ever undertake to increase speed going up grade ?

A. Ye.-!, sir; work all I could to increase it.

Q. Going down grade, how ?

A. We used to work it all we could. There was some bridges
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151 low down, in a place where there was a grade; we could work her

fast to get up, and going down keep going as fast as it would.

Q. You never made any objection to going at a rapid rate through

cuts and around curves ?

A. Never made objection to anything, because my objection

would not be acknowledged.

Q. You do nut know anything about that unless you made ob-

jection ?

A. I c .uld not say; it was not my business to object. It was

my business to obey orders.

Q. You have no means of knowing what would have happened if

you had made objection or complaint?

A. I cannot tell anything about that; 1 never objected to any-

thing; I did what I could.

152 Q You had frequently gone out on the car, standing in this

same position that you were this morning, and with tools, appli-

ances and all sorts of iron and wooden matter also piled up on the

car?

A. Yes, sir; but never been in the same position that I was that

day. I never rode on the front end before. I was always st inding in the

center on the hind end; but this morning these four other men all

jumped on the hind end, so that I went on tlie front.

Q. You say that happened only once between May and August ?

A. I always had been on the tail end; yes, sir.

Q. You had never stood on that car handling the lever, with

your back in the direction in which the car was going?

A. Never going out before, but oi course sometimes, when run-

ning over the track, there used to come specials.

153 Q. You had to keep a look-out for these specials?

A. We did not know anything about specials.

Q. Nobody ever told you about specials ?

A. No, sir.

Q. Never got information from any one about specials except

when they happened to come on you ?

A. We got no information. If the foreman took care, that was

all.

Q. The foreman never told you about specials, did he ?

A. I believe he had, one morning a long time before that, and

took the car off the track until a train went by.

Q. You had met them when he did not tell you about them ?

A. I do not remember that we did ever meet specials.

Q. Did you not meet a special every day ?
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154 A. No, I think not; maybe once a week.

Q. Tliej would frequently come along when you were running
on the road ?

A. No, sir; we never met a special when on the track.

Q. How does it happen that ;^ou had to use the brake so?
A. That morning we went out, there was a horse on the track

and we had to bury this horse, and it took us a long time to bury
him; we had to run over the section, and when we were coming
back we were pretty near Cheney, and as it was becoming the pas-

senger train time, the time was short and she was coming behind us.

Q. Is it not a fact that the passenger train arrived at Cheney
shortly after you "arrived there ?

A. Yes, sir; shortly after.

Q. Is it not a fact that when you went out you were expecting
I'^'J the passenger train ?

A. We knew it was to come.

Q. You did not know exactly where you would meet it ?

A. No, sir; not exactly. It was not due at the time we left

Cheney; it was not for a long time after we left.

Q. You knew you would meet it?

A. No; we used to hurry to get over the section and back be-

fore it came.

Q. You could not tell whether you would meet it before you
got over or not ?

A. We could, by knowing the time of the train. Sometimes
the passenger did not come to town at the regular time.

Q. If it was late, you would not knuw anything about it?

j_ ,,
A. No, sir; we knew nothing about the time of trains; we had

the privilege of knowing the time of regular trains, but knew nothing

about accidents. They might not come until the next day.

Q. You had no means of knowing if a train had been delayed

after you left Cheney ?

A. Not while on the road, but we had an idea what time the

passenger train should come along.

Q. You were liable to have to get your car off the track at any

time for a train ?

A. We did not know of being liable, because we did not know
of any train except regular trains, and our going out in the morning
is ahead of the regular train; the first regular train was after 9

o'clock.

Q. You left Cheney at 8 :30 ?

A. I do not know; we delayed some time in Cheney.
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157 Q- What time usually?

A. At 7 o'clock we generally took out the car, but we used to do

some work around the station.

Q. How long were you delayed that morning?

A. I could not tell; I did not keep a time-piece for that.

Q. Was it that morning that Kirk fixed the brake ?

A. No, sir; it was before that.

Q. How long?

A. I could not say.
^

Q. About how long?

A. I would say he started some time after July 4th. It might

be a week or a couple of weeks before he put on the brake.

Q. If he put it on two weeks before, you were running wiih

that brake in that condition ?

158 A. From the time he put it on we were running with it in that

condition, but never had met with a train in that time until this one.

Q. Is it not a fact it is down grade from Cheney west ?

A. I could not tell.

Q. Is it not a fact that it is down grade at this cut ?

A. I think there was a little cut on the second mile, between

Cheney and the big cut; and I believe that it is a little one and a big

one there. I think it is down grade.

Q. Knowing you were going down grade and approaching a

curve and cut, you did not take auy measures to diminish the speed

of the car ?

A. We took measures as soon as Kirk gave us to know that a

train was comiug.

Q. You knew you were approaching a road crossiog?

A. Yes, sir.

Q. Did not undertake to diminish the speed at the road crossing ?

A. Yes, sir; we crossed another one, too, about the same dis-

tance out of Cheney.

Q . D d you know what point you were going to work at ?

A. No, sir; we never knew in the morning, or even in the middle

of the day, because we started from one place to another.

Q. You were liable to be moved over the track—any portion of

the track—at any time of the day ?

A. Yes, at any time Kirk thought fit.

Q. AVithout going into the station at Cheney ?

A. Wherever he liked to take us.

Q. You were seldom taken into the station; you had dinner

along with you ?

159
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A. Ye-, sir.

Q. Were you not liable to meet trains ?

A. We could not account for that; we had to go where he wanted

us.

Q. You knew you might have to take th it hand-car off the track

anywhere on that section to meet a train ?

A. If we did meet a train, we kuew it was our business to take

it off, but whether we would meet one or not we did not know.

Q. About what time did you say Kirk became section foreman?
A. He was from the 4th of July in Cheney, but he was sick and

the other foreman was gone, and Avhether the Company or Kirk him-

self paid the man out of his own pocket I do not know, but he got

another man to act as foreman for a week or so, until be was fit to

go to work.

Q. How long elapsed between the time the old foreman left and

this man Kirk came ?

A. Only a day, I think.

Q. You laid off work during that time?

A. No, sir.

Q. You went right along wdth your work ?

A. There was one man there that kept account of it. It was

almost no time before the other man came; Kirk was there too, but

he claimed to be sick.

Q. Whatever time you did work, you worked without a section

foreman ?

A. I do not remember; I think there was a half day or some-

thing he staid there until Kirk thought himself well.

Q. The men that were there at the time of your accident were

not there in May ?

A, There was one of them; there was two there, but one was
not out to work; the day I not hurt there was only one man there

that was there before May.

Q. How many men on the car ?

A. Five; Kirk, Parsons, Carroll, myself and another man.

Q. You did not need all these men to run the car?

A. It needed them all. They all could work at it, but of course

when we did not have the men, what were there had to do it.

Q. One man at the brake and two at the lever could work that

car?

A. Not as fast as four or five.

Q. You were about the oldest man on that section in service ?

A. With the exception of one.
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163 Q' ^'^'"^t was that one doinij; ?

A. "Working with us on the lever.

Q . You had jumped off that car before frequently ?

A. I never had occasion to jump off in a hurry like that.

Q. While the car was running?

A. Well, we did at the time of the mishap to the other brake,

but I was on the tail end then, so that the Ccxr ran away. That was

near enough, but not like this time.

Q. You turned around to look at the train before you jumped?

A. I did not turn aronnd, but I turned my head; I did not

turn my feet.

Q. Y''ou were still handling the lever?

A. At the time I turned around I was trying to stop it, because

it was just then he hollered and I held on, but when I saw it was so

164 near I let go the lever and turned square around and made the best

I could to jump to the south side.

Q. Did you have to turn square around to jump off" the side?

A. Yes, sir; I could not jump off' backwards. These tools and

big jack were piled up on the side. I was not standing on the out-

side, but in the centre.

Q. Did you look to the other side before leaping ?

A. No, I don't believe I said I looked to the north side; I

looked towards the coming cf the train.

Q. Before you jumped, which way did you look ?

A. To the south, where I jumped.

Q. Did you look to the side of the car instead of to the engine ?

A. I was standing in the centre and could not very well g t over

- p^ the tools.
^^ Q. Did you look either side of the car to s ;e if you could jump ?

A. I did not look at all; the train was upon me.

Q. Make any effort or attempt ?

A. I did not have a second's notice to make an attempt any-

where; I made one attempt and that was a short one.

Q. Now, this train, running at thirty miles an hour and only 109

feet Irom you, did not get to the place where your car was when you

jumped, until after the car had been taken off, und you had been

removed from the car ?

A. The train, at the t ine I looked around, I considered to be 100

feet or less, and when I jumped to the south side, the car hit me on

the leg and knocked me in front; it might have run my length and

doubled and rolled me up.
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Q. Before you were taken out from under the car, there was a

question asked whether you were hurt or not.

A. At the time they were running around with the end of the

car to pull it off, one of the men said, "Ar.-, you hurt?
"

Q. Didn't he ask you before Kiik said to pull it off?

A. Kirk said there was not tnne. Get the car off before the

train runs over him. They reversed it with me under, and by
reversing it my pants and leg got released and I fell out.

Q. Then you think the train did not make this 100 feet while

you were engaged in this work ?

A. I could not tell, but at the time they pnlled the car off the

track with me under it, tlie train just run by my head. It was about

all they could do to get me off.

Q. The engineer did not slow down the train ?

A. I could not say; I was under the car. He could not have

slowed down, because he run away ahead. They took me a long

ways to meet the train. He could not have slowed down until he

ran past me.

Q. Were the fires burning right opposite ?

A. They were burning west of us.

Q. Right close to the track ?

A. Some of them had been in the track burning out culverts;

some of the men sat up many nights, or some nights, and some
parts of the days working to put the fires out, packing water, etc.

Even wheat and fences burned down.

Q. Were they burning at this time ?

A. Yes, sir; I do not know what they were all; but there was
fire there.

Q. How long elapsed from the time Kirk gave you notice until

you jumped ?

A. I could not tell yoii; I did n )t know what this information

was, but I often thought afterwards that it was by his running this third

mile that that is what made him afraid. That is my opinion. He
said, "I am afraid we are running too fast; they told me at the

station that the train men saw a section coming after them," and he

told us that they told him that this train was running at extra speed.

(Question repeated.)

A. The time, as near as I could, I actually cannot fix the time,

because the thing was in so much hurry; it was a short time.

Q. As much as two minutes?

A. I would not think it could be two minutes.
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Q. From the time Mr. Kirk notified you until you got off the

car?

A. I would not think it could be.

Q. More than one minute?

A. 1 do not think it could be.

Q. If this train was 1,500 feet distant at the time Mr. Kirk noti-

fied you, and running 30 miles an hour, you mean to say it was only

100 feet from you when you looked around?

A. He told us he was afraid it was running too fast. ^Ve tried

to stop it some little time, when he hollered, " Here she is on to us,

boys; put on that brake and try to get off the track." Then I tried

my bt^st for some little time, aud so did the rest, to stop, but there

Avas no sign of coming to a stop; he] spoke so fast that I looked to

see how near it was.

Q. Mr. Kirk then notified you you were running too fast

before he notified you the train was in sight?

A. He notified us just in about time enough to notify us.

Q. You were not making any effort to stop?

A. Yes, sir; the best we could?

Q. AVhat time elapsed in making efforts?

A. I cannot tell you.

Q. The men who worked on the section had work to do about

the station in the morning before going out to work on the road, and

in the evening after coming in?

A. If Kirk ordered to do it we did.

Q. When you went out in the morning you brought this hand-

car out of the car-house, didn' t you?

A. Yes, sir.

Q. You brought it out on a wooden tramway?

A. I did not see any tramway.

Q. How did you get it on the track?

A. There was a beard affair, like a railroad crossing; I believe

there were rails inside the car-house, but not out.

Q. How did you get it on the track?

A. Pulled it along or carried it.

Q. When you got it out, you lifted it on the track?

A. We would pull it on, one end at a time, or carry it on.

Q. On the section the same way?

A. Yes, sir; except that if there was six or seven men we could

lift it up.

Q. You were accustomed to doing that every morning and

evening?
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72 A. Yes, sir.

Q. Now, between the time that Kirk had fixed it, two weeks
before this occurreac?, and the time of this accident, yoa have been
helping to put this car off and on?

A. Yes, sir; at everything that was my business— everything
that I was required to help at. •

Q. You also helped at putting the sledges and pieces of iron

and wood on the car, and the totals?

A. Yes, sir.

Q. The condition of the brake that morning y^as the s me as it

had been?

A. Yes, sir; as far as I knew.

Q. You had worked it safely during these weeks?

^^ A.I have told you I never worked it.

^^ Q . You worked the car safely and vrithout trouble ?

A. I worked the car but we never h;id a chance of anything of

this kind in meeting- a train.

Q. Did not Mr. Weymouth, Superintendent of Sprague, pay you
your checks ?

A. Well, sir, I would not know the man, but I have been told

that Mr. Weymouth was the man that paid us.

Q. The Superintendent paid you?
A. I do not know him. The man that paid us they told me he

was superintendent.

Q. It was not Mr. Kirk ?

A. No, sir.

Q. Y^'ou liad on that section just the same work as the other men,

^1 in relation both to the road and track?

A. Y'"es, sir—whatever I would be set at.

Q. You helped repair this car?

A. No, sir.

Q. You never heard the Roadmaster direct the section foreman

anything about the sufficiency of that car?

A. No, sir; never heard Kirk and the Roadmaster talk; I seen

them standing together, but did not know what they were saying, ex-

cept when Kirk would tell us.

Q. How do you know that this block was just two inches ?

A. I did not say it was two inches—as near as I can guess it was.

Q. Did you ever examine it?

A. No, sir; never had any occasion to measure it.

Q. How did you know the wheel was three inches ?

A. I did not say so; I said it was, to the best of my knowledge.
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175 Q- You saw the other cais on this section ?

A. There was no cars on this section but this one.

Q. Had you been over other portions of the road during the time

jou were employed ?

A. No, sir.

Q. Rem ined right there all the time?

A. Yes, sir.

Q. You say you earned less in the work on this road by 40 cents

than you earned in Pennsylvania in the mines ?

A. I say I never worked as low as $1.60 until then.

Q. Always got better wages in the East than on the Coast?

A. No, I got $2 in the East, and on the Coast I worked for $2.50

and $2.25 at the smallest; that was on the Canadian Pacific.

Q. Do you mean to say you only got $1.60 on the section ?

1 ' 6 A. That is all I have any knowledge of.

Q. You worked there for $1.60 on the section for a whole sum-

mer from May to August, when you had been getting $2.50 on the

Coast?

A. I had got this before I went to work there, but I have never

worked any since.

Q. The section foreman never paid you?

A. No, sir.

Q. That is all.

(Redirect examination waived.)

V. 31. Massey, called by plaintiff, testified as follows:

—

Q. State your employment in August, 1886.

A. Roadmaster for the Northern Pacific.

- >_H. Q. Do you recollect the accident to this man?

A. Yes, sir.

Q. Were you acquainted with the plaintifi', Hugh Charless ?

A. I was not.

Q. Did yon know him by sight?

A. No, sir.

Q. Did you see him.

A. I saw them about him on the train.

Q. Were you there ?

A. Yes, sir.

Q. Where were you?
A. I was on the passenger going out of Sprague ?

Q. Are you acquainted with William Kirk?

A. Yes, sir.

Q. What was his occupation ?
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1 78 A. Section foreman on the Northern Pacific.

Q. What were the duties of Kirk as section foreman ?

A. There were several; to keep the track in passible condition

for trains; to see that trains were not delayed by negligence on his

part.

Q

.

How many men under hidi ?

A. I do not remember at that time—possibly four, five or six.

Some months the number was cut down, and again some put on,

according to the work.

Q. Was it your business to see to the appliances, cars, spikes

t nd appurtenances which they used at that time ?

. A. Yes, it was my business to see that they had the necessary

tools to work with.

Q. Was this car furnished under your administration ?

J ' -^ A. I do not remember whether it was, or before I went there.

Q. Did you ever see them on the road with this hand-car?

A. Certainly.

Q. Did Kirk speak to you at any time about the hand-car?

A. I do not remember of it.

Q. He may have ?

A. Possibly might have.

Q. Did you furnish him the hand-car?

A. I do not remember it—I might have.

Q. Do you remember his telling you about any defect?

A. No, sir.

Q. Anything about the brake or wheel ?

A. No, sir.

„^ Q. He may have asked you about them ?

A. Possible might have.

Q. Who was Superintendent of the division ?

A. P. P. Weymouth.

Q. Was there a telegraph operator at Cheney ?

A. I think so.

Q. What is the duty of the telegraph operator ?

(Objection taken and sustained. Exception allowed.)

Q. You say you had seen this hand-car ?

A. I had seen the car on that section. There was only one.

Q. Then you s .w that hand-car?

A. Certainly.

Q. How long were you roadmaster ?

A. About two or three years.
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181 Cross-Examination.

Q. Mr. Mitchell—What kind of a hand-car was it?

A. The ordinary style; same as we used at that time.

Q. Did it differ in any way from others on the load?

A. Not to my knowledge.

Q. How was the brake arranged on that class of hand-car ?

A. I could not tell, only that I think it was arranged a great deal

as the others. The present brake on a hand-car comes from the

shops the same as this, with a foot rest to put the foot on. Lots

take them off and put a lever in, to get a heavier purchase to make

a more rapid stop. Whether they had it or not I do not know.

Q. You say the brake at the end is sometimes removed, and the

other substituted for what ?

A. For more rapid stop; heavier purchase on the wheels—four

^" foot lever instead of one foot.

Q. What is the comparative advantage of the one on the side

with a bar and and one with a foot ?

A. I do not know except the more rapid stopping.

Q. Whore they had the brake on the side, how did they arrange

about the handle ?

A. The handle of the brake stood upright, and a man stood be-

tween that upright part of the car and the brake; same as the

reverse lever of an engine.

Q. What was usually used on those cars in the way of a handle?

A. Generally they took a 2x4 and whittled it down with a plane;

the bottom part was 2x4 or 2x3.

Q. What amount of experience did it take to handle the brake ?

-.oo A. Anybody could handle it; it was not run by steam—it was

purely muscle.

Q. You never knew of the car being out of order ?

A. Not that I remember now.

Q. If any reports were made to you, would you have remem-

bered it ?

A. It is hard to say as to that. I probably would. There were

reports from other sections. Lots of them did it so that they could

send their cars in so that they would not have to run the car over

their section. I examined them first; I do not remember examining

this one.

Q. Did you ever give directions as to what kind of brake to use

there ?

A. No, sir.
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1 84 Q. Was this car any different as to the brake they used at the

time of the accident than it had been, so far as you know?
A. No, sir.

Q. Where were these sticks obtained which they used for

brakes ?

A. I do not know.

Q. State whether" or not the stakes as brakes were more fre-

quently used than the foot brake.

A. Well, only on curvy sections.

Q. How about this section ?

A. It is not very curvy; the west end is bad, but the end next

Cheney has only one curve— about a -l-degree curve. Anybody
traveling over the road knows it is not curvy.

Q. What are the cuts out of Cheney ?

185 A. Light.

Q. Where was the heaviest cut?

(Objection taken and sustained. Exception allowed.)

Q. You had been over that section frequently during the time

between May and August, 1886 ?

A. Yes, sir.

Q. When the section men went over the section, what was the

practice about any one particular man doing any particular part of

the work?

(Objection taken and overruled.)

A. Not outside of the section foreman. He had no particular

work but to take charge of the men. No man had any particular

w^ork designated.

1 op Q. Was any one designed to handle the brake ?

A. Not to my knowledge or by my orders; they all did practi-

cally the same work — supposed to; there was no distinction—
should not have been, that I know of.

Q. They were liable to j)ass with their car over any portion of

the section during any portion of the day ?

A. Yes, sir.

(Objection taken and overruled. Exception allowed.)

Q. Trains were moving over that section at all times of the day?

A. Yes, sir; any time that they set for it; and they had special

trains right along.

Q. At all seasons of the year?

A. Yes, sir; called extras— supposed to be extras.

Q. This was the only hand-car you had on that section ?

A. Yes, sir.



63

187 Q. What would you say of that hand-car as in comparison with

hand-cars in use generally along the road — as to character and

style ?

A. That I cannot very well say, because I do not remember just

what condition the hand-car was in, but if it had been in very bad

condition it would have been in the shops.

Q. It never had gone to the shops?

A. Possibly it had— possible not.

Q. How far did the roadmaster's division extend?

A. From Sprague to Heron, Montana.

Q. How did it compare with other grades on that division?

(Objection taken and sustained.)

Q. In what condition, as to being good or otherwise, was this

car when you saw it?

1"^ A. If the car had been bad, I would have known it; if not bad,

I did n t inquire into it. If the car had been out of order I should

have known it. I did not know that it was.

Q. What was the condition of the appliances in regard to the

car when you furnished it for that section?

A. It was good.

Q. How was it after being provided with all appliances neces-

sary for operation ?

A. All right.

Q. How as to the condition of these appliances ?

A. They were all on it when I shipped it, to the best of my
knowledge. It was there when last I knew, but it is a hard ques-

tion to answer just as to the condition of the car, because I did not

1 nq know it thoroughly. I can state that if in bad shape I would have

known it and had it repaired; it might have gone out that morning

and got damaged and I would not have known it.

Q. How often were you along there?

A.. Every two or three days— probably every day — not longer

than three days.

Q. Never received any complaint about the condition of the

car ?

A. Not to my knowledge.

Q. Do you remember stating to Mr. Kirk, after inspection of

the car and after a conversation with him at Cheney that now the

car was all right and now there would be no trouble about it ?

(Objection taken and sustained.)
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100 Re-Direct Examination.

Q. The brakes that are put on in the shops, made of iron, con-

trived so as to press against the wheel with the foot— how are they

constructed, and how applied or attached to the car?

A. Some with iron and some with rubber appliances for pressure

against the wheel. When they come from the shops tliey are iron

or rubber; also when they come into the shops with this rubber,

like this (indicating) and it comes out the same way, unless broken
off entirely.

Q. Might they not put these brakes on both sides ?

A. Certainly: they are always—but handled with one brake.

Q. They are on both wheels, on each side ?

A. Sometimes; on the new style they are on both wheels.

Q. Were those brakes in use at that time ?

191 A. No, sir.

Q. You knew they had these brakes at that time ?

A. Yes, on a different patent.

Q. Mr. Mitchell—You did not have any of those cars of the

other patent ?

A. Might have had one or two—don't think we had; we got

them later or about that time; if we did we had one or two; w^e used

them on the east end, where there were heavier grades or more
snow.

Q. Whose preference was it as to putting this stick or stake in ?

A. The section men—any man that worked on a section was al-

ways in favor of it because it was an improvement on a curve or

heavy grade and where trains w'ere going fast.

Q. Judge Prather—How lone had these new iron wheel brakes
^

'- ~ been used on the east end ?

A. I could not say; I do not remember.

Q. They had been used ?

A. I think one or two cars at Missoula in the bridge department.

Q. With these appliances they could stop a car quicker ?

A. Not any quicker than they could with a hand brake. This

lever was attached at the bottom of the hand-car; it did not press

on the side of the Avheel, but pressed on the portion of the wheel

that turns on the rail, and when you press it comes against the

wheel right in front, about half way between the top of the rail and

the top of the wheel.

Q. If the bar was fixed on the side of the car it would not give

as great purchase as if attached on the side and pressed this way ?

A. It would have been in the way of handling the car; the
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193 handles of the car stick over, and a man bending over the handles

would strike him—consequently they could not use it that way.

Q. If it had been attached that way, it would not have been at-

tached as you suppose it was attached ?

A. No, sir.

Q. Are you employed by the Eailroad Company ?

A. No, sir.

Q. Have you any contract with the Northern Pacific ?

A. Not yet; I have got some on hand.

Q. How long since you have been in the employ of the Com-

pany ?

A. Since last fall. Was not employed by them except indirectly.

Q. How long since you were Roadmaster ?

A. About three years.

Joe Carroll, called for plaintiff.

Q. State your name.

A. Joe Carroll.

Q. Where do you live ?

A. Twelve miles north of Sprague.

Q. Howglong have you lived there ?

A. Seven years.

Q. Where were you in August, 1886 ?

A. I was at Cheney.

Q. What were you engaged in at that time ?

A. I was working on the section.

Q. What section ?

A. West end of section west from Cheney.

195 Q. On what road?

A. Northern Pacific.

Q. Who was foreman?

A. Mr. W. C. Kirk.

Q. Were you in his gang?

A. Yes, sir.

Q. Employed by him?

A. Yes, sir.

Q. Under him?

A. Yes, sir.

Q. Wlio was Eoadmaster ?

A. Mr. Massey.

Q. Are you acquainted with the plaintiff, Hugh Charless ?

A. I seen him; I never saw him until he commenced on the sec-

tion. I worked on the same section.
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Q. At the same time?

A. Yes.

Q. Were you there at the time of this accident?

A. Yes, sir.

Q. When you started out on the section from Cheney did you

know where to meet any trains ?

A. Not that I know of.

Q. Did Kirk or the telegraph operator or any one tell you you

would meet a train on the way, or probably would ?

(Objection taken; overruled; exception allowed.)

A. Not that I know of,

Q. If they had informed you would you have known it?

A. I think so.

Q. Did you meet any trains?

A. There was a train on the track at the station as we went out.

Q. You did not meet that, did you?
A. Mo, it was in before we started.

Q. Was there any other train on the section after you started

out?

A. There was a train coming against us after we got out two

miles.

Q. When was the first knowledge that you had of the approach

of this train ?

A. I believe it was smoky that day. We had been looking out

for a train but could not see far, and then some one said, "There
is a train coming; " then I tried to hold on to the handles as much
as I could, and somebody put the brake on, and Charless, who had

been holding back on the handle to stop the car, then turned and

looked at the train, and then turned and got off and fell.

Q. How did he get off?

A. I seen him turn and step off; he fell.

Q. Did he fall off the car or after he got off?

A. He fell after he got off.

Q. Where?
A. Between the rails; he raised up his leg to keep the car from

running over him.

Q. Did he?

A. No, sir; it ran on top of him and then it stopped; then we

raised the car on one end and tried to take him out; he was fast in

the cog wheels. Do not know whether right or left leg, and we

could not get him out, and so Mr. Kirk said to take hold and take
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] 99 ^l^e car off and him together; so we turned it around and we pushed

the car from the track down the dump.

Q. Was the train coming all the time towards you '?

A. Yes, sir.

Q. Did it stop or slacken speed?

A. I could not tell; the train was close to. us and I did not have

time to notice it; I was afraid the train would run into it and so I

done the best I could.

Q. Did the train give any whistle or alarm ?

A. Not until it was pretty close to us, and then they whistled a

short whistle, the same as they whistle when there is cattle on the

track.

Q. Did they whistle before they went into the cut ?

A. No, sir.

200 Q. How deep is that cut ?

A. About the height of a car—maybe a little lower.

Q. How far from the place where the accident occurred did the

train go ?

A. I seen the engine first coming right in the cut, and where we

got the car off from where I seen the engine first, and we tried to

stop the car, it is between four and five telegraph poles from where

we seen the engine to where we throwed the car off.

Q. How far by the hand-car, did the engine go before the train

stopped ?

A. The train passed us.

Q. How far did the caboose go before it stopped ?

A. Probably about sixty feet past us.

Q. How far from where you first saw the train did the accident

201 occur?

A. It might have been seven or eight telegraph poles.

Q. When you first saw the train ?

A. It might have been a little further than that, but it could not

be much.

Q. How far did the 'train have to go from where you first saw it

to where the hand-car stopped ?

A. It was between four and five telegraph poles.

Q. When did you see the cut last?

A. Yesterday morning.

Q. Did you go by there ?

A. Yes, sir.

Q. Who was on that hand-car besides yourself and Mr. Char-

less?
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202 A. There was I and Kirk and two men besides us; they had
been working there quite a while, but I forget their names.

Q. In what condition was the brake on that hand-car ?

A. I believe it was a 2 x 4, about so high (indicating). It was
put on one side by a bolt or heavy spike.

Q. How attached to the car ? *

A. It was fastened; I believe Mr. Kirk bored a hole through it.

Q. Mr. Kirk fixed it?

A. Yes, he fixed the brake that was on at the time of the acci-

dent.

Q. Did you see him fix that brake ?

A. Yes.

Q. Did Mr. Kirk ever ask the Koadmaster for a new car?

A. I was not there when he asked him.

20?) Q. Have you any knowledge that the foreman asked for another
car or this one to be repaired?

A. He said he did.

Q. Who?
A. Mr. Kirk.

Q. Did he say what was told him ?

A. I do not know.

Q. Did you attend to the brake any?
A, Sometimes I did— not very often.

Q. Tell the jury the condition of that car otherwise than as to

this brake. What sort of wheel — whether they were mates — as

to the cog wheels, etc.

A. The cog wheels sometimes in heavy pumping slipped.

Q. Would the cog wheels slip any time when you attempted to
'-'"4 stop the car ?

A. They used sometimes, when there was heavy pumping.

Q. How many wheels had the car?

A. Four.

Q. Were the wheels all alike ?

A. No, sir.

Q. State what diifference.

A. Two were alike, and the other two did not belong to the

same car.

Q. It was a patched-up car, wasn't it?

A. Yes, sir.

Q. What date was this when the accident happened ?

A. I believe it was the 28th of August, 1886.

Q. State to the jury how you know it was on that date.
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A. I know that Mr. Kirk sent in time generally aboat two davs

abecid, and then the men did not get out that day, so I remember;

we had been talking about it.

Q. Can you swear positively that Mr. Charless jumped away

from that car?

(Objected to.)

Q. State how Mr. Charless got^off that car.

A. He was pumping, standing with his back to the train; he

was pumping, and when somebody said there was a train coming I

saw he held back; then he looked over to us, then I saw him turn

half a little to one side; then he got off and fell.

Q. You say he get off and then fell. Did he make any ^ffort to

get off the car ?

(Objection taken. Overruled.)

Q. Did Mr. Charless make a motion himself to get off the car?

(Objection taken. Overruled. Exception allowed.)

A. Well, that is all I can say; I saw him hold back; then he

turned around and looked towards the train, and then he got off

and fell; then he put his foot towards the car to keep the car from

rlmning over him.

Q. How long had you been working on the section ?

A. I commenced about the 15th of April and 1 worked until

September.

Q. Had you used a hand-car before that time?

A. Yes, sir.

Q. Was it a hand-car like this one?

A. Yes, something like that.

Q. Were the brakes like it?

(Objection taken and sustained.)

Q. Was that a sufficient brake ?

(Objection taken. Overruled. Exception allowed.)

A. It was just as 1 tell you; it was made out of a 2x4, about

so long, put on one side of the car.

Q. I mean, by sufficient, was it a good brake? Would it stop

the car ?

A. No, sir, it was not a good brake.

Q. If it had been a good brake, would it have stopped the car?

(Objection taken. Overruled. Exception allowed.)

Q. If it had been a good brake, could the hand-car have been

stopped in time to get Mr. Charless off?

(Objection taken. Overruled. Exception allowed.)
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208 A. If it had been a gooil brake, 1 believe it could have been
stopped.

Q. How soon after jou got the hand-car off, did the train pass
bj?

A.. It just passed by just after we got hira off; there was no
time to spare.

CrOSS-ExAMINATION

.

Q. This brake was a 2x4?
A. Something like that.

Q. When you used brakes you always used 2x4's, didn't you ?

A. It was the only car I know where we had such a brake.

Q. That was the only car on the section?

A. Yes.

Q. That is the same size of brake used by section men, isn't it,

on those cars?

A. Well, they used it, of course; there was no other brake on
it; they had to use it,

Q. You could have used the car without the 2x4?
A. I suppose we could have stopped it.

Q. You could have used it with the brake that was on before

that 2x4 ?

A. We could have used it, yes.

Q. The men were liable to get off anywhere and pick up a 2x4
for a brake, were they not ?

A. They would have had to put something to make it hold.

Q. Were they not liable to get any kind of stick ?

A. They used it all the time after Mr. Kirk had fixed the brake;

it was the same one all the time.

Q. He fixed the brake two weeks before this accident, didn't he ?

A. I believe it was a little sooner than that.

Q. How long have you been using that brake?

A. I think he put it on right away after he came there, inside of

two weeks.

Q. He came there in July, didn't he ?

A. He came the 4th of July.

Q. You had been running that brake about a month, hadn't you ?

A. A little over that.

Q. You had been running with that car in that condition at the

time of the accident for more than two weeks, hadn't you ?

A. We had some trouble with it.

Q. Your trouble was before this accident quite a while ?

A. I do not know how long before. She was out of shape.

210
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211 Q. How many weeks?

A. Probably three or four.

Q. Now, was it possible to use in that car a brake larger than

one 2x4? Could you handle it conveniently ?

A. I do not know.

Q. Would not that be the regulation size for that kind of brake?

A. Mr. Kirk made it as handy as he could; it was about so long

(indicating.)

Q. Could you conveniently get your hands around and handle a

break if heavier than 2x4 ?

A. You could not get your hands around it.

Q. How large around was it ?

A. Maybe it was a little thicker than my hand on the end where

we held it in our hands; then it increased in width and size from

212 that down; from there on it was thicker.

Q. You were looking out for a train, were you?

A. Yes, we were looking that way, like we always did.

Q. You always were looking for a train when out with the hand-

car?

A. Yes.

Q. Charless and the others handled the brake at times as well

as yourself, didn't they?

A. I do not know that Charless handled it often; there was a

man there; we always had our places, we generally stood in one

place all the time

Q. You did not always handle the brake, did you?

A. If the same man was not there, then some one else had to

handle it.

-^ '^ Q. Who handled it on that occasion?

A. I do not know; I was standing right ahead of the brake with

my back towards the brake, so that I do not know who handled it.

Q. The brake was in the middle of the car, between the wheels?

A. Yes.

Q. It worked the rubber block on both wheels with that one

lever, didn't it ?

A. No, just one wheel, and that wheel loose.

Q. How long had you been running with a loose wheel?

A. The wheel was broke and Mr. Kirk said he sent for another

and could not get one; so he found one, but could not get it on and

so got a blacksmith to fit it.

Q. Is it not a fact that you had been running with the car that

wav for several weeks ?



i214 A. Yes.

Q. You and Charless knew all about it, didn't you, during the

two weeks.

(Objection taken. Overruled. Exception allowed).

A. Yes.

Q. You were around there after the accident happened to Mr.
Charless quite a little while, figuring how to get that hand-car off

the track, weren't you ? You lifted up one end as I understand
you, and found you could not get it off, and took it up and
then sloughed (?) it arouud and in that way pulled it around with

Charless ? You tried two or three times ?

A, We lifted up the car and tried to get him out. He was fast-

ened and we could not; so Kirk told us to take the car off, so we
lifted up one end. I was standing behind—had been pushing; then

^-•^ we pushed the car over the rail, and that is the way we ran it down
the dump.

Q. You first tried it one way and then another ?

A. We tried to take Charless out from under the car first. Then
we could not; he was fastened; so we lifted up one end—could not

lilt it altogether, then we turned around one end of the car and then

ran it down the dump.

Q. Before you got it off you went to the other end ?

A. No, sir; the other end had to turn the same as the other.

We picked up one end of the car and turned it around and then

lifted up a little behind so that she could run over the rails.

Q. Before you started to do this, you asked Charless if he was

hurt?

A. I have no doubt we asked him.

Q. Did you ask him before you started to work on the car ?

A. He laid there and could not get up; we had to carry him into

the caboose.

Q. All this time that you were talking to him and lifting the car

this train was coming right along, wasn't it ?

A. The train was going after we were there about a mile and a

half, close to two miles.

Q. How far apart are telegraph poles ?

A. I cannot tell.

Q. Why do you measure distance by telegraph poles?

A. I cannot tell anybody; I just count telegraph poles and that

is all.

Q. Did you count or estimate them ?

A. I do not know how far apart they are.

216
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217 Q- How fur would you judge the distance to be when you say

seven or eight telegraph poles ?

A. I would let some one else say who knows.

Q. Then you judge from what somebody else told you and not

from what you know of the matter ?

A. I have never measured it.

Q. How did you determine that that train was seven or eight

telegraph poles from you ?

A. I know where we seen the train, what place we were when

we seen the engine coming, from there to the place where we threw

the oar off—that is, between four and five telegraph poles.

Q. It was seven or eight when you first sighted her, and, as you

say Mr. Charless commenced diminishing the speed of the hand-

car ?

218 A. I do not understand.

Q. How far was the train from your hand-car when you first saw

the train, in feet or yards ?

A. I cannot tell how far apart they were.

Q. How long were you on that section ?

A. From April until September.

Q. You knew distances on that section, didn't you ?

A. Yes, I knew as far as our section was, how far it went.

Q. In doing work, weren't you accustomed to making measure-

ments ?

A. I did not— the boss did.

Q. You say the curve was two miles from Cheney; how do you

know?
A. There is a signboard up one mile from Cheney; I think it is

^ about three-quarters of a mile from there to that place.

Q. How far from that place of the accident to the point where

you first saw the train ?

(No answer.)

Q. You say you know the depth of that cut, and that it is as

deep as the height of a car; how did you make that estimate ?

A. It is something like that; it is either higher or lower.

Q. If lower, how much?
A. It cannot be much, I do not think.

Q. Will you swear that it is over four feet ?

A. Yes.

Q. How much over?

A. I cannot swear how high; I never measured it.

Q, That is not much of a curve ?
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A. It is a long curve.

Q. Yoa can see aroaad it pretty well, can't you ?

A. Yes, but that day we could not see.

Q. How could you see seven or eight telegraph poles ?

A. We could see that far away, smoky as it was; could not see

much further. •

Q. You were particularly on the outlook for a train because it

was smoky, weren't you ?

A. We always were looking out.

Q. Now, in addition to the smoke from these fires, there was a

little mist or fog, was there not?

A. I guess it was smoke.

Q. Do not think there was any mist or fog ?

A. No.

Q. You never heard anybody talk with the section foreman
about this car? You never heard the Eoadmaster talk with him
about it, did you ?

A. No, sir.

Q. Now, what you know about Mr. Kirk saying he would fix the

car, and had sent for wheels, was what Mr. Charless told you, wasn't

it?

A. Charless did not tell me anything; he said he would get an-

other car because we had to go on three wheels.

Q. Then you do not know anything about Mr. Kirk saying any-

thing of that kind about getting a new wheel ?

A. He was trying to get a new car; he had to get a car or wheel

to go to work again.

Q. You did not know whether it was a car or wheel he was go-

ing to send for, did you ? What you claim to have heard about the

wheels and car, was it before or after the accident ?

A. Before the accident.

Q. You do not know whether it was concerning the cars or

wheels, do you ?

A. He said he was going to get a wheel or car to get out on

again.

Q. You never heard Charless ask for a new wheel or car, did

you?
A. No.

Q. Mr. Kirk did not tell this to you ?

A, He told it to whoever heard it.

Q. You heard the boys talking about it, didn't you ?
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223 A, There was a good deal of talking about it all the time, about

the new car.

Q. Talking of a new kind of car, weren't they? Different style

of car?

A. I do not know what kind of a car we were expecting.

Q, Are telegraph poles any more than sixty feet apart?

A. I do not know how far apart.

Q. Are they more than ten feet apart ?

A. Yes, more than ten feet.

Q. More than twenty ?
•

A. They look as though they were more.

Q. Are they less than fifteen ?

A. No, I do not think so.

Q. Are they more than twenty-five ?

224 A. I think they were.

Re-direct Examination.

Q. Did you know that the regular passenger train was due at

that time ?

A. It was not quite time for the passenger yet. We had been

looking out for a traia anyway.

Q. How long did it take you to get off the car when you com-

menced, after it had stopped ?

A. It did not take a long time; we did not have much time; we

had to hurry as quick as we could; we picked up the car and tried

to get him out; as soon as we got the car off then the train passed

us.

M. G. Martindale, called for plaintiff:

225 Q. State your name and business.

A. M. G. Martindale, Spokane Falls, General Agent Connecticut

Life £nsurance Company.

Q. How long engaged in that business ?

A. A little over a year.

Q. Have you a table showing the expectancy of life ?

A. I have.

Q. What is that table ?

A. The American Experience Table of Mortality, as used by in-

surance companies.

Q. Is it recognized as standard ?

A. It is, by all American companies.

Q. Turn to that table and from that state what expectancy of

life a person of good health, aged twenty-five ?

A. 38.81 years.
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(Table introduced as evidence, marked "Exhibit A.")

IF. Lockhart, called for plaintiff:

Q. State your name.

A. Wilson Lockhart.

Q. What is your occupation ?

A, Physician and surgeon.

Q. How long practicing?

A. Thirty years.

Q. Both in surgery and medicine ?

A. Yes, sir.

Q. Are you acquainted with the plaintiff?

A. I am.

Q. Have you ever examined his condition?

A. Yes, sir.

Q. State to the jury his injuries, where he is injured, how, and
as to its permanency.

A, He had an injury to the spine; I have not seen him profes-

sionally for two or three years. I examined him at the hospital two

or three years ago; he had an injury to the spine that I regarded

as incurable.

Q. Did you examine him as to the condition of his nervous

system ?

A. I examined him more or less casually, enough to make up an

opinion as to the nature of his trouble.

Q. State what that was ?

He had paralysis from the injury that he received.

State what part was paralyzed ?

The lower extremities.

Had he any use of the limbs ?

Not then; no, sir; or very little.

State what injury he had to his bowels, if any—as to his

back—power to notice calls of nature—his bladder ?

A. I do not remember particulars about that, but I know that in

such cases generally the bladder is weak and the patient is unable

to retain his urine well.

A. How as to his bowels?

Q. I do not remember whether he had diarrhoea or constipation;

both are likely to occur.
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229 Cross-examination.

Q. You say you did not examine as to paralysis of his bowels ?

A. I understood at the time that he was troubled with his bowels

or bladder.

Q. Did you not also understand that he had had that trouble,

but that it had ceased, and the only thing remaining was paralysis

of the lower limbs?

A. I could not state; it is three years since I saw him; just

what particulars 1 received as to that I do not remember.

Q. Now, this was not a concussion of the spine?

A. Some injury to the spine, of course. The spine is distorted;

it was then; it was something more than a concussion, perhaps; a

concussion would be a sharp blow upon the spine. When I exam-

ined him there was an alteration of the structure, as though there

had been a fracture or dislocation. There was a very apparent

alteration—some projection outward.

Q. Was that not more of a dislocation than a concussion ?

A. I could not say; dislocations are very rare in that part of the

spine; they are more likely to occur in the cervical.

Q. This you found to be the seventh or eighth dorsal?

A. I do not remember the point; I think about that; I have not

examined him since.

R. S. Harvey, called for plaintiff:

Q. State your name ?

A. R. S. Harvey.

Q. What is your occupation ?

A. Physician and surgeon.

Q How long practicing ?

A. Twenty years.

Q. Have you examined plaintiff? How recently?

A. I examined him twice; I think three days ago.

Q. Will you state to the jury the nature of his injuries and how

he was injured ?

A. I found upon examination, after oral examination, I found

that he had received a serious thromatic of the spine.

Q. State the effect on the spine and on the lower limbs?

A I found upon examination that the patient was injured at a

spot called the twelfth dorsal vertebra; they had evidently been

fractured; the posterior part of the back bone is evidently fractured

and evidently quite a concussion and wrench given to the joints; as

a result he became paralyzed, and now is certainly, physically, ab-



233

78

232 solutely paralyzed from the seat of injury down, so that with the in-

sertion of a needle into his penis he absolutely would experience no
sensatiou; he is also paralyzed as far as his bladder is concerned,
and he is not conscious of any attempt to even pass water or the

contents of his bowels.

Q. State what effect this would have on his general health—on
his nervous system ?

A. It would affect that portion in a manner. It would not neces-

sarily affect the upper portion of his body, except the effect a se-

dentary life would have—the effect of not having an active life; but
it would not affect him dangerously.

Q. How lately have you attended him?
A. I only saw him two times, two days ago, day before yesterday.

Cross-Examination.

Q. His general health is reasonably good?
A. It seems to be.

Q. You say this paralysis of the bowels and bladder is not sub-

siding?

A. I only found this out as an oral examination; he tells me he

does not find any sensatiou.

Q. He might retain his general health in very good condition,

might he not?

A. Yes, possibly, in a limited way.

C. G. Brown, called for plaintiff:

Q. What is your name ?

A. C. G. Brown.

Q. What is your occupation?

234 A. Physician and surgeon.

Q. How long have you been practicing?

A. Fifteen years.

Q. State whether you are acquainted with the plaintiff.

A. I have seen him about the hospital.

Q. Have you examined his physical condition?

A. Yes, day before yesterday.

Q. State the result of your examination.

A. I found paralysis of the lower extremities.

Q. State what effect upon his bladder, urinary organs, etc.

A. He has almost entirely lost sensation, of course; would not

be able to tell when his bowels were moving or when his bladder

was active.

Q. Was he in a condition to need constant attendance?
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235 A. If he would keep clean he would have to have an attendant.

Q. State what effect the injury would have upon his general

health.

A. It would result in wasting of the tissues in the lower ex-

tremities and an impaired circulation. He has a number of sores

on his buttox now from sitting—one quite extensive.

Q. Did you discover from your examination whether there was

any sensation in his lower extremities.

A. None except on the interior portions of the thighs; none

on the buttox or lower portions of the leg.

Q. How about his general health?

A. Not knowing the man I should judge he was in very fair

health.

Plaintiff here rested his case.

236 (Motion offered by attorneys for defendant to dismiss the case;

motion overruled ; exception allowed.)

That upon the close of the foregoing testimony and evidence,

which was given by or on behalf of the plaintiff in the opening of

his case, the plaintiff rested his case, without giving any further

testimony or submitting any additional facts in evidence; that,

upon the resting of his ca.se by the plaintiff upon the evidence and

testimony as hereinbefore set forth, the defendant, by its counsel,

by motion, made application to the Court for an order dismissing

said cause, and for the non-suit of plaintiff, for the reason and

upon the grounds that said plaintiff had, by said evidence and tesf-

mony, given as aforsaid, failed to make out a case against the de-

fendant, and said defendant was not required to be put on its defense,

,-,0" and that said evidence and testimony was not sufficient to establish

any liability on the part of, or justify any recovery against the

defendant; also that it appeared from the evidence and testimony

on behalf of the plaintiff, and there was disclosed thereby, the fact

that whatever injuries were sustained or incurred by plaintiff were

occasioned by, or the result of, the carelessness and negligence of

plaintiff himself, and the careless and negligent acts of his fellow-

servants engaged in the same employment, for which the defendant

was not and is not responsible to the plaintiff; and that there was

nothing in said evidence or testimonv to show or establish that the

injury to plaintiff was occasioned by, or occurred through, the negli-

gence of the defendant, or any of its servants, agents or employes;

that after argument upon said motion then and there made by

counsel for the respective parties, the Court then and there denied

said motion, and required said defendant to proceed with its defense
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238 to said action ; that tlic defendant then and there, by its counsel, ex-

cepted to the order of the Court denying said motion, which said

exception was then and there allowed by the Court; that afterwards

said trial further proceeded by defendant submitting and offering

in evidence testimony as follows, to-wit:
«

DEFENSE.

V. M. Massey recalled for defendant

:

Q. You stated you were Roadmaster at the time of this acci-

dent; state what was the condition of that road at that time and
now, as to curves and cuts from Cheney west, covering the section

this was.

A. As you are going out of Cheney you are going a little bit

230 up grade for possibly a mile and a half, or such matter—very

slight. There is a very slight curve also until you get about two
miles from Cheney, where there is a long curve—about three and
a half or four degree curve. Before entering into this cut (if I re-

member right, this large cut is about the center of the curve) is a

light cut two or three feet high. About the centre of this curve

the cut is from six to eight feet high, but you can see by looking

across the tangent on the opposite side of the curve.

Q. About what distance?

A. That would probably be eight or ten telegraph poles.

Q. That would be right through the curve?

A. Yes, across back of the rock.

Q. Could you see a train coming?
A. Yes, sir.

Q. What was the distance between telegraph poles?

A. All telegraph poles are supposed to be 300 feet apart. Some
are shorter and some longer in case of rock, but on an average, if I

remember right, they are 300 feet apart. It may be changed since

I left, but I don't think so.

Q. They are as much as 180 feet?

A. They are not less; engineers keep time by telegraph poles;

I have, when trying the speed of trains, timed it by telegraph poles.

Q. Are they usually burning brush in August?

A. Not often; sometimes fire in August if it is dry, sometimes

a spark from the engine will start a fire.

Q. I understand you to say you furnished the cars and appli-

ances and fixtures for the repair work on this section?

A. Yes, sir; they come through my office.

240
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241 Q. What would you say as to the appliances in connection

with the hand-car that was furnished there ?

A. So far as I know, they were good for the section. The sec-

tion was an easy one—the easiest on the division. The car was

supposed to be good enough for that section.

Q. Were there any defects in the car furnished for that sec-

tion?

A. Not to my knowledge.

Q. Was it ever objected to?

A. Not to my knowledge.

Q. You saw the car often?

A. Every time I passed, as I passed on the train.

Q. You walked over the section and saw it then?

A. Yes, sir.

Q. You say the brake was usually a 2x4?

A. I would not say as to the exact size—something about that,

or even less, would be strong enough.

Q. Where was it obtained and how put on ?

A. Generally the section put it in—got it along the road wher-

ever they could pick it up; they could get it from the Company by

ordering it.

Q. When these cars went into shops for repairs and had on a

wooden brake lever, what was done with them?

A. If I remember rightly, I think if the lever was all right, it

was left.

Q. What was the nature of the curves on the west end of the

section?

243 A. They were sharper and closer together—quite curvy. West

of Woods, west of Cheney, it is one reversed curve after another

until you get almost to Stevens.

Q. You could see the top of the engine and cars above this cut?

couldn't you?

A. Yes, sir.

Q. What would be the difference between the top of the cut

and the top of the car?

A. I think the top of the car would be higher than the cut;

that is my idea at the present time.

Q. How many feet?

A. I cannot say exactly; the smokestack of the engine is

higher than a car; that could be readily seen, I think.

Q. About how long would it take a train running at thirty

miles an hour, seven telegraph poles away from a hand-car when
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244 first sighted, the hand-car running at ten miles an hour, how long

would it take to come together in collision?

A. That is a mathematical problem, of course. It could not

take very long.

Q. 8uppose a train was running thirty miles an hour against

a hand-car running ten miles an hour, how long would it take,

only one hundred feet between them?
A. Probably two or three seconds.

Q. Then if the train did not pass or come to where the car

was for the period of a minute, it would be more than one hundred
feet distant?

A. Yes, sir, I would think so.

Q. You are acquainted with the running of trains there at that

time.

A. Regular trains, yes, sir.

Q. About what was the maximum of freight trains?

A. From fifteen to eighteen miles—not over twent}'' miles

per hour. Schedule trains regular rate was fifteen miles over the

division.

Q. How long were you with the Northern Pacific?

A. About four years.

Q. That was about what time prior to 1886?

A. I went to work during 1884 and staid there until three
years ago next July.

Q. You had charge of the repair department, didn't you? Im-
proving and keeping up the track?

A. Yes, sir.

Q. During this time, covering the period of 1886, what were

the regulations, or were there any of any kind concerning any
notice to repair men while on the track?

A. There was ; that was that they should always be on the

lookout—that they might expect trains at any time.

Q. Did they have notice of any particular trains ?

A. Regular trains.

Q. What notice other than the regular time schedule ?

A. None.

Q. Did they ever have, during that time, any notice, or was

any one required to give them notice, under the regulations of the

Company, of the approach of other trains ?

A. No, sir.

Q. How did they know of their approach?
A. Only by one train carrying flags for another; that was the

246
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247 only way a second section could be known, and any extra they

must keep their lookout for ; notice to that effect was in all time-

cards.

Q. Was there any regulation by the Company as to the right

of the Company to change the time of running trains without

notice?

A. Yes, sir; they reserved the right to change the time of any

train at any time without notice to the employes.

Q. When the men were out on the section they were liable to

be shifted to one portion or another without returning, were they

not?

A. Yes, sir.

Q. What possibility was there of giving notice of trains?

94ft ^- None whatever.

Q. Did the section men understand that?

A. That was their instructions ; they were supposed to under-

stand it.

Q. Then, when out in that way they would know as much

aboutit as the section foreman?

A. Certainly; when they were running on the car they were

supposed to keep the same watch with the section foreman, that is

part of their duty—watch either for trains or damage to the track.

Q. What is their duty?

A. That is their duty.

Cross-Examination.

f,^Q Q. Did you in going over the road in that time, 1886,. make

special observation as to any particular car?

A. No, sir.

Q. Then you have no remembrance as to the particular con-

dition of this particular hand-car?

A. I know that if particularly bad I would have remembered:

it, that is all.

Q. How often did you pass along and make observations?

A. I was supposed to make observations every time I went

over and find anything wrong if I could ; that was my duty.

Q. You had seen this car often before the accident?

A. Probably as often as I passed along—probably saw it one

day and not the next; would see it standing there, that is all.

Q. Your statements are merely from your remembrance and

habits of doing business?
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250 A. Yes, sir.

Q. You consider that, when the Company reserves the right to

change the time of running a train at any time that the section

hands will have to learn the best they can as to the running of

trains?

A. They will have to keep a» lookout for trains; they are sup-

posed to do so. Trains are supposed the right of way over section

men at all times; that is the sum and substance.

Q. The Company is supposed to furnish them sufficient means
for them to protect themselves in looking out for trains?

A. Certainly.

.Q You remember the date this accident occurred?

A. I do not.

^- Q. You do not remember whether a clear or smoky day?
A. I cannot remember it being smoky ; I came up on the pas-

senger going east and if it had been very smoky (I am always look-

ing out for fire), I would have thought of it; have no remembrance
of its being smoky.

Q. How far across from one tangent to another of that curve ?

A. Probably from eight to ten or eleven telegraph poles?

Q. Was it the section boss' duty to look out for wild or extra

trains?

A. It was the duty of all of them—all of the employes with the

section foreman.

Q. Do you know how long after this occurrence you came in

with the passenger?

A. Short time, I think, if I am not mistaken, that it passed

252 the freight train at Marshall or caught them at Spokane; could

not be over one-half or three-quarters of an hour behind.

Lynch called for defendant

:

Where do you reside?

Spokane Falls.

What is your occupation ?

Roadmaster, Northern Pacific.

Between what points ?

Between Hope and Cheney, on the Spokane & Idaho.

Where were you in 1886; in what employment?
Roadmaster for the Northern Pacific, Sprague to Wallula Jet.

Are you acquainted with the kind of car and brake that

has been described ?
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A. Yes, sir.

Q. Can you state as to that being the kind and character used

at that time upon the road generally?

A. Yes.

Q. How was it on your division ?

A. About the same kind as used in this case.

Q. How as to the brakes and wooden levers?

A. There were different kinds of brakes ; there was one you

could step on and another you could fix on the side of the car and

use your hands.

Q. What was the benefit of the brake on the side?

A. I think you could get more leverage from the brake on the

side.

Q. What kind of timber was used and how adjusted?

A. It was adjusted with a bolt in the frame of the car, and

then this piece of timber went on there; you could make it out of

a 2x4 or a 2x6; the 2x6 was too large; it would have to be

dressed down.

Q. What was usual?

A. They took most any kind of a piece of wood, drilled a hole

in the bottom and ran a bolt through it and the car ; a 2x4 would

make a very good brake.

Q. Are you acquainted with all the different kinds of hand-

cars used in railroading ?

A. What I have seen out West; we may not have this car

ourselves now ; we have an improved car.

Q. That improved car came in later years ?

A. Yes, sir; in the last two years.

Q. Is it any different car?

A. About the same, with a Sheffield wooden wheel ; the North-

ern Pacific used iron wheels and heavier ; the car now is lighter.

Q. What experience have you had in operating these hand-

cars such as you used in 1886?

A. I went to work for this Company in June, 1884; we have

used them about four or five years, and still use some of them.

Q. Are you using any of them now on your division?

A. Yes, sir.

Q. What experience have you had as Roadmaster.

A. About eight years.

Q. How long were you in repair work—section work.

A. Sixteen years next June; that is my time railroading
;
prior



86

256 to the last eight years I worked on the track as hand laborer, sec-

tion hand and Road master.

Q. From your experience in the handling of hand-cars and
repair work, what would you say as to the distance in which any
hand-car can be stopped, running at ten miles per hour.

A. Not less than one hundfed feet with any kind of brake I

have seen, to the best of my belief.

Q. What would you say at to the character of brake by which
it can be most readily stopped within that time.

A. I will take my chances with a lever as quick as with a new
and improved brake; you get more purchase on the car, I think; I

have used them on the Santa Fe with a grade of 185 feet to the

mile.

^ryj Q- What would you say as to the possibility of a key dropping
out of a brake on any hand-car ?

A. It is liable to drop out of any car; the best I have seen is

the Sheffield car, and they frequently drop out. They go on to the

shaft with a key, and there is also a slot cut in the key. Some-
times these keys work loose and drop out; you have to have
another key; the lever turns right around. That is just as liable

to occur in the Sheffield as any other; I have seen it occur in

this car as well as in the common hand-car.

Q. In 1886 this section of road had been how many years in

operation ?

A. I think the contract was let in 1881 or 1882—probably in

1881, five years.

Q. Did you have the improvements and appliances and con-

258 dition of road then that you have now?
A. No, sir; not so good—that is, our roadbed was not as good

then as now ; we have put in a lot of ties since.

Q. Been improving the road right along?

A. Yes, sir, every time the ties wear out; we commenced re-

newals in 1886.

Q. Have there been any improvements in the way of patents,

new devices in hand-cars since then?

A. Not that I have seen; they make a lighter car now, with

wooden wheels; the iron work is not as heavy as the old car. The
new car is not as durable as the old one.

Q. Any more easily stopped?

A. No, I think not.

Q. What were the regulations of the Company with regard to
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259 notice to repair men while out on the road with hand-cars as to

approach of trains?

A. They had no notice, except from the time schedule, but

they were never notified when they were going to run an extra

train; they were expected every moment and everybody had to

look out for them.

Q. What instructions were there to section men to keep a con-

stant look out for trains and to expect them at any moment?

Were there any specials or extras running at that time.

A. Not as many as now.

Q. About how many ?

A. That is pretty hard to say; maybe two or three a week

—

maybe two or three a day.

Q. They were liable to go out any day?

A. At any moment.

Cross-Examination.

260

Q. You say that some of the hand-cars that were furnished

from the shop were stopped by a brake pressed down by the foot?

Describe that to the jury ; show the jury by a sketch.

(Sketch drawn and shown to the jury.)

Q. What kind of brake-blocks in that style of car?

A. Wooden brake-blocks and wooden brake-beam. Some of

the foremen used to put rubber and some leather on the blocks.

Q. When there was, it assisted in stopping the car?

A. A little, but not much,

o/^l Q. These brake-blocks were concaved to fit upon the wheel,

weren't they ?

A. Yes.

Q. And fitted the wheel surface on the bottom of the wheel?

A. Yes.

Q. Do you undertake to say that a simple lever, with a surface

of about two inches, without any concavity, pressing upon the

wheel, would stop a hand-car quicker than pressing on these two

brake-blocks with a concave surface ?

A. I undertake to say it would stop just as quick.

Q. What about the length of these brake-blocks from one end

to the other?

A. They may be about five or six inches.

Q. About how wide?

A. Two inches.



262 Q. In each one there would be a surface of 12 inclies on the

wheel?

A. Yes.

Q. And 24 inches on the two?
A. Yes.

Q. In this simple pressure (5f the lever, there would only be a

contact surface of two lineal inches across the lever—that much
space on the wheel ?

A. Yes.

Q. You say these brakes were used, pressed by the foot, in

1886 and before?

A, They were both used, the lever and the brake.

William Kirk called for defendant

:

263 Q. Where do you reside?

A. In Marcus, Stevens County.

Q. Where were you in August, 1886 ?

A. I was in the employ of the Northern Pacific, on the Idaho
division, under V. M. Massey as section foreman.

Q. When did you go into that employ?
A. About 1882 or 1883 on that section ; I went there on the

3d July.

Q. How long did you remain there ?

A. Until about the middle of September.

Q. What did you find there on that section in the way of a

hand-car?

A. An ordinary hand-car, the same as used everywhere. When
I went there the brake was broken ; I put a lever brake on.

-'^'i Q. Was that the condition you found it in when you went there?

A. Yes, sir ; I put a lever brake on ; it is considered, as far as

my knowledge goes, superior to any other brake in handling heavy
cars. It consisted of a 2x4, three feet six inches long, bolted on
the side of a car. The side of a car is made usually of a 2x6 hard

wood timber; you bore a hole so that your lever, 2x4, will bear

on the front wheel and the hind wheel at the same time. When
you bear down on the hind wheel you press up on the front wheel

and it gives you more purchase—a dead purchase.

Q. How long did you continue to use that lever?

A. Until I left there.

Q. The same kind of lever?

A. I did not make any change.

Q. Did you know the plaintiff in this case, Hugh Charless?
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265 A. Yes, he worked for me there; I have no particular acquain-

tance with him.

Q. Was he there when you went there?

A. Yes, sir.

Q. Who paid the men on that section ?

A. F. P. Weymouth was paymaster.

Q. What other occupation did he have in connection with the

Company ?

A. Division Superintendent.

Q. You received your pay from the Superintendent the same

as the other men?
A. Yes, sir.

Q. You may state, if you remember, the occurrences which

took place at the time that Charless was hurt?
2^^ A. I would like to state that I made a report about that time

in writing and sent it in ; it would be nearer than I could state now

after the lapse of time.

(Objection taken.)

Q. You do not know where that report is?

A. No sir; I have not it now; I sent it in to the Company; I

suppose they have it.

Q. Tell just what occurred there?

A. It is a long time since; as near as I can remember, we were

loading wood in the yard; we started out about half past seven or

eight o'clock, or it might have been later. We were looking for

the passenger—that is, we knew it was on the road between Sprague

and Cheney; we got about a mile and a half or three quarters to

267 this curve; I should judge it to be a 3f degree curve. AVhen we

got to the tangent on the end, it is always customary to stop; we

stopped and listened but could not hear anything, and went on

and got about the middle of the curve, when somebody says, "Here

she comes now ;" the man at the brake, on the brake side, put the

brake on ; the car stopped rather suddenly and I looked again and

saw Charless in the track ahead of the car and the car just run-

ning up over him, with his feet up; whether he fell or jumped I do

not know ; I cannot be positive. We then stopped the car, probably

in ten seconds, and it probably took 20 or 25 to get the car off.

The train was, at least calculation, when we first saw it, five or six

telegraph poles away—all of that.

Q. You are familiar with the telegraph poles at that time

;

how far apart?

A. They are all the way from 60 to 70 yards apart.
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Q. What (lid you do with Mr. Charless?
A. We flagged the train and carried him up and put him on

the caboose and took him to Cheney, and there turned him over to

Mr. Massey, Roadmaster, who happened to be there. I told him
the circumstances and he said he would take care of him and see

that he went to the hospital, which the physician recommended
should be done.

Q. Did you call in a physician?
A. Yes, sir.

Q. How soon after you got into Cheney was it that the pas-
senger arrived?

A. Only a few minutes; I cannot say exactly; probably 10
or 20 minutes.

Q. How far could you see down this track when the train was
approaching, from where you were on the hand-car?

A. 600 or 700 yards—five or six anywav, but it was a very
foggy, smoky day.

Q. Whenever that car got out of order with regard to the

brake-lever, or anything of that kind, you repaired it?

A, If it was simple I did it myself; otherwise I sent it to the

repair shops at Sprague.

Q. On this morning when you went out, was the car in other

respects, in addition to the brake, in good condition or otherwise?

A. Yes, I guess it was as good as usual.

Q, As good as it had been during the two weeks previous?

A. Yes, I think so.

Q. As good as it had been during the month previous?

A. Yes.

Q. The wheels and the lever were in just the same condition,

weren't they, that they had been during the mouth previous?

A. I could not say a month previous, because a short time

before that I had put a wheel on; they got a wheel broke in put-

ting the hand-car on one evening. It did not occur in operating

the car, but in putting it on the track we broke the wheel—the

flange—so that it would not stay on the rail. We got a pair of

wheels that were setting behind the old shed at Cheney, and I got

a certain gunsmith to cut the axle off so that the wheel would fit.

Q. How was that wheel as to the other one?

A. It was a good wheel—nothing the matter with it.

Q. How long had you handled hand-cars?

A. About three years.

Q. As section foreman ?
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A. Yes, sir.

Q. Had you handled just this class of cars?

A. Yes.

Q. Where.

A. On the Northern Pacific.

Q. At what other points? *

A. Sand Point, Rathdrum, Spokane Falls, Trent, Marshall

Junction.

Q. You had handled the same class of cars at all these points?

A. Yes.

Q. Same kind of lever.

A. Well, no; not the same kind of lever all the time; had the

same kind at Algoma and Sand Point, but at Trent, where we had

a straight track, we had just the ordinary iron brake.

Q. What was the character of the track at Algoma?

A, Very steep and curvy—a good many bridges.

Q. At the time this wheel was put on, what was the condition

of the brake-blocks and the brake-lever?

A. We had no brake-lever; did not need them.

Q. Well, the wooden stake?

A. It was all right, I guess.

Q. Just the same as it had been during all the time you were
there?

A. Yes.

Q. And how as to remaining all the time until the time of this

accident?

A. It was all right. I never heard any complaints and never

seen anything wrong with it. Once the nut came off, I believe

—

the burr of the bolt.

Q. How long before this accident?

A. Two weeks.

Q. Did you notice on the day of this accident, any difficulty

in stopping the car by the use of a brake-lever?

A. No, sir, I did not. I was not at the lever myself; there was

a man, Bill something, at the brake. When he threw the lever

down, being a very heavy man, he could almost stop it anyway;

and I know he stopped very short because it gave me a jerk, and

when the car ran into Charless the cogs caught in his clothes and

stopped very suddenly; caught in his boot, I think.

Q. By the application of this lever the car had been almost

stopped when Charless went off?

(Objection taken.)
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Q. How near to a stop was it when he went off the car?

A. Probably going about a mile an hour when he struck; it

had almost stopped when he fell, and his feet seemed to be up and
strike the car and raised it from the track and sort of rolled him
over.

Q. What rate of speed had. it been running when you first

sighted the train?

A. I should judge about 5 or 6 miles. I do not know.

Q. How did you get off that car ?

A. That is a question I cannot answer. Of course, we all

stepped off and lifted the car off before the train got there, but how
we got off, after the car stopped, I could not say. In the excitement,

Charless, being under the car, we raised it up and somebody got

hold of him and told the boys to turn the car over and get it off.

I got hold of one corner and lifted it around and that released him
from the car, and just as soon as it was off the track he was lying

partially on the rail and I pulled him over. By this time the en-

gine had got within 25 or 30 feet of us, but they had slowed down
to such an extent that they would not have more than knocked us

off; still, they were going at the rate of 10 miles an hour when they

passed us. They stopped the caboose within about 60 feet of

where Charless lay and we packed him to the caboose.

Q. Do you remember about hearing a whistle from the train ?

A. No, sir.

Q. Were you listening for a whistle, or looking for a train?

A. We were listening for a train. We used to listen, because

it was an inconvenient place to get the car off.

Q. Was the work which you did about this hand-car in the

presence of the section men, including Mr. Charless?

A. I suppose so. They were all near. It was one and all had
a hand in everything.

Q. Did he know the condition of that car?

A. I guess so ; I never asked him ; he was there.

Cross-Examination.

Q. You'stated you flagged the train?

A. Yes, after the accident.

Q. Now, if the train had slowed up so much and was stopping,

what was the necessity of flagging?

A. I wanted to put Charless on.

Q. Were they not stopping anyway?
A. I do not know.
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277 Q- You pretend to say—do you testify that this brake rubbed

both wheels on one side?

A. Rubbed the top of the hind wheel and the lower portion of

the front wheel. Of course they did not always do that, but that

is the idea of that brake.

Q. Was this particular brake arranged that way?

A. Yes, it was intended that way.

Q. Was it in fact rubbing on one wheel?

A. No, not always. It laid a good deal with the way we were

running. If running on a curve where it was down grade and you

wanted to slow up, you could hold your front wheel without press-

ing on the hind, merely by pressing with the brake.

Q. You had it arranged so that you could rub one or both?

A. Yes. When not in use it was standing straight up, out of

the way.

Q. You say that when the car was running on to Charless'

body, it stopped it. His clothes caught in the cog?

A. His boot leg, I think it was.

Q. It raised the car up ?

A. Yes.

Q. You noticed that?

A. Yes.

Re-direct Examination.

Q. (Mr. Mitchell) Do you remember whether you were all off

the car when Charless went off?

A. No, there was nobody off the car when he was off first. He
was the first man that I saw.

97Q-^'^ Q. He got off before any of the rest?

A. Yes.

Q. (Feather). And when the car stopped, the rest of you got

off?

A. Yes.

Francis A. Pomeroy, called for defendant:

Q. Where do you reside ?

A. Cheney.

Q. Practicing medicine there?

A. Yes.

Q. Were you in 1886?

A. Yes, sir.

Q. Do you remember the plaintiff in this case, Hugh Char-

less?
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280 A. I remember him, yes, sir.

Q. State whether he was brought to you on the 30th of Aug-
ust, 1886?

A. Yes, brought to the depot about that time and I was sum-
mond to attend him.

Q. Who called you?
A. One of the section men, I presume, or the boss.

Q. What attention did you give to him?
A. I found he had been injured in the spinal column. No ex-

ternal evidence, however, of injury. The bones, if they had been
dislocated or fractured, I could not discover it. They seemed to go
back to their place again, and as the train would soon be due go-

ing to the hospital and I was satisfied from the nature of the in-

981 ^^^^ ^^^^ ^^ ^^^ badly hurt, I made him as comfortable as pos-

sible, which I did; I placed a roll of cotton on the seat of his spine

and bandaged his body, I do not remember now, although I sent

a statement with him, I did not keep note of the case; he went out

of my hands soon. We put him in a cot in the baggage car and
the baggage master took charge of him and sent him to Missoula.

Q. You furnished him with treatment while there?

A. Yes, sir; took the best care of him I could. All I could do,

in my judgment, was done for him.

Q. You were the Company's physician there ?

A. Yes, sir.

That after the submission of the foregoing testimony the de-

fendant rested his case; whereupon the plaintiff submitted, by
way of rebuttal, the following testimony in evidence:

282
Rebuttal.

Frank R. Bettis, called for plaintiff:

Q. State your name.?

A. Frank R. Bettis.

Q. Where do you reside?

A. Spokane.

Q. State what your occupation is.

A. I am working now with the City Engineer.

Q. What has been your occupation until lately?

A. I have been railroading most of the time.

Q. How long?

A. Since I was 16 years old.

Q. How old are you now?
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283 A. Twenty-eight.

Q. State what branch of railroading you have been engaged

in.

A. In section work and in running trains.

Q. Have you ever worked on the Northern Pacific?

A. Yes, sir.

Q. Did you ever work in running trains on the Northern

Pacific?

A. Yes, sir.

Q. Are you acquainted with their time card?

A. Yes, sir.

Q. Have you ever worked on a section gang?

A. Yes, sir.

(Objection taken to the course of the Examination.)

The Court: Testimony will be allowed as to brakes and ap-

pliances.

(Exception taken and allowed.)

Q. Are you acquainted with the hand-car known as the Shef-

field?

A. Yes, sir.

Q. How long have you known of that car?

A. The first time I worked with one was in 1885.

Q. Where did you work?

A. In Southern California, on the Central Pacific.

Q. Were they generally known at that time?

A. They were in that part of the country. I suppose all over

the country.

285 Q- What sort of brake and wheel has that car?

A. The cars they had on the Southern Pacific had what is

called the end brake. There is a beam fastened to the end of the

car which projects a little underneath the car, and a rod running

from that beam to a beam underneath the car, and to this beam un-

derneath the car is a block which, when the brake is put on, rubs

on the wheels.

Q. Are those blocks connected on each side of the car to rub
on two wheels?

A. Yes, sir.

Q, How long are they?

A. About 5 inches.

Q. How wide?

A. About 2 inches.

Q. What are they made of?
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286 A, Wood, or sometimes

—

(Objection taken and overruled.)

Q. Were the blocks upon either side of the brake-beam con-
caved or hollowed out so as to fit the formation of the wheels?

A. Yes, sir.

Q. Where was the lever which worked the brake-blocks? On
the front end of the car?

A. Whichever way most force could be applied to put on the
brake, pulling towards the car ; the man standing on the car would
pull towards him.

Q. How high up would the lever come?
A. Two or two and a half feet. These cars were generally-

known in 1886.

2Q^ Q. Have you worked upon the Northern Pacific lately ?

A. Not lately.

Q. Within the last year?
A. No, sir.

Q. Have you ever seen the hand-cars used by the Northern
Pacific?

A. No, sir.

Q. A car with this sort of lever on the Sheffield car, in what
length of time could the car be stopped, running from 6 to 10 miles
per hour, with 5 men holding on to the brakes above and one on
the lever ?

(Objection taken and overruled.)

A. The car could be stopped in 50 feet on a level track; if on a

down grade, 75 feet,

-/oo Q. What would be the difference in time of stopping a car with

such a lever as described by Lynch and with a lever and brake

such as used on the Sheffield car?

A. That would be a mathematical problem. I never used

one of those brakes used by Lynch. I could not say. It would
be a problem to be worked out.

Q. From your experience as a track man and a man on the

section gang?

Ruled out by the Court.

Gross-Examination.

Q. As a matter of fact have you ever had any experience with

a Sheffield car with a brake on the end?

A. No, sir.
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Q. You never saw a Sheffield car with a brake on the end?

A. Yes, sir.

Q. Would you swear that a Sheffield car had ever been made
with a brake on the end?

A. Yes, sir.

Q. Where did you see it?

A. On the Southern Pacific Railw^ay.

Q. How do you know it was a Sheffield car?

A. That is what it was called by the road men there.*

Q. Tlie same kind of car as described by Mr. Lynch when he

was giving his testimony?

A. I did not listen to his description particularly.

Q. You never saw a Sheffield car in this country, have you?

A. I have not been around examining cars here; do not know

whether they are Sheffield cars or not.

Q. I would ask you whether you did not apply to Mr. LyiKjh

this morning for a place on the section and he refused it.

A. JSo, sir, I did not; I apphed to Mr. Lynch last fall for a place on

the section, and he promised me the first place he had ; I asked him

this morning, "Have you got that place yet?" He said he had not.

Q. What work do you do for the city engineer ?

A. I carry poles and such work as that necessary to help the en-

gineers.

Q. How did you gain your knowledge and experience with a hand-

car ?

A. By experience ; by hard work ; all kinds of work done around

on a section.

Q. How long since you have seen a Sheffield car?

A. I have seen hand-cars very lately but have not taken notice

whether Sheffield or what kind, as I am not following that business

any more. The last one I took any notice of wa« on the Southern

Pacific in 1887.

Hugh Charless recalled:

Q. State whether that lever used on the hand-car was arranged to

rub one or two wheels.

(Objection taken and sustained. Exception allowed.)

Joe Carroll, recalled:

(Same question, objection and exception allowed.)

That the rebuttal of plaintiff having been closed, the defendant
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202 suLinitted, by waj'' of answer to said rebuttal, the following testimony

and evidence

:

Mr. Massey, recalled by defendant:

Q. How many years have you been a railroad man ? Do you know
the Sheffield car ?

(Objection taken and overruled. Exception allowed.)

A. Yes, sir.

Q. How long ?

A. 1 have known it since used on the Northern Pacific.

Q. How long ago ?

A. Just as I was leaving the road a few were coming on—about

three years ago.

Q. Where is the brake on the Sheffield car ?

-" "^ A. Between the wheels.

Q. Did you ever see one with the brake on the end?

A. No, sir.

Q. (Prather) You do not know what they w^ere before that?

A. No, sir.

Mr. Lynch, recalled by defendant:

Q. You have Sheffield cars on the Northern Pacific ?

A. Yes, sir.

Q. For how long ?

A. I think three years ago we got the first for sections. We have

got the sections most all full of them now ; there are a few common
hand-cars now, but they are used for extra gangs.

901 ^' Where is the brake on the Sheffield car?

A. Between the wheels.

Q. Have you ever seen one with the brake on the end ?

A. No, sir, nor anybody else.

Q. You did not know anything about the Sheffield car before three

years ago ?

A. Yes, sir.

Q. How long ?

A. Seven or eight years.

Q. During that time you occupied the same position that you do

now?

A. Yes, sir.

The testimony of both parties having been concluded, and the fore-

going being all the testimony and evidence introduced on said trial,



99

295 defendant, by its counsel, by motion made at request to the Court for

an order directing the jury to return a verdict in favor of the defend-

ant, for the reason and upon the grounds that the testimony and evi-

dence submitted in the trial of the cause, and hereinbefore in this bill

of exceptions referred to, was and is not sufficient to establish any

liability on the part of defendant for any injuries sustained by plain-

tiff, and there was and is nothing in said evidence and testimony to

jusitify the consideration by the said jury of the said cause or anything

in relation to it.

Further, that it appeared from the testimony and evidence in said

cause, that whatever injury was sustained or incurred by the plaintiff,

was occasioned by his own negligence and careless acts and by the

carelessness and nesligence of those who were and are fellow-servants

with him in the same employ, and for whose acts, as far as any injury

"^^ ^ to this plaintiff is concerned, defendant is not liable; and further, that

it appeared from said evidence and testimony that whatever accident

or injury occurred to the plaintiff was without fault or neghgence on

the part of the defendant, or any acts of its servants, agents or em-

ployes, for which it is responsible or liable to the plaintiff; that the

Court, upon consideration of said motion, then and there denied the

same ; that the defendant, by its counsel, upon the denial of said mo-

tion, then and there excepted to the order of the Court denying the

same, which said exception was then and there allowed by the Court,

and the Court then and there directed counsel for parties to proceed

with the argument to the jury, and upon conclusion of said argument

submitted said cause to the consideration of the jury.

That the Court, in submitting this cause to the jury, gave to the

297 J^^^T- among others, the following instructions, which, immediately upon

the retirement of the jury were excepted to by the defendant, through

his counsel ; which exceptions were, by the Court, then and the real-

lowed; that the insL-ructions so excepted to and the exceptions made

thereto, and the allowances thereof, are as follows, to wit:

The Court, upon his own motion, gave the following instruction to the

jury

:

"I think that the case, when stripped of all the side issues and the in-

cidental questions surrounding it, resolves itself into just this question

for the jury to determine : Whether the injury to the plaintiff resulted

directly from the negligence of the defendant in needlessly exposing

him to the danger of being hurt by a collision between the hand-car and

the extra freight train at the place where it occurred, or whether the

injury was a mere accident, which was the result of one of the ordinary

hazards of the employment in which he was engaged."
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298 To the f,nvinor of which said instruction, defendant excepted, object-

ing to the submission by the Court to the jury of the question whether
the injury to the plaintiff resulted from the negligence of the <lefendant

in needlessly exposing liim to the danger of being hurt by a collision

between the hand-car and the extra fi-ei;ht train at the place where it

occurred; no such question being«nvolved by the pleadings, and its

subu)ission to the jury not being justified by anything in the evidence,

which said exception was then and there allowed b}^ the Court.

That the Court further, of his own motion, gave to the j my the fol-

lowing instruction :

Whether it was an ordinary risk of his employment or whether an

extraordinary danger caused by negligence on the part of the defendant;

whether the negligence was the neLrli^ence of the foreman in running

the hand-car too fast, up to a point which he knew to be dangerous,
-"^' and which he did not warn the other men working on the hand-car of,

so that it was impossible for them, without extreme hazard to their

live-^, to avoid a collision ; or whether the negligence was ou the part of

the officers in charge of the freight train in approaching a curve in a

cut which obstructed the train from view, or passing a public crossing

without giving warning by sounding the whistle or engine bell."

To the giving of which said instruction, defendant, by its counsel, then

and there excepted, objecting to the submission by the Court, to the

jury of the question whether the negligence (if any involved), was the

negligence of the foreman in running t-he hand-car too fast up to a point

which he knew to be dangerjjus and which he did not warn the other

men working on the haml-car of, so that it was impos.sible for them,

without extreme hazard to their lives, to avoid a collision; also objecting

^00 ^^ ^^^^ submission by the Court to the jury of the question whether the

negligence (if any), was on the part of the officers in charge of the freight

train in approaching a curve in a cut which obstructed the tiain from

view or passing a public crossing without giving warning by sounding

the whistle or engine bell ; because there are no such questions involved

by or arising under the pleadings, and that there is nothing in the evi-

dence to justify the submission of such questions by the Court to the

jury; which said objection was then and there allowed by the Court.

That the Court further, in that connection, of his own motion, in-

structed the jury as follows :

" If in any case of these respects there was actual negligence on the

pait of the defendant, which placed plaintiff in a situat on of extraor-

dinary danger, something clear beyond the ordinary risk of his em-

ployment, and his injury was not in any degree owing to his own

negligence at the time, the defendant would be liable for damages and
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301 be liable oven though the plaintitf, when in a situation of imminent an I

apparent danger, may have made a niistake on Ids part in attempting

to escape from the danger, as by attempting to jump in the wrong

direction."

To the giving of wldch said instruction defendant, by its counsel,

then and there excepted, objecting to the subnussion by tlie Court to

thejurj^of the question whether there was actual negligence on the

part of the plaintiff in any of the respects refei-red to in the previous

instructions hereinbefore mentioned; and objected to the Court in-

structing the jury that if there was actual m gligence on the part of

the defendant in any of these lespects, which placed plaintiff in a situa-

tion of extiaordinary danger, something clear beyond the ordinary

risk of his employment, and his injury was noo in any degree owing to

^^^ his own nesfliizence at the time, that the defendant would be liable for

"^ damaoes: and also objected to the statement made bv the Court to the

jury that the defendant would be liable under any circumstances, even

though the plaintiiK, when in a situation of imminent and apparent

danger, may have made a mistake on his part in atten)pting to escape

from danger, as by attempting to jump in the wi'ong direction, which

said exception was then and there allowed by the Court.

That the Court lurther, in that connection, instructed the jury as

follows, to wit

:

'^ Even a mistake of that kind, happening at a moment of extreme

peiil, would not be regarded as a reckless or negligent act on the

part of the plaintiff, which would preclude him from recovering

damages."

To the giving of which said instruction, the defendant, by its coun-

303 sel, then and there excepted, which said exception was then and there

allowed by the Court.

That the Court further, upon his own motion, instiucted the jury as

follows, to wit

:

" But if, on the other hand, the injury to him resulted from his own

act in attempting to jump fiom the hand-car at a time when it was

his duty to have reuuiined on the hand-car and as.sist the others in

checking its speed and in removing it from the track so as to get out

of the way, and- when he had no rea.sonable cause to legard Idmself as

being in extreme danger, or if defendant was entirely guiltless of any

negligence: if the foreman was not guilty of imprudence in running

the hand-car at the rate it was going; if the freight train did not

approach a curve or crossing where it was the duty of the engineer to

give warning, so that there was no negligence on the part of the de-

fendant, then your verdict shall be in favor of the defendant."
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To tlie giving- of which said instruction the defendant, by its counsel,

then and there excepted, oVtjecting to the Court submitting to the jury
the question whether the foreman was guilty of imprurlence in running
the hand-car at the rate it wfi.« going; also the question whether the

freight train approaching a curve or crossing where it was the duty of

the engineer to give warning ; foi» the reason that tlie questions are

not, nor any of them, involved or put in issue by the pleadings, and
there is notliing in the evidence to justify their submi-^sion by the

Court to the jury; which said exception was then and there allowed

by the Court.

That the Court further, upon tho request of counsel for plaintiff, in-

structed the jury as follows, to wit

:

"If the jury find from the evidence that the hand-car in question

was a necessary implement in the carrying on of the company's work,

and that the said hand- car was not sufficiently provided with a suffi-

cient brake to stop it within a proper and reasonable time, when in

danger of collision with other trains on said road, of which defect the

plaintiff had no knowledge and could not reasonably be required or ex-

pected to have such knowledge, and that by reason of such defective

brake plaintiff was injured, without contributing by his own negligence

to such injury, then the company is liable to plaintiff in damages for

such injury."

To the giving of which said instruction, defendant, by its counsel, then

and there expected, objecting to the submission by the Court to thejury

of the question of the sufficiency of the brake on the hand-car, and

the question of the knowledge of the plaintiff with regard to the same,

for the reason that none of these questions are involved or put in issue

by the phadings, and that there is nothing in the evidence to justify

their submission by the Court to the jury ; that defendant's exception

was then and there allowed by the Court.

That the Court further, upon the request of counsel for plaintiff, in-

structed the jury as follows :

"If the jury find from the evidence that plaintiff was injured by or

on account of the defendant's negligence, to which plaintiffdid not con-

tribute by his own negligence, then the fact that negligence of plaintiff's

fellow-servants contributed to such injury is no defense t) an action by

the plaintiff for damages on account of such injury."

To the giving of which said instruction, defendant, by its counsel,

then 'and there excepted, which said exception was then and there al-

lowed by the Court.

That defendant, by its counsel, requested the Court to instruct the

jury as follows:
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307 "The jury is instructed that upon all the admissions and pleadings,

and all the undisputed facts in this case, the plaintiff is not entitled to

recover, and the verdict of the jury should be for the defendant."

Which said request was refused by the Court ; whereupon the defend-

ant by its counsel excepted to the refusal to give ?aid instruction to the

jury, which said exception was then and there allowed by the Court.

The following are the instructions as given by the Court to the jury :

The Court, of its own motion, cliarged the jury as follows:

Gentlemkn of the Juky :—This case is one in which the plaintiff

seeks to recover damages for an injury to his person occurring" thiough

the alleged negligent a':;ts of the defendant. There are two principal

elements of the case which are necessary to support his action. The

first is the injury ; about that there is no queslion in this case. The

plaintiff has been injured. The second important element is the wrong

done by defendant, and it is absolutely necessary for the plaintiff to

show by evidence sufficiently to*ovei"Come by a fair preponderance in

evidence to the contrary that the injury he has suffered is the result

of a wrong done by the defendant.

The wrong which is complained of here is the negligence of the de-

fendant in exposing him to danger and causing the injury by failing to

observe leasonable precaution, which it was its duty to observe for the

protection of this plaintiff and his fellow-workmen.

As I said, the burden is on him, if he is going to recover damages,

to show that much by evidence and the evidence must be sufficient to

preponderate against what has been introiluced to the contrary.

You are exclusive jud;4es of every quest on of fact involveil in this

case. Yon ought to take the tesLimonj^ of the witnesses and determine

309 from it what the truth is, as bi'st you can. You will be at liberty in

weisihino- this evidence and determiniim" from it what the facts are, to

be guided by your experience as n)en of aff lirs. Look upon the wit-

nesses, determine from their appeaiance, manner of behavior on the

witne.ss-stand, the testimony which they give, as regards its being rea-

sonable and probable, the apparent truthfulness or evasiveness, or in-

consistencies in any of its parts ; consider all these elements m deter-

mining the weight you will give to the witnesses.

You should assume at the outset that the defendant has performed

its duty ; that its servants and aj^ents are men who would and did per-

form their dut}' : that assumption is the basis on which you begin to

examine tlie te-timony to see if the evidence shows that they have

failed. It is not a contiolliug assumption but simply a presumption

that the defendant has not done wrong, anil tlien, from that starting

point, determine from the testimony in the case whether it is clearly
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olO ^^^'^^ ^^'it t^iat tlu; (Icifendant is guilty of the wion<,' in the ntaUei-s eom-
plairu d of".

You will as unio tliatthe witucsscs ate trutliful, and that tliey are

equally truthfid on both sides, and tlici'cfore hannonize tlieic testimony

as far as it can be made consistent with what each has sworn to; but
wlien you have come to a point wd'eri; there is a conflict in a matenal

point, so that 3'oa are obliged, in order to accept on(i statement, to reject

as untrue another stateinent. tlien you sliould wei<rh tlie evidence on
each side and det'-rmine wliich is true.

You are not oblij^ed to ascertain what is true beyond a reasonable

doubt, as in criminal cas-s, but determine according to your best judg-

ment in accordance to the greater weight of testimony; tliat is, if

there is testimony on the two sides exactly equal, so that there is no

pieponderance,yoii determine contrary to the party whose duty it is

'^^i to bring proof. If there is anything clainied bythedefen.se which it

is necessary for the defendant to prove, and there is no such })repon-

derance, resolve that questim in favor of the plaintiff and against the

defendant.

The parties have asked for some special instructions, which I w^ill

give you before I in general present the precise question, which I think

is the one you must necessarily pass upon.

The following instructions requested by the plaintiff were then given

by the Court

:

If the juiy find from the evidence that the hand-car in question was

a necessary implement in the carrying on of the Coinpany's work, and

that the said hand-car was not sufficiently provided with a sufficient

brake to stop it within a proper and reasonal)le time when in danger

of Collision with other trains on said road, of which defect plaintiff* had
^ no knowledge and could not reasonably be requir-ed or expected ta

have such knowledge, and that by reasim of such defective brake

plaintiff was injured, witliout contributing by his own negligence to

such injury, then the Company is liable to plaintiff in damages for

such injuiy.

If the jury finds from the eviilence that plaintiff wa^ injured by or

account of defendant's negligence, to which plaintiff did not contribute

by his own negligence, then the fact that the negligence of plauitiff's

fellow -servants contributed to such injury is no defense to an action by

the plaintiff for damages on account of such injuiy.

The Couit gave the jury the following instructions, requested by

defendant

:

The jury is instructed that the defendant was not a guarantor of

the safety of its machinery or afpliahces, and was only bound to use
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31 3 ordinary care and prudence in the selection and arrangement and care

thereof, and had a right to use and employ such as the experience of

ti-ade and manufacture sanctioned as reasonably safe.

The defendant was not and is not bound as an employer to insure

the absolute safety of the machinery or mechanical appliances which it

provided or provides for the use of its employes ; nor was it bound to

supply the best and safest or newest of appliances for the purpose of

securing the safety of those who are employed by it.

If the plaintiff knew or had the means of knowing of any defect in

tht! machinery from which the injury is claimed to have happened, and

yet remained in the service of the defendant and continued to use such

machinery without giving any notice thereof to defendant, he must be

deemed to have assumed the risk of all danger reasonably to be appre-

hended from such use, and is entitled to no recovery.

•3^ ^ If the plaintiff himself was wanting in such reasonable care and pru-

dence as would have prevented the happening of the accident, he is

guilty of contributory negligence, and defendant is thereby absolved

from responsibility for the injury, although it was occasioned by the

defect of the machinery or appliances through the negligence of the

defendant.

You are instructed that it is not only incumbent upon the plaintiff

to show that there was a breach of legal duty by defendant, but that

the injuries sustained by plaintiff was the direct and natural result and

consequence of such neglect or breach. Mere surmise and conjecture

that the negligence was the proximate cause of the injury is insufficient.

The jury is instructed that the plaintiff, having been at work upon

the same section of the road as a section hand continuously for several

o-ic months, during which time a number of the trains passing over said

section were irregular or extra trains, not running on schedule time,

and liable to pass over said section at any time, the plaintiff was and is

chargeable with notice of the practice of defendant to run such trains,

and he assumed the risk incident from the service from that cause.

The Court proceeded further to instruct the jury of his own motion,

as follows :

To explain this matter a little more fully, it is a principle in all

suits to recover damages for negfligence, that the plaintiff cannot re-

cover if the injury to himself was in part owing to his own negligence,

(or in law contributory negligence), even though there was negligence

on the part of the defendant which caused the injury ; if that injury

was also in part caused by contributor}* negligence on the part of the

plaintiff, plaintiff cannot recove dramages.

It is also a principle governing suits to recover damages by employes
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316 against the employer, that the employe as a part of hi.s contract <jf em-
ployment, when he goes into the service, assumes on his part tlie risks

and dangers that are ordinarily incident to the service in which he en-

gages. He also assumes on liis part that he is competent to perform

the service which he undertakes to perform
;
that he has sutficient

knowledge of the tools and implements which he is recjuired to use in

the service to know when they are safe am) suitalile, and to look out

for himself against injuries resulting fiom the use of such tools as are

suitable and pi'oper. And it is liis duty, if he is handling implements

which he knows are unsuitable, to give notice of it to his employer, and

a failure on his part, to perform the duty of giving notice, would absolve

the employer from liabilit}^ for injury resulting from such defect.

I think that the case, when stripped of all the side issues and the

identical questions surrounding it, resolves itself into just this question
'-•

'
' for this jury to determine : Wl ether the injury to the plaintiff resulted

directly from the negligence of the defendant in needlessly exposing

him to the danger of being hurt by a collision between the hand-car and
the extra freight train at the place where it occurred ; or, whether the

injury was a mere accident which was the result of one of the ordinary
hazards of the employment in which he was engaged.

Whether it was an ordinary risk of his employment, or whether an

extraordinary danger caused by negligence on the part of the defend-

ant; whether that negligence was the negligence of the foreman in

running the hand-car too fast up to a point which he knew to be dan-

gerous, and which he did not warn the other men working on the hand-

car of, so that it was impossible for them, without extreme hazard to

their lives, to avoid a collision ; or whether the nefjiijxence was on the

OT o part of the officers in charge of the freight tiain, in approaching a curve

in a cut which obstructed the train from view, or passing a public

crossing without giving warning by sounding the whistle or engine bell.

If in any of these respects there was actual negligence on the pai't of

the defendant, which placed the plaintiff in a situation of extraordinary

danger, something clear beyond the ordinary risks of his emploj'ment,

and his injury was not in any degree owing to his own negligence at

that time, the defendant would be liable for damages, and be liable even

though the plaintiff, when in a situation of imminent and apparent

danger, may have made a mistake on his part in attempting to escape

from the danger, as by attempting to jump in the wrong direction.

Even a mistake of that kind, happening at a moment of extreme peril,

would not be regarded as reckless or negligent act on the part of the

plaintiff which would preclude him from recovering damages.

But if, on the other hand, this injury to him resulted from his own
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319 act in attempting to jump from the hand-car at a time when it was his

duty to have remained on the hand-car and assist the others

in checking its speed and removing it from the track so as to

get out of the way, and when he had no reasonable cause to

regard himself as being in extreme danger; or if the defendant

was entirely guiltless of any negligence ; if the foreman was not

guilty of imprudence in running the hand-car at the rate it was jjoing

;

if the freight train did not approach a curve or crossing where it was

the duty of the engineer to give warning—so that there was no negli-

gence on the part of the defendant, then your verdict should be in favor

of the defendant.

If within these principles you reach the conclusion that the plaintiff

is entitled to any damages, you will fix the amount at what you regard

as rtasonable compensation to him for the injury complained of. The
^^^ injuiy complained of is the physical injury resulting from being run

over by the hand-car at the time. The amount is not to be enhanced

b}^ any conduct, whether commendable or otherwise, on the part of the

railroad company subsequent to that time. For such injuries as are the

natural consequence of the accident there at that time is all that the

plaintiff can recover.

In fixing the amount, you have the right to take into consideration

his expectancy, which was shown to be 38 years and a fraction, and

fix upon what you think would be reasonable compensation to him, as

near as you can gauge it in money, for the injury which he has suffered.

You cannot award any sum in addition to compensation, for the mere

purpose of punishing the railroad company, or for what is termed

exemplary or vindictive damages. Damages are to compensate the

321 plaintiff, not to punish the defendant; whatever sum j^ou fix upon

should be a sum which you, in your judgment, regard a proper amount,

and it would be improper conduct for a jury to ascertain what amount

they give a verdict for by any scheme involving a resort to a chance

verdict. Juries sometimes allow each member to fix an amount which he

is willing to give a verdict for and add together and strike an average.

Any agreement to resort to that kind of scheme, to render a verdict for a

quotient so made, would not be the deliberate judgment of each of the

twelve. The amount would be fixed by hazard and would not be a

proper verdict. Whatever verdict you fix as damages, if any, should

be the amount that you think is the proper amount. This is a case

which each juror is required to act reasonably about, and endeavor to

come to an agreement—an agreement which shall satisfy the mind and

judgment of each of the twelve. It is only your unanhnous verdict

which can be received, but it is your duty to confer together carefully
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22 and candidly—not to be unreasonable in undertaking to force your
own opinion upon othera, but to be guided by reason yourself, so as to

come to an agreement, such an agreement as will satisfy the conscience

of each juror.

In no case can you give the plaintiff more than $25,000, the amount
sued for. •

Now, at the request of defendant's counsel, this bill of exceptions

is settled and allowed, and I, C. H. Hanford, Judge of the aljove en-

titled Court, do hereby certify that the foregoing bill of exceptions,

from pages 179 inclusive, contains a statement of the facts and all the

evidence introduced at the trial and upon w^hich said cause was heard

and determined; and that said bill of exceptions contains all the

material facts necessary to the determination of any and all ques-

^^ tions involved in said cause; and the rulings therein (except such

rulings as were entered of record at the time of the occuriing thereof)

and the instructions to the jury given by the Court.

Settled and signed this oth day of August, 1891.

C. H. Hanford, Judge.

Copy of the above and within bill of exceptions received this 14th

day of July, 1891, at Spokane, Washington.

A. K. McBROOM and L. H. PRATHER,
Attorneys for Plaintiff.

In the Circuit Court of the United States, Ninth Judicial Circuit, foy

the District of WasJiington, Eastern Division, terms at Spokane.

Hugh Charless, Plaintiff,
^

24 vs. V

Northern Pacific Railroad Company, Defendant.

)

PETITION FOR NEW TRIAL.

Now comes the defendant above named, by Mitchell, Ashton &
Chapman, its attorneys, and petitions the Court for an order granting

a new trial in the above entitled case, and setting aside the verdict

rendered by the jury therein, and for a vacation of the judgment en-

tered therein, upon the grounds and for the reasons following, to-wit:

FIRST.

On account of accident and surprise which ordinary prudence could

not have guarded against.

second.

Newly discovered evidence, material for defendant, which it could
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325 not with reasonable diligence have discovered and produced at the trial.

THIRD.

Insufficiency of the evidence to justify the verdict, and that the

verdict is against the law.

FOURTH.

Error in law occurring at the trial, find excepted to at the time by

the defendant.

FIFTH.

Excessive damages ; the award made by the verdict appearing to

have been given by the jury by reason of passion and prejudice, and

upon the law and the evidence.

The first and second grounds of the above petition are based upon

the affidavits of August Bowman, F. W. Gilbert, W. Moir, W. F. Car-

'^26 gQQ ajij J jj Mitchell, Jr., herewith filed and served.

MITCHELL, ASHTON & CHAPMAN, and

HYDE, McBRIDE & ALLEN,
Attorneys for Defendant.

The above and foregoing petition for a new trial having been pre-

sented on this 13th day of June, 1891, by J. H. Mitchell, Jr., one of

counsel for the defendant named therein, and application having this

day been made by said counsel for an order allowing that forty-two

days have not elapsed since the date on which the verdict was rend-

ered in said case, and the Court being otherwise fully advised in the prem-

ises, and it appearing to the Court that this petition for a new trial

should be permitted to be filed, it is now and here

—

Ordered : That said application for filing be granted, and that the

filing of said petition be and now is hereby allowed ; and it is further

Ordered : That all proceedings upon said verdict and the judg-

ment entered thereon be and hereby are stayed until the said petition

for a new trial shall be heard and determined.

Done at Seattle, Washington, this 13th day of June, 1891.

C. H. HANFORD,
Judge.

Due and legal service hereby admitted, by receipt of a true copy,

this 15th day of June, 189L

McBROOM, PRATHER & DAUSON,
Attorneys for Plaintiff.
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o28 In the Circuit Court of the United States, District of Washington,

Eastern Division, holding terms at Spokane Falls.

Hugh Charless, Plaintift, \

vs. \

Northern Pacific Railroad Company, Defendant. )

AFFIDAVIT.
State of Washington, )

County of Spokane. )

''^^"

August Bowman, being first duly sworn, upon oath, deposes and
says :

That he is a white male citizen of the United States, over the age of

twenty-one years; that he resides at Spokane, in the County of

qnn '"Spokane, State of Washington, and has resided at said place for more
than three years last past continuously ; that he is now and has been at

all times continuously for the last seven years past in the employ of the

Northern Pacific Railroad Company, the above named defendant, as a
locomotive engineei- ; that he is now and has been for three years last

past continuously in such employ as such engineer, on the Spokane and
Palouse Railroad, a branch of the Idaho division of said defendant's

main line, running a locomotive pulling trains from Spokane, in the

County of Spokane, State of Washington, to Genessee, in the County
of Latah, State of Idaho, leaving Spokane every afternoon, running to

Genessee on the same day and arriving back at said Spokane from

Genessee on the morning of the following day.

That on or about the 6th day of March, 1891, affiant was granted

by M. Moir, Master Mechanic of said railroad company at Sprague,

330 Washington, a leave of absence for thirty days, with the privilege of

thirty days further, if necessary.

That on or about the 6th day of March, 1891, affiant left the said

city of Spokane for Sacramento, in the State of California, ari-iving at

the latter place on or about the 10th day of March, 1891. That owing to

the illness of affiant's mother at that place, affiant was not able to leave

said place for his home in Spokane, to resume his said work or employ-

ment, until the 29th day of April, 1891. That upon leaving said place

on said day affiant went directly to Spokane, but did not arrive there

until about midnight on the 2d day of May, 1891.

That on August 30th, 1886, affiant was in the employ of said defend-

ant, as a locomotive engineer, and on that day was as such engineer

running an engine pulling a special freight train east from Sprague,

and was running said engine and pulling said train when the same

was rounding a curve about one and one-half or one and three-quarters
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oo, miles west from the station of Cheney, on the Idaho division of the

defendant's main Une of raih-oad, on said 30th day of August, 1886,

when a hand-car with section foreman and section hands was approaching

from the opposite direction going west. That when affiant first saw said

hand-car and the men thereon, the said hand-car was about one-half

mile distant eastward from his engine, and his said engine with his train

was then running not to exceed eighteen miles per hour. That imme-

diately upon seeing said hand-car and said men thereon, affiant blew

the whistle of said engine, giving the alarm signal to the men on said

hand-car of the approach of said train ; and thereafter, seeing that one

of the men on said hand-car had stepped off in front of said car

in the direction in which the same was going, and in stepping off had

fallen between the rails, and seeing that the men upon said car were

having some difficultv in removing said person and said car from the

332 track,\ffiant at once proceeded to reverse his engine and slow down

the sneed of his train, and to do everything possible to stop said train

;

I that when said person stepped off of said car in front thereof, said hand-

F car was more than nine hundred feet distant from said engine; that

said person and said hand-car were removed from the track by the

other men upon said car, before the engine of said train arrived at the

place where said hand-car was when it stopped ;
and that said train

was brought to a full stop more than thirty feet distant and westward

from the point where said hand-car was stopped and removed from

said track ; that said train was not running at a greater speed than

eight miles per hour, at the time when said person before mentioned

stepped off of said hand-car; that there was not at or near the place

where said hand-car was stopped and removed from the track, any

0..0 road cros-sing or highway over said railroad track, and that there was

not, at said time, any road crossing or highway over said railroad

track, at or near the curve or cut, around and through which said train

was running just immediately prior to the arrival of said train at the

place where said hand-car was removed from the track, and that there

was nothing at or anywhere near said curve or cut, or the place where

said hand-car was removed from the track, requiring any signal to be

given by the blowing of the whistle, or the ringing of the bell of said

engine.
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334 That, had affiant been present as a witness on the trial of the above'

entitled cause, he would have testified to the facts as herein stated, and
will so testify at any trial which may be had of this cause.

Austin Bowman,
Subscribed and swoni to before me, )

this 11th day of June, A. D. 1891. /

[seal.] E. R. York,

Notaiy Public, residing at

Due and legal service hereof admitted by receipt of a true copy,

this 15th day of June, 1891.

McBROOM, PRATHER and DAUSON,
Attorneys for Plaintiff.

/;/ the Circuit Court of the United States, District of Washington^
o3o Eastern Division, holding terms at Spokane Falls.

Hugh Charless, Plaintiff,

vs.

Northern Pacific Railroad Company, Defendant

AFFIDAVIT.

State of Washington, )

]

County of Lincoln, j

F. W. Gilbert, being first duly sworn, upon oath, deposes and says

:

That ever since the 1st day of April, 1890, he has been and now is

the Superintendent of the Idaho Division of the main line of the

Northern Pacific Railroad and of all branches thereof, including the

Spokane and Palouse branch, running from Spokane, Washington, to

>36 Genessee, Idaho.

That August Bowman has been during all of said time, and is now,

a locomotive engineer in the employ of said railroad company, running

an engine puUing trains over said Spokane and Palouse branch between

Spokane and Genessee. That on the 2d day of April, 1891, upon

receipt of a letter from Mitchell, Ashton & Chapman, attorneys for

said company, requesting information as to the whereabouts, employ-

ment and location of witnesses required for the defendant, affiant

informed Mr. W. F. Carson, the person who delivered said letter, acting

as ag'ent for said Mitchell, Ashton & Chapman and for said company,

that the August Bowman mentioned in said letter as being required as

a witness was then an engineer on the Spokane and Palouse branch, and

could be had as a witness in said case upon a day's notice. That upon

the same day affiant received a letter from said Mitchell, Ashton k.

Chapman, requesting similar information respecting witnesses required



113

337 in the case of Alexander Young against the same company, among

which witness&s the said Bowman was also named ; and that affiant

gave to said Carson, who presented said letter, the same information

concerning said Bowman as had been given him relative to the above

entitled case. That at said time, said Bowman being regularly em-

ployed as engineer upon said Spokane and Palouse branch, affiant sup-

posed that he was then running upon said branch as such engineer

;

affiant then knowing that said Bowman had not been discharged, but

was still in the employ and service of said company, but that affiant did

not know at said time that said Bowman had been granted leave of

absence, or was then absent from his regular employment or from the

State, upon leave of absence. That afterwards, to-wit : on or about

the IGth or 17th day of April, 1891, at Spokane, affiant, in company

with James M. Ashton, one of the attorneys for defendant, and D. G.

^^^ Lovell, a United States Deputy Marshal, looked over and examined a

list of witnesses as contained in subpoenas which had been issued out of

the above entitled Court in the above entitled cause ; and also in the

case of Alexander Young vs. Northern Pacific Railroad Company ; that

the name of August Bowman was contained in one of the subpoenas

issued in each of sard causes ; that affiant assured said Ashton and said

Lovell that said Bowman was still in the employ of the defendant, running

as engineer upon said Spokane and Palouse branch, and could be had

upon a day's notice, and that he would undertake to have him on hand

at Spokane as a witness at the trial of said causes, upon receiving such

notice. That at said time said Bowman was still in the employ of said

company, and affiant supposed that he was at that time upon his regular

run upon said Spokane and Palouse branch, and did not know that he had

QQQ been granted or was then off duty or absent from the State upon a

leave of absence. That afterwards, on or about April 27, 1891, affiant

received from Mitchell, Ashton & Chapman, a letter dated Tacoma^

April 25, 1891, notifying him that on Wednesday, April 29, 1891, they

would require as a witness on behalf of defendant, at the United States

Court at Spokane, in the case of Alexander Young against said defend-

ant, the said August Bowman ; that affiant, upon receipt of said letter,

immediately took steps to have said Bowman attend as such witness at

Spokane, and upon directing Mr. M. Moir, master mechanic at Sprague,

to relieve Mr. Bowman from duty for that purpose, and to supply

another man to fill his place during his absence as a witness, affiant

learned for the first time from said Moir that said Bowman had been

gi-anted a leave of absence and was then absent somewhere in the

State of California.

That affiant then at once made further and diligent inquiry as to the
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whereabouts of said Bowman, and ascertained that he was somewhere
in California, the exact location not being known, attending at the sick

bed of a very near relative, who was then seriously ill ; but ascertained

also that said Bowman was expected back daily. That on the 29th day
of April, 1891, affiant notified John H. Mitchel', Jr., one of the attor-

neys for defendant, then at Spokaae, by wire, that said Bowman was
away on leave of absence, but that he was expected back daily, and im-
mediately wrote him at Spokane, under date of May 1st, 1891 ; tliat said

Bowman was expected back daily, but that the time of his arrival was
uncertain. That notwithstanding careful and diligent inquiry, affiant

could not learn when said Bowman left said California to return to this

State, but did discover, on or about the 4th day of May, 1891, that said

Bowman had arrived at Spokane on or about midnight on the night

of the 2d day of Ma}-, 1891. F. W. Gilbert.

Subscribed and sworn to before me, )

this 11th day of June, A. D. 1891. j

[seal.] E. B. York,

Notary Public residing at Tacoma, Washington.

Due and legal service hereof admitted by receipt of a true copy, this

15th day of June, 1891.

McBROOM, PRATHER & DAUSOJS,
Attorneys for Plaintiff.

In the Circuit Court of the United States, District of Washing-

ton, Eastern Division, holding terms at Spokane Falls.

o^2 Hugh Charless, Plaintiff,
^

vs. V

Northern Pacific Railroad Company, Defendant. )

AFFIDAVIT.

State of Washington,
County of Lincoln, |

"

'

W. Moir, being first duly sworn, upon oath deposes and says :

That for four years last past continuously, he has been and is the

master mechanic of the Northern Pacific Railroad Company, the above

named defendant, with headquarters at Sprague, Lincoln County, State

of Washington, and having charge of machinery and motive power

upon the Idaho division of said company's main line, and the branches

operated in connection therewith, and having charge, control and direc-

tion of the engineers and firemen employed upon said division and
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343 branches, subject, however, to the more general supervision, direction

and control of the superintendent of said division and branches.

That August Bowman is now, and has been for more than eight

year-s last past continuously, a locomotive engineer in the employ of

said company, running engines pulling trains on the run between

Spokane, in the State of Washington, and Genessee, in the State of

Idaho.

That on or about the 6th day of March, 1891, said August Bow-

man was by this affiant granted a leave of absence for the period of no

stated time.

That affiant was informed or learned that at or about the time of

the granting of said leave of absence, said August Bowman left the

State and went to some place in the State of Cahfornia, not known to

affiant, to attend upon the sick bed of a near relative who was seriously

^^'^
ill. That affiant was afterwards informed and verily believes that said

August Bowman's return to his regular employment was delayed by

the continued serious illness of said relative.

That on or about the 'iTth day of April, 1891, when affiant was

notified by F. W. Gilbert, Superintendent of said division, that said

Bowman would be required on the 29th of April, 1891, as a wit-

ness for the company at Spokane, and upon receiving directions from

said Gilbert then and there to relieve said Bowman for that purpose,

and to supply his place with another man, affiant informed said Gilbert

that said Bowman had been granted a leave of absence and was then

absent, detained in California by the sickness of a relative, but was

expected back daily. That it was true at said time, as affiant verily

believes, that said Bowman was so detained, but it was also true at

345 said time that he was expected back daily. That affiant then and

there made every effort, by diligent inquiry, to ascertain the where-

abouts of said Bowman, and to obtain definite information as to when

he would return, and did not learn of his return until about the 3d or

4th day of May, 1891, when he learned that Bowman had arrived at

Spokane at midnight of the night of May 2d. That affiant did not

know, or it did not occur to him at the time, that leave of absence was

granted to said Bowman, and at the time that he left this State that

he would be required as a witness prior to the time of the expiration,

of his leave of absence. W. Mom.

Subscribed and sworn to before me
|

this 11th day of June, A. D. 1891. j

[seal.] E. R. York,

Notary Public, residing at Tacoma, Washington.
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340 Due and legal service hereof admitted by receipt of a true copy
this loth day of June, 1801.

McBROOM, PRATHER and DAU80N,
Attorneys for Plaintiff.

In the Circait Court of the Vuited States, District of Washington, East-

ern Division, holding Terms at SpoJcam

Hugh Charless, Plaintiff,
]

vs. I

Northern Pacific Railroad Company, Defendant.

)

State of Washington,

County of King.

AFFIDAVIT.

347 ^^' ^' ^*^'"^'^'*' Ijeiug first duly sworn, upon oath deposes' and
s:iys: That during the pariod frjai April 1, 1893, until Juae 1,

1891, affiant was continuously in the employ of tlie Northern
Pacific Railroad Company as au attache of the legal department of

said company; hcving for his employment the duty of lookin^jC up
and ascertaining the whereabouts of witnesses under the general

direction and supervision of J. H. Mitchell, Jr., of counsel for said

defendant; that it was the duty of affiant iu looking up witnesses,

as aforesaid, where such witnesses were understood or believed to

be in the employ of said company, to apply to the Superintendent of

the division upon which they were believed or understood to be
employed, for information as to the place of their employment and
location, within what time their acteudance could be procursd, aud
to ascertain whit notica s lid Sapariat mdeiit would require, and

348 'ipon what notice they could be procured and their attendance

seemed at the place and time of trial, and to report to said J. H.
Mitchell, Jr., or t) the firm of Mitchell, Ashton & Chapman, at

Tacoma, the information so obtained from said Superintendent.

That on the 31st day of March, 1891, there was delivered to affi-

ant, by J. H. Mitchell, Jr., of the firm of Mitchell, Ashton & Chap-

man, a number of letters, directed to F. W. Gilbert, Superintendent

of the Idaho Division of the above name 1 defendant's railroad and
of the branches of said division, aad signed by said Mitchell in the

firm name of Mitchell, Ashton & Chapman, which said letters re-

quested information from said Gilbert relative to the whereabouts

and location of witnesses required on behalf of defendant in causes

in which defendant was a party in the United States Court at Spokane,

and which said letters notified said Gilbert th .t said Court would

convene at Spokane on or about the 7th day of April, 1891.
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340 That a noug said letters was one relative to witiies-ies in the above

entitled case, and also one with relation to witnesses in the case of

Alexander Young vs. said defendant; that the name of August Bow-

man was in both of said letters designated as a witness required on

behalf of said Company.
That on the 2nd day of xA.pril, 1891, affiant arrived at Sprague, the

division headquart -rs of said Gilbert, and delivered to him the said

letters, and called for the information requested therein.

That oa s li'l date, affi int and said Gilbert, in said Gilbert's office

at Sprague, considered together the various names mentioned in said

letters, and as said Gilb rt would designate that a certain person Wiis

then in the employ of the Compmy, and could be hid upon a diys

notice, he, the said Gilbert, did in presence of said affiant mark un-

der the said name upon said letter a line in red ink, and did, at the

350 same time, give to affiant personally the information that such person

was still in the employ of the Company and could be had upon one

day's notice.

That such information was given affiant by said Gdbert as to

August Bowman in both the above entitled cases and the case of

Alexander Young against said Company.

That upon the following day, on April 3rd, 1891, upon arrival at

Spokane, affiant made a full report in writ'ng to said Mitchell, Ashton

& Chapman, and sent same to them by mail at Tacoma.

That affiant has this day heard read the affidavit of J. H. Mi-
chell, Jr., herein, and has hear'l read and ex-imined the exhibits

attached to said affidavit, and that the letters attached to said affi-

davit, marked Exhibits and , are the same lett--rs herein

referred to, and the lines in red ink u ider the names mentioned in

351 said letters, are the lines as made by said Gilbert a' said time here-

inbefore referred to.

That the exhibit attached to said Mitchell's affidavit, marked Ex-

hibit. . . ., is the origin .1 letter of this affiant hereinbefore refered to,

containing a report of the information which affi mt obtained through

conference with said Gilbert, or from all other sources which he had

consulted, in th • course of a diliigent search and inquiry, cind that

the signature appended to said letter and report is this affiant's

original signature.

That affiant also, about three or four days subsequent to the send-

ing of said report, reported in person to said Mitchell, coifirming in

particular and in detail, the statements contained in his written re-

port.

That after reporting to said^Mitchell in person, he was directed
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352 by said Mitchell to go to the State of Oregou, and find if possible,

the person named as Donahue, who was the conductor of the special

freight train which was approaching the hand-car mentioned in the

complaint, at the time of the accident and occurrence mentioned
tiierein That said affiant, having heard, and having reported to

said Mitchell, that said Donahue was believed to be residing at

Cross Hollows, in the State of Oregon, under the direction and at

the request of said Mitchell, affiant went to the State of Oregon, and
made inquiries at, and about, and in the vicinity of said Cross Hollows
for said Donahue, and after diligent search and inquiry, affiant was
unable to find him, or to get any trace of him, or ascertain his where-

abouts or location, and so reported to said Mitchell, shortly there-

after and prior to the time of the commencement of the trial of the

above entitled action.

^^^ W. F. Carson.

Subscribed and sworn to before me,

)

this 13th day of June, a. d., 1891. \

[seal] E. R. York,

Notary Public in and for the State of Washington, residing at

Tacoma, in said State.

Due and legal service hereof admitted by receipt of a true copy,

this 15th day of June, 1891.

McBROOM, PKATHER & DAUSON,
Attorneys for Plaintiff.

354

In the Circuit Court of the United States, District of Washington,

Eastern Division, holding Terms at Spohuie.

Hugh Charless, Plaintiff,

vs. (

Northern Pacific Railroad Company, Defendant.
\

AFFIDAVIT.
State of Washington, )

- ss
County of Pierce. j

J. H. Mitchell, Jr., being first duly sworn, upon oath deposes

and says :

That he is and has been at all times during the pendency of this

action one of the attorneys for the defendant in the same, and has had

at all times during the pendency thereof the charge, direction, and

control of the defense of the defendant to said action, and has had gen-

eral supervision over the matter of ascertaining the whereabouts and
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355 location of tho wituesses for the defendant, and the procuring of

their attendance upon trial of this cause. That affiant is now, and

has been ever since the 4th day of November, 1887, a member of the

firm of Mitchell, Ashton & Chapman, cou'-sel for said defendi_t for

. the States of Washington and Idaho, having headquarters and resid-

ing at Tacoma, in Pierce county, in said State of AVashington. That

during the period from the first day of April, 1890, to the 1st day of

June, 1891, continuously, W. F. Carson was in the employ of the

Northern Pacific Railroad Company, as an attache of the legal de-

partment of said Company, having for his employment the duty

of lookii'g up and ascertaining;- the whereabouts of witnesses

under the general direction and supervision of tiffiant; that it was

the duty of said Carson in looking up witnesses under the direction

of affiant, where such witnesses were understood and believed to be

356 in the employ of said Company, to apply to the Superintendent of

the Division upon which they were believed or understood to be em-

ployed, for information as to the place of their employment and

location, within what time their attendance could be procured, and to

ascertain what notice said Superintendent would require, and upon

what notice they could be procured and their attendance secured

at the place and time of trial, and to report to said affiaut, or the

firm of Mitchell, Ashton & Chapman, at Tacoma, the information

so obtained from said Superintendent.

That on the 31st day of March, 1891, affiant wrote a letter to F.

W. Gilbert, Superintendent of said Company's Idaho Division and

the branches thereof, to which said letter was appended the signa-

ture of said firm of said Mitchell, Ashton & Chapman, signed by

_ ^ affiant, and which letter notifie i said Gilbert that said firm had sent

' by said Carson a number of letters calling for inform ition as to the

location of witnesses, and other necessary data for use in the United

States Court, which would convene in Spokane on the 7th of Ai^-il,

1891, a copy of which said letter is hereto attached, marked

" Exhibit A," and made a part of this affidavit.

That on the same day, and under *-he same date, affiant wrote a

letter to said Gilbert, sijrnei in the sime way, and forwarded same

by said Carson to said Gilbert at his headquarters in Sprague, Lin-

coln county. State of Washington, calling for definite information as

to the whereabouts of certa'n witnesses required in the above

entitled case, and enquiring particularly in relation to the where-

abouts of August Bowman, supposed to be running on the Spokane

and Palouse branch of the Idaho Division as an engineer; the
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358 original of which said letter is hereto attached, mirked "Exhibit
B," and made a part of this affidavit.

That oti the same date affi int also w.ote a sioailar letter to said

Gilbert, similarly sig .ed, and forwarded same by said Curson to

said Gilbert, inquiring as to the wheraaboats of wutaess3s required

in the case of Alexander Youu'g vs. same Def ;ndant, pending for

trial and to be tried at tlie term of the United States Cou t to con-

vene at Spokaie oi April 7, 1891, and particularly naming in siid

letter the said August Bowman as a witness required on behalf of

said defendant in said case. The origin d of which said letter is

hereto attached, marke I "Exhibit C," and mide apart of this

affidavit. That on the 2 1 dav of April, 1891, the siid letters desig-

nated as Exhibits " B " and " C " were personally delivered by said

Carson to said Gilbert at the headquarters of the latter in said

359 town of Sorague, and on the same date the letter designated as

Exhibit "A" was also delivered t > said Gilbert at siid place.

That on or about the 4th day of April, 1891, affi int received at

Tacoraa, by mail through the post-office from s lid W. F. Carson, a
letter dated at Spokane, April 3, 1891, giving a report of the infor-

mation he had obtained relative to tho whereabouts and location of

the various witnesses required in behalf of defendant on the trial

of the various cases mentioned therein, to be tried at the t -rm of

the United States Court about to convene at Spokane, including

among others such information in the above entitled case, and also

in the case of Alexander Young vs. said company, in relation to

each of which said cases the name of August Bowtnin was men-
tioned as being an engineer on the Sp «kaiie and Palouse branch,

and giving the information that said Bowman could be had upon one
360 day's notice; that the original of said letter is her.-!to attached and

marked Exhibit "D", and m ide a part of this affidavit.

That said term of said Court did not regularly convene until the

14th day of April, 1891; that upon the convening of said Court, the

above entitled cause was assigned upon the trial calendar to come
on for trial on the 30th day of April, 1891; that the cause of Alex-
ander Young vs. said company, was by said assignment set for

trial on the 29th day of April, 1891. That on the 15th day of April,

1891, affiant caused a subpoena to be issued out of the above en-

titled Court for witnesses upon behalf of the defendant, to appear
in said cause in said Court upon the 30th day of April, 1891, at 10
o'clock A. M.

That, among others, the name of August Bowman was contained
in said subpoena, as per a certified copy of said subpoena, which
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,G1 is hereto annexed and marked Exhibit "E", and made a part of

this affidavit.

That upon said subpoena being issued it was delivered to D. G.

Lovell, Deputy United St ites M irshal, and under direction of this

affiant said F. W. Gilbert, Superintendent aforesaid, and James

M. Ashton, one of the attorneys for defendant and a member of the

firm of Mitchell, Ashton & Chapman, met with said D. G. Lovell, in

the city of Spokane, on the 16th day of April, 1891, for the purposa

of furnishing said Lovell with information as to where said wit-

nt sses named in said subpoena could be foand and wit'iin what

time their attendance could be procured, it being the intention of

this affiant that said Gilbert should inform said Lovell as to which

of said witnesses were in the employ of said Company, and whose

attendance could be procured by said Gilbert upon one day's notice

102 to him. That affiant is informed that said Gilbert at said time

assured said Lovell that said Bowman was in the employ of said

Company with he-idquarters at Spokane, and could be had upon one

day's notice.

That affiant is also informed by said Gilbert, and verily believes

it to be a fact, that said Gilbert supposed at said time, and had every

reason to believe, that said Bowman, who was still in the employ of

said Company, was upon his usual run and engaged upon his usual

work, being in the City of Spokane every day in the course of run-

ning his train in and out of the same.

That upon the 25th day of April, 1891, affiant wrote a letter under

th >t date, at Tacoma, to said Gilbert at Sprague, which said letter

was signed b} affiant in the firm name of Mitchell, Ashton & Chap-

man, and mailed through the post-office at Tacoma to siid Gilbert,

*^'^ which said letter said Gilbert received on or about the 27th day of

April, 1891.

That said letter notified said Gilbert that on Wednesday, the 25th

day of April, 1891, the said Bowman would be required as a witness

at Spokane, in the case of Alexander Young against said Company,

a copy of which said letter is heieto attached, marked Exhibit " F,"

and made a part of this affidavit.

That on or about the 30th day of April, 1891, affiant received at

Spokane, where he was then engaged in the trial of said Young case,

a telegram from said Gilbert, sent from Sprague, notifying him that

said Bowman w^as away upon a leave of absence, but was expected

back daily; the original of which said telegram is hereto attached,

marked Exhibit "G," an-^' made a part of this affidavit.

That on the 1st day of May, 1891, while still engaged in the trial
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o(i4 °^ '"^^^ Young case, affiant sent from Spokane a telegram to said Gil-

bert, notifying him that his telegram wis the first intimation that

affiant had that said w tness Bovvm in was not upon his regalar run
and would not be on hand as a witness, and notifying him that he
was badly in need of the presence of said Bowman; a copy of which
telegram is hereto attached, marked Exhibit " H", and made a part

of this affidavit.

That on 'or about May 1, 1891, and just about the time of the

sending of the telegram last above mentioned, affiant received at

Spokane a letter from f^aid Gilbert, dated at Sprague, May 1, 1891,

confirmMtory of the telegram already sent by said Gilbert and received

by affiant, notifying affiant that said Bowman was absent up )n a

leave of absence, but was expected back daily; the original of which
said letter is hereto attached, marked Exhibit "I", and made a part

3G5 of this affidavit.

That on the same day, to-wit. May 1st, 1891, the trial of said

Young case having been concluded, and the trial of the above en-

titled cause having been entered upon, affiant sent a telegram at

Spokane to said Gilbert at Sprague, notifying him of the completion
of the Young ca>e, of the commencement of the trial of the above
entitled cause, and stating that said Bowman was badly needed as a

witness in said caus'% and that if he had arrived to have him come
at once to Spokane; a copy of which said telegram is he eto attached,

marked Exhibit "J", and made a part of this affidavit.

That the trial of this cause was proceeded with during the 2d
day of May, 1891, and the taking of testimony was finished upon
said 2d day of May.

^
That on the morning of the 4th day of May, being Monday, the

'^ argument to the jury was commenced, and was still in progress at

the noon intermission upon said day, during which said intermission

affiant learned for the first time that said Bowman had arrived in

said Spokane about midnight on the night of Saturday, the 2d day

of May, 1891.

That during the trial of said Young case, and before commencing
upon the trial of the above entitled case affiant was busily engaged in

Court, but was during said time forwarding telegrams along th - line

of defendant's road inquiring whether said Bowman was anywhere

upon the same, and was in other ways making inquiries as to his

whereabouts, but could learn nothing concerning it at said time.

That during the taking of the testimony in the above entitled

case, affiant was still diligently prosecuting said search and inquiry.
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307 but without obtaining anj information as to the wliersibouts of said

Bowman.
Tliat when affiant hud finall}^ learned of the arrival of said Bow-

man in Spokane, the said cause had proceeded too far for the

introduction of the testimony of said Bowman.
That the testimony upon behalf of the plaintiff in the above

entitled case to the effect that there was a road or highway crossing

the defendant's track at or near the cut or curve where the accident

mentioned in the complaint is alleged to have taken place, and that

the engineer of the special freight train approaching around said

curve through said cut from the direction towards which the hand-

car mentioned in the complaint was being operated, did not blow

the whistle of his engine, or give any alarm of the approach of his

train to and over the said crossing, was a surprise to the defendant

^^^ and this affiant, as nothing had been alleged in the complaint con-

cerning any such matters, and no notice given to defendant prior to

the trial, or upon the trial prior to the submission of such testimony,

that any such facts would be relied upon, and in the absence of the

engineer of said train he had no means of meeting said proof, and

that affiant was then too busily engaged in the trial of said cause to

set on foot or prosecute the inquiry to obtain propsr witnesses to

disprove said facts, or to in any way meet said proof.

That the taking of testimony in the above entitled cause was not

commenced until the morning of the 2d day of May, 1891, and was

concluded before the expiration of said day, and affiant had no

opportunity to meet the proof made in that regard. That the said

August Bowman was the engineer of said special freight train at the

r,.^Q time and place of the accident anl occurrence mentioned in the com-

plaint, and would have testified upon the trial of said cause, had he

been present as a witness for the defendant. That there was at

said time no roa^i or highway crossing over said railroad track at or

anywhere near said cut or curve, or the place of said accident, or

occurrence mentioned in said complaint, and he will so testify, and

affiant and defendant expect to prove by said Bowman upon the

event of any subsequent trial of this case, that there wis m such

road or highway across said defendant's track at or anywhere near

said cut or curve, cr the place of said accident or occurrence.

That said Bowman would also have sworn and testified, if he had

been a witness upon the trial of said cause, that his said train stopped

more than thirty feet distant from and westward of, and before reach-

ing the place where the said plaintiff fell from, or g >t off from said

hand-car, and the point from which said hand-car was removed from
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o70 said hack, and never did pass by said point until after it was starred

up again after the said hand-car and the said plaintiff had been re-

moved from said railroad track. And the said Bowman will testify,

and affiant and said defendant expect to prove by said Bowin in,

upon any subsequent trial, that miy be had of sii 1 cause, that said

train did so stop, as hereinbefore* stated. And affi mt farther says

that when informed by the letter of said Carson, hereto attached,

that one Donahue, who was the conductor of said special freight

train at said time, was reported and believed to be, at a place called

Cross Hollows, in the State of Oregon, he directed said Carson to go

to the State of Oregon and find said Donahue, and procure if possible,

his attendance at the trial, or ascertain his location and whereaboats

so that Ids deposition might be taken.

That said Carson, in response to said request and direction, went
-5

'

J t:) said State of Oregon, and made inquiries at and ab uit said place

known as Cross Hollows, as to the whereabout of said Donahue; but

aftar diligent search and inquiry, as affiant is informed and verily be-

lieve?, said Carson was unable to locate or find said Donahue, and so

reported to this affiant prior to the commencement of the trial of

this cause.

That said Donahue left the s ^rvice of said Company several years

ago, and prior to the commencement of this action, and his where-

abouts have not been known to affiant cr the representatives of de-

fendant since the time of his leaving said employment, and after dili-

gent search made by this affiant and other agents and representatives

of the defendant, it h is not besn possible to find the said Donahae,
or obtain any information as to his whereabouts,

oh-o That affiant Drior to the time nf the trial of this caus", made dili-

gent search and inquiry to ascertain the whereaboats and location of

the other employes engaged as servants of said Company on board

said special freigut train at the time of said accident, in addition to

said conductor and engineer, hereinbefore referred to: but, after dili-

gent search aiid inquiry during all the time that said action was pend-

ing down to the time of trial, affiant was unable to ascertain the

whereabouts of s dd persons, they having left the service of said

Company prior to the commencement of this action.

That there was not at the time of said trial anyone known to affi-

ant or the said defendant, except said engineer, August Bowman,
who knew of or could testify to the facts with regard to the move-

ments of said train at the time of said accident, and the facts herein-

before referred to as being those which said Bowman would have

testified to on the trial of said cause, and those which he will testify
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373 to in t!ie event of any subsequent trial of said cause, and in the ab-

sence of said Bowman the said evideuce was not obtainable.

J. H. Mitchell, Jr.

Subscribed and sworn to before me, )

this 13th day of June, A. D., 1891.
)

[seal.] E. E. York.

Notary Public in and for the State of Washington, residing at

Tacoma, in said State.

Due and legal service hereof admitted, by receipt of a true copy,

this loth day of June, 1891.

McBROOM, PRATHER & DAUSON,
Attorneys for Plaintiff.

Northern Pacific Railroad Company, Western Division, Legal Depart-

o-/ meat.
•^'^

Copy Exhibit "A."

Tacoma, Wash., M irch 31, 1891.

3Ir. F. W. Gilbert, Superintendent, Sprague :

Dear Sir :—We send by Mr. Carson a number of letters

calling for information as to the location of witnesses, and other

necessary data, for use in the U. S. Court which convenes in Spo-

kane on the 7tli of April. Should there be any information asked

for which you cannot definitely give Mr. Carson fiom your records,

or which he may not be able to obtain by personal investigation, and

you should consequently obtain same, pluase send s;ime to the ad-

dress of either Mr. Mitchell or Mr. Asliton, care Agent Tinling,

Spokane Falls, aud oblige,

,-,_- Yours truly,

MITCHELL, ASHTON & CHAPMAN.
M. Ph.

Exhibit "B."

Northern Pacific Railroad Company, Western Division, Legal Depart

rnent.

Tacoma, Wash., March 31, 1891.

Mr. F. W. Gilbert, Superintendent, Sprague.

Dear Sir : On August 29, 1890, we wrote you as follows :

" There is pending in the U. S. Court which convenes in Spokane

Falls next Tuesday the case of Hugh Charless vs. The Company.

This man claims that on the 28th d-iy of August, 1886, h© was a sec-



12G

370 tion h.and on section west of Cheney uader W. C. Kirk as section
foreman.

lluit on that date the section cresv went out with the hand-car;
that the operator at Cheney failed to notify him of train going
airainst them and proceeding ^ast; that h.iud-car was defective in

not being provided with proper br.ik s; that while section foreman
was on rear of car looking west, and he C larle-s, was on the front
of the car, ficiug east, with his back towards the direction towards
which they were going, that section foreman called out when near a
deep cut on curve, for the first time, that a certain train was about
due; and immediately after exclaimed ' There she is now;' that

Charless who was working the lever became frightened, turned
around to see what danger he was in, fell off or undertook to jump

^^^ oft, his clothing caught in the car and he could not extricate hims -If,

'^ ' the car ran over him but the car and all were pulled off the track

before the ti ain ( ame along. He suffered for a long time with par-

alysis in the lower part of his body c nd is still so suffering.

"He also claims damages on account of the failure to g've him
proper medical and surgical attention and treatment while he was
in the hospital at Missoula. The persons upon the car and in the

section gang besides himself and foreman AV. C. Kirk, were Wm.
Pawson, Wm. Tunley and T. Kirrell. The physician called at the

time of the accident was Dr. Pomeroy of Cheney. Please furnish

with a statement of the whereabouts of the persons named and how
and when they can be reached."

On August 30th you replied to this letter as follows: "Replying
to yours of Aug. 29th, relative to the case of Hugh Charless vs. the

o jg Company, the persons named in your letter Foreman W. C. Kirk,

Wm. Pearson, Wm. Tunley and C. H. Kirrell I have been unable

to locate. You remember this information was called for some
time ago and a vigorous effort made on my part to locate these

parties, but without success. The physician, Dr. Pomeroy, is still

at that point and he can be had as a witness at any time. I have

this day written Dr. Pomeroy advising him that you are liable to

call on him as a witness in thio case."

You supplemented the information given in your letter by a tele-

gram on Sept. 24th, to the effect that Conductor Donahue here had
charge of the extra that struck the hand-car near Cheney on August

30th, not 31st, and August Bowman, now running on the S. & P.

branch was engineer. You also state that Donahue had not been
in the service for several years and his whereabouts was unknown.

Please let us know whether Donahue has been found and what is
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370 the present location of Bowman; also whetber any of the train crew

other than these two are in the service, and where they can be found.

One of the section gang mentioned in the lette s referred to was

located by our Mr. Mitchell at the last term of court as a party kept

in hiding somewhere by the opposite party, but he was never able

to ascertain"which one of the men it was. Mr. Mitchell also located

one of the men he thinks, W. C. Kirk, the section foreman—
either at Colville or Marcus, and reached him by process of court,

and had an interviev with him at Spokane. He was keeping a

saloon at some point on the Spokane & Northern. M. V.Massey,

who was Roadmaster at the time of the accident knows him very

well Hud will probably remember which man it was. We would like

if possible to locate him ag lin.

Yours truly,

MITCHELD, ASHTON & CHAPMAN.

Exhibit "C."

Northern Pacific Ptailroad Compan}', )

Western Division, >-

March 31, 1891. Tacoma, Wash. )

Mr. W. F. Gilbert, Superintendent, Sprague.

Dear Sir :

—

On August 28, 1890, we wrote you the following letter: "The

United States Court convenes at Spokane Falls next Tuesday.

There is pending there the case of Alexander Young vs. the Com-

pany. In December, 1888, Condr. D. Crowley had trouble with

this man Young on Train 22 of that date. He would not give up

his ticket or pay fare; gave a ticket from Oakesdale to Spangle, but

did not get off at the latter place. Had another fuss with Crowley,

fired a shot and walked around the car with a revolver in his hand,

and afterwards boasted of having frightened the conductor and

brakeman. February 5th, on trip from Spokane, refused to give

up ticket or pay fare, and as car was full of ladies and children

Crowley concluded it was best to let him go through. He stopped

over at Marshall and on Feb. 0th boarded the train for Oakesdale,

boasting that he would go to that point for nothing or whip the con-

ductor. When asked for his ticket produced one which he should

have given up the day before. Was informed that it did not give

him any stop-over privileges. Refused to pay. Train was stopped

and effort made to get him off. He turned and made it lively for

Crowley, when Tim Reardon, at that time a discharged conductor
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382 traveling on the train, got in some effective work on Young, being
ablj assisted by Tom Garvin, another discharged conductor, who
was traveling the same way.

" We would like to be informed of the present whereabouts and
employment of Mr. Crowley, then conductor of the train in question,

and also of the following: J. R*. Marshall, then agent at Marshall
Junction; Mrs. B. C. Winston, wife of ageut then at Belmont, also

her son; Dr. Baker, an old man then at Oakesdale; the person who
was then agent at Oakesdale; 0. C. McEachran; O. K. Home, then
agent at Rosalia; Frank Bonner, then freight conductor on main
line, and V. E. Ford, brakeman on S. & P.; also would like to know
the whereabouts of Peter E. Lynn, who lived at Marshall; also the

party who was formerly the news-boy on train by name of Charles
Goddard, then living at Oakesdale," etc.

o83 To this letter you replied as follows, under the date of August
30th:

"Replying to yours of August 28th, relative to the case of

Alexander Young vs. this Company, Coudr. Dan Crowley at last

accounts was employed on the U. P., running out of Spokane Falls.

I have wired Asst. Supt. at Tekoa, asking his whereabouts. Will

advise you of this later. J. R. Marshall is still agent at Marshall

Junction and can be had at any time. Mrs. B. 0. Winston, wife of

the former agent at Belmont, is now at San Jose. C. C. McEachran
is still agent at Oakesdale. A. K. Horn is still agent at Rosalia.

Frank Bonner is a conductor on the main line and can be had on
two days' notice. V. E. Ford is now proprietor of the Crescent

Lodging House at Spokane Falls. Chas. Goddard, the news-boy
on the train, died recently at Spokane Falls. I will endeavor to

oo4 procure information as to the whereabouts of S. E. Lynn, of Mar-
shall, and advise you later. Dr. Baker is still living at Oakesdale."

We require in addition to the information sought in our letter

referred to, particulars as to the whereabouts of the following

witnesses at the former trial of this case, aud not named in the

letters above: Gus Bowman, who at last term of Court was on

the S. & P. run; John F. Bailey, who we believe was also on the

same run. We understand that Henry Albert, who was a witness

on the former trial, was killed in an accident on the S. & P. Are we
correct in this ? Tim Reardon we understand to be on construction

at Moscow, and we will endeavor to reach him through the Con-

struction Dept. We are informed by Supt. Holcomb of the U. P.,

that D. Crowley is running as conductor for the U. P. out of Tekoa.

Mr. Holcomb says he can be had whenever request is made through

the proper channel. Please notify Mr. Holcomb that Crowley will
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be wanted as a witness at Spokane during the coming term of

Court, and arrange so that he can be had upon notice of a day or

two from jour office. The exact time of his being required, as

near as possible, will be made known to you by us. We would like

to know also the whereabouts of Ed. Harris, a man who was on the

train at the time of the occurrence mentioned in our former letter,

and who was at that time a traveling salesman for some liquor

house in Portland. If anything has ever been ascertained about the

location of Peter E. Lynn, mentioned in former letter, let us know.

We would also like to know the names of the brakeman and bag-

gageman on board the train mentioned, their present location and

wheie they can be reached.

Yours truly,

MITCHELL, ASHTON & CHAPMAN.

Exhibit "D."

Spokane, Wash., 4-3-91.

Messrs. Mitchell, Ashton & Chapman,

Tacoma, Washington.

Gentlemen:—
Pursuant to your instructions I herewith report of progress

made in the securing of witnesses in the Hugh Charless case, to-

wit: W. G. Kirk, section foreman, who is wanted in this case, I

have been unable to locate, having wired from this point to the end

of the Central AVashiugton branch, also on the Spokane and North-

ern, following pointers that I had received on the side as to his

whereabouts, yet all of it has failed to bring to light this important

witness. There is one consolation; if we cannot find him the op-

posite side are in the same boat should they want him.

Wm. Pawson, Wm. Tunley, T. Kirrell, other members of the

gang which he was working with, are unknown quantities, as far as

locating them is concerned. I have been unable to get even a clew to

these gentlemen. Dr. Pomeroy, a resident of Cheney, is still there

and can be had on a day's notice. August Bowman, engineer of

Spokane and Palouse branch can be had also on a day's notice.

Conductor Donahue, a very important witness in this case, an ex-

employe of this road, can be found at Cross Hollows, Oregon, a

point off the line of railroad, six miles from The Dalles, and

reached by stage daily, except Sunday. If you think it necessary

that he should be subpoened, perhaps it would be well that X should

go to The Dalles and look him up. I shall await further instruction

from you regarding this witness. This covers the Charless case as
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;]iS8 i'di' as witnesses are concerneJ, and completes the list wliicli you

liaiulecl me.

Case No. 2.

That of Fredonia Herndon, widow of Geo. W. Herndou, Conduc-
tor Pegram, Engineer Morris Better, Fireman Jas. Stevens, Brake-

man W. H. Brooks and Rillie Harboard, Engineer C. Simonds,

Fireman Dave Jones can be had in a day's notice by wiring Supt.

Gilbert. There are the following named gentlemen required as wit-

nesses who I am unable to locate: John Buckley, foreman of

switch engine, also Pat Sullivan, one of the yard men, and Jos. F.

Lowe of the Freight Department, and the long-looked for Anna or

Emma Woods—there seem to be doubt as to her first name. W.
H. Brooks, brakeraan, above referred to, left St. Paul yesterday

and will report in time for trial. This completes the list of wit-

•5^'' nesses required, as handed me by yourself, in the Herndon case.

I have conversed with Harboard the brakeman; he seems to have

a pretty clear recollection of the affair and seems disposed to give

his evidence in such manner as to help our case along. This closes

the Herndon case.

Case No. 3. That of Peter Anderson.

It seems difficult to get even a few of the witnesses mentioned in

this case. Engineer S. J. McEllicott, Fireman J. H. Clark are still

with the Comj)any and can be had on two days' notice; T. F. Wil-

son, with whom I am now in communication, with Sup't. Dorsey of

the Union Pacific in Coeur d'Alene District, and hope to be able to

furnish evidence of his whereabouts before trial comes up. R. B.

McClelland—we have lost track of him at this end of the road also;

.-,
you referred to him in your letter as being in Tacoma, perhaps you

^ might get a hold of him at that point. Engineer McEllicott, I sup-

pose, is the same gentleman referred to as being in Tacoma. Scott

Thompson, formerly of Sprague, we have been unable to locate.

He seems to belong to that drifting element known as the " Travel-

ing Brakeman." Dr. W. H. Olds can be had at Sprague. Conduc-
tor Wilson, I have learned since dictating this letter, is now with

the Union Pacific, on Spokane Division; I will look him up this

afternoon.

Case No. 4, that of John F. Renner.

I am able to report to you favorably that Hallett, engineer, can

be had at a day's notice; also Mr. Clark, the crossing watchman,
states that he personally told Mr. Renner not to cross the track,

that it was not safe, and he forbid him from doing so. This infor-

mation I get from Mr. Gilbert, Sup't. Jos. Desnoid, night yard-
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man at Spokane, can also be bad on a day's notice. The witnesses?

in this case are limited, but I think we have enough of them in sight

to protect our case. I still keep this case before me, making such

inquiries as may lead to the whereabouts of some of the unknown

witnesses.

Case No. 5, that of Alexander Young.

Dan Crowley, conductor, is Sow running on U. P. from Tekoa to

Coeur d' Alene City, and extra into Spokane. Can find him on a

day's notice, and Mr. Gilbert wired Sup't Holcomb asking permis-

sion to relieve Mr. Crowley in case we wanted him as a witness.

We also can procure J. R. Marshall, agent at Marshall Junction;

Mrs. B. C. Winston, wife of agent at Belmont, also Dr. Baker, of

Oakesdale; also Agent C. C. McEachlen, also A. K. Horn, agent

at Rosalia; Frank Bonner, freight conductor; also Mr. E. Ford,

now resident of this city, can also be had at short notice. Charles

Goddard, newsboy on the train, has since died. Gus Bowman, run-

ning on the Spokane and Palouse Branch; John F. Bailey I believe

is on the same run. Can both be had.

Case No. 6, that of Clark Long.

Brakeman N. C. Nillson, F. W. Swartz, agent, Dr. Burrows, at-

tending physician, now a surgeon at Ritzville, and Mr. Grippman,

can all be had at a day's notice. I had a long conversation with

both Mr. Goddard and Mr. Burrows. Their evidence will go a

great way toward making a good case for us. Mr. French, now as-

sessor of Adams county, was not in city, but out in rural districts

assessing property. I have left word to have him come to Spokane

as early as convenient that 1 may notify him and hand him an-

nual transportation as assessor with request that he use it on this

occasion also. The general feeling in Ritzville regarding this case

is favorable to the company. Conductor Pelliter is somewhere in

Texas or Mexico and is a hard party to locate. Brakeman N. C.

Nillson is still running on the Idaho Division and can be had on

two day's notice. Brakeman Morrison is not in employ of the com-

pany and his whereabouts are unknown. Engineer Melcher was

killed last winter in accident Central Wash.

This is all the information on the Long case that I am able to

afford up to the present moment. I forward it to you in order that

you may advise me of any other witnesses that you may have heard

of and that you wish looked up. I shall remain here until other-

wise instructed by you, working diligently on the several cases be-

fore me and hope to be able to have additional witnesses ready in^

time for taial.
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P,04 Please address me C. O., City Ticket Agent, Spr.kaue Falls.

Yours truly,

^Y. F. Carson.

Exhibit "E."
United States of America.

In the Circuit Court of the United States, Ninth Circuit, District of
Washington. •

Hugh Charless
j

vs. V No. 9. [seal]
The Northern Pacific Railroad Company.

)

The Pre.sident of the United States of America, to Dona-
hue, Wm. Pamson, August Bowman, Dr. Horton, Greeting: You
are Hereby Required, that all and singular business and excuses
being set aside, you appear and attend before the Circuit Court of

395 the United States for the Ninth Circuit, District of Washington, to

be held at the Court room of said Court in the City of Spokane
Falls on the 30th day of April, A. D. 1891, at 10 o'clock A. M., then

and there to testify in the above entitled cause, now pending in

said Court, on the part of the defendant, and you are not to depart

the Court without the leave of the Court. And for a failure to

attend, as above required, you will be deemed guilty of contempt
of Court and liable to pay to the party aggrieved all loss and dam-
age sustained thereby. Witness the Honorable Melville W. Fuller,

Justice of the Supreme Court of the United States and the seal of

said Court, this 15th day of April in the year of our Lord one thou-

sand eight hundred and ninety-one and of our independence the

one hundred and fifteenth,

oQp A. Reeves Avers. Clerk.

[Seal.] By S. A. Wells, Deputy Clerk.

Exhibit "F."
Copy.

Northern Pacific Railroad Company, ]

Western Division, !

Legal Department,
f

April 25, 1891. Tacoma, Wash. J

Mr. W. F. Gilbert, Superintendent, Sprague.

Dear Sir:—Ou Wednesday the 29th inst. we will want J. R. Mar-

shall, agent at Marshall Junction, Frank Bonner, now conductor,

Gus Bowman, engineer, and John F. Bailey, foreman, at the United

States Court at Spokane in the Young case. They should report to

our Mr. Mitchell at the Spokane Hotel, Wednesday noon. Would
like to have C. C. McEachran report to our Mr. Mitchell at the

Spokane Hotel on Tuesday evening the 28th, as we need from him*
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<>q7 necessary information in order to determine what other witnesses,

if necessary, we should summon. Please attend to this, and oblige,

Yours truly,

MITCHELL, ASHTON & CHAPMAN.
M. Ph.

Exhibit " G."

230, 53a. P. J. N.

From Sprague 29 to J. H. Mitchell, jr. Dated April 29, 180L

At Sprague. J. K. Marshall, former agent Marshall Jet. will

report to you to-morrow morning. Cond'r Bonner, Fireman Bailey,

Eug'r Bowman are away on leave of absence. They are expected

back daily.

F. W. Gilbert.

Exhibit "H."
oQo Copy of telegram.

Northern Pacific Railroad Company, )

Western Division, Legal Department, V

Tacoma, Wash, j

Spokane Falls, May 1, 189L
F. W. Gilbert, Sprague.

Your telegram just reed. First intimation I have had that Bow-

man, Bailey and Bonner were not on their regular runs and would

not be on hand as witnesses. We have already started trial of

Young case and need them badly. Was relying upon their being

here and reporting to me yesterday.
J. R. Mitchell, Jr.

Exhibit "I."

Northern Pacific Railroad Company, )

Office of Division Superintendent, V

399 May 1, 1891. Sprague, Wash. )

J. H. Mitchell, jr., Spokane.

Dear Sir:—I am advised that subpoenas have been issued for the

appearance of W. H. Brooks at the U. S. Court at Spokane Falls

on May 13th. This man is now living in Spokane Falls and has not

been in the service of the Company for some months; he was

recently injured at Pasco. Condr. Pegram and Engineer Vetter to-

gether with Fireman James Stevens will be on hand at the ap-

pointed time. Conductor Frank Bonner and Engineer Gust Bow-

man have been away from the division for some months on leave of

absence; they are expected back daily, but the time of their arrival

is uncertain.

Yours truly,

F. W. Gilbert,

Sup't.



Exhibit "J."
Copy of telegram.

Northern Pacific Kailroad Company, )

Western Division, Legal Department, V

Tacoma, Wash. j

• Spokane, May 1, 1891,

F. W. Gilbert, Sprague.

Just got through with Young case and won it without Bowman or

Bailey. Have also started on Charless case in which Bowman is

also very badly needed. If he has arrived send him right up.

J. H. Mitchell, Jr.

In the Circuit Court of the United Statesfor the Ninth Judicial Circuit,

District of Washington, Eadern Division, Terms at Spokane
Falls.

Hugh Charless, *)

Plaintiff.
|

vs.
J-

The Northern Pacific Railroad Company,
|

Defendant. J

The motion for a new trial and to set aside the verdict and for

vacation of the judgment in the above entitled action having been
heard and determined this day, upon application of the defendant

by its counsel for the fixing by the Court of the amount of the

security to be given by defendant to operate as a supersedeas

herein, and the fixing of a period of time within which there should

be a stay of proceedings herein pending the giving of said bond, it is

now and here ordered by the Court that the amount of said secu-

rity be and hereby is fixed at the sum and amount of Twenty five

Thousand Dollars, and that the period of sixty days from this

twenty-second day of September, 1891, be and hereby is fixed as

the time within which there shall be a stay ui proceedings pending
the giving of said bond.

C. H. Hanford,

Judge.

In the United States Circuit Court of Appealsfor the Ninth Circuit.

Northern Pacific Railroad Company, "]

Plaintiff in Error.
|

No
vs. \- Petition for

Hugh Charless,
|

Writ of Error.

Defendant in Error. J

To the Honorable C. H. Hanford, Judge of the Circuit Court of

the United States, for the District of Washington

:

Your petitioner, the Northern Pacific Railroad Company, would
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403 respectfully represent that in the United States Circuit Court of the

Ninth Judicial Circuit, for the District of Washington, Eastern

Division, holding terms at Spokane in the State of Washington, on

May 11, 1891, in the case wherein Hugh Charless was plaintiff and

the Northern Pacific Railroad Company was defendant, judgment

was rendered in favor of said plaintiff and against said defendant,

for the sum of $18,250, and for costs. That subsequently on the

13th day of June, 1891, all proceedings were stayed upon said

judgment by order of said Court, upon the allowance by said

Court, and the filing by said defendant on said day of a motion for

a new trial; said order as so made requiring the stay of said pro-

ceedings until the hearing and determination of said motion for a

new trial; that subsequently, to wit, on the 22d day of September,

1891, said motion for a new trial was heard by said Court, and upon

404 said day an order was made by said Court denying the same and

making effective thereby the said judgment rendered as aforesaid.

That also upon said date an order wos made by said Court

staying all proceedings upon said judgment for a period of sixty

days from said date, and fixing said period of sixty days as the time

which should be allowed and given for the giving of a bond to

operate as a supersedeas upon any appeal which might be taken in

said cause. And your petitioner now prays that it may be allowed to

have and prosecute a writ of error to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit at the City of San

Francisco, in the State of California, for the reversal of the judg-

ment rendered in said above-entitled action by the Court above

mentioned.

And your petitioner will ever pray.

405 MITCHELL, ASHTON & CHAPMAN,
Attorneys for Northern Pacific Railroad Company,

Plaintiff in Error.

In the United States Circuit of Appeals for the Ninth Circuit.

Northern Pacific Railroad Company, Plaintiff in Error,

vs. > No

.

Hugh Charless, Defendant in Error.

Of term, in the year of our Lord one thousand eight

hundred and ninety-one.

Now, en the Monday of , in this same term,

before the Judges of the United States Circuit Court of Appeals for the

Ninth Circuit, in the City of San Francisco, conies the said Norther-n

Pacific Railroad Company, by Mitchell, Ashton & Chapman, its attor-
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Hugh Chariess, plaintitf", vs. Northern Pacific Raih-oad Company, de-

fendant (being the same cause as herein first above entitled), before the

Judge of the United States Circuit Court of the Ninth Judicial Circuit,

for the District of Washington, J^astern Division, holding terms at

Spokane, in the State of Washington, there is manifest error in this,

to-wit

:

Fiist. That the complaint of plaintiff, as the same was by said Court

allowed to stand for trial, did not state facts sufficient to constitute a

cause of action, and that defendant's demurrer thereto should not have

been overruled.

Second. That the statement made in narrative form by plaintiflT, as

a •witness in his own behalf, without being specially interrogated by

his counsel or any one, in reference to any particular matter involved

407 in said cause, which said statement w^as made in such a way as to

afford defendant no opportunity of making any objection to any par-

ticular portion thereof, and which was allowed to be made over the

general objection of defendant thereto, contained matters Immaterial

to the issues involved in said cause, and incompetent as being hearsay

and not the best evidence. That the objections of said defendant to

said statement, upon said grounds, should have been sustained by the

Court, and the Court should not have denied defenc.ant's request for

the Cou)-t to direct counsel for plaintiff to specially interrogate the

plaintiff in respect to such matters as were desired to be elicited from

plaintiff, or be shown by plaintiff on Ms own behalf, as evidence in the

case, and said immaterial and incompetent evidence contained in said

statement should not have been admitted.

That the first part of said statement, as objected to by defendant

(as will appear by the testimony contained on page 2 of the bill of

exceptions in this cause), was as follows, to-wit

:

" I was hired out to the Northern Pacific section foreman some tim©

in the month of May, 188G. I worked for him until some time close

on July ; moved up to Idaho, and they put us to another foreman

named Kirk. During the time when Kirk came there he was sick.

They got another man who was foreman some days before Kirk took

charge. When I worked for the first foreman we had a car there

which was my first section work. I had worked on right of way and

timber work, etc. When I went to work we had a car there, and the

brake we had for it was a stick. There was a jack that they used to

raise the track ; it is over fifty pounds solid bunch of iron, with an arm

to raise the track. We used to raise the track with this, and the stake

we used to stick into it, we used to use that for a brake. When he
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400 wanted to stop the car he would stick it into the spoke and stop the

car. We used it until Kirk became our foi-eman. One day after Kirk

became our foreman a train was coming after us. Kirk never attended

to this himself; he left it to some man or any man, and the man that was

using it that day tried to put it in, but in place of doing so he hit the

spokes and they knocked it out of his hand. We had a great time to

stop the car, and a narrow escape in getting off. So for a while we

woi-ked along' there, and one night a wheel broke off and we had to

take the thing in on three wheels, and the body was broken a^o."

That the second portion of said statement, as objected to by defend-

ant (as will appear by the testimony contained on page 4 of the bill of

exceptions in this cause), was as follows, to-wit

:

" We came in with the car in this shape and it was useless, and Kirk

applied to the Roadmaster for a new car. Mas.sey was Roadraaster.

Cannot tell his initials."

That the third portion of said statement, as objected to by defend-

ant (as will appear by the testimony contained on pages 4, 5 and 6 of

the bill of exceptions in this cause), was as follows, to-wit :
" Kirk went

to the station, and this car was not fit to take us out, and he went and

applied for a new car. He came back and told us that the Roadmaster

told him that he did not have any at the time to give him, ' but told

me,' says Kirk, ' to get this car fixed up and get you fellows to work

until such time as he could find one.' So Kirk put the men to work

(one of them is here that he put to work) and they fixed it up with

some old lumber that remained in the Cheney yard, and made a body

of it, and got an old wheel and fixed it up in this shape, and took us

out to Avork. We worked for a day or two, or some time, and were out

^11 two miles from town, and Kirk took a slab alongside the road (a slab

to keep lumber on a flat-car) and nailed it on the side of the car be-

tween the two wheels, ahead of the hind-wheel, and nailed through

this stick and drove the nail into the car ; and by pulling it back you

bore on the wheel and stopped the car. When he put it on he showed

it to us and said, ' Now, it is not like the last brake ; it is good and solid

and cannot get away from us.' He said, ' This is a big improvement

on the last one.' I did not know any better and believed it. We did

not happen to meet any train until this morning when I got hurt. On
Monday morning it was customary to run the full length of the

section, and see if there was anytliing on the track, and

then back to Cheney to work The section was nine miles.

It used to require us to go pretty fast to get back ahead of the train,

and sometimes we had cattle to bury, and sometimes the track to fix.

• We always went as fast as we could and got back as fast. The station-
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station. Our section was from this car-house. We had to SfO to the station

house every day to go to work. This morning there was a train, an
extra train,caine into the station. We waited awhile; thought it was going
to pass by. It did not, but stopped at the station. Wa went to the station,

and when we went by Kirk told us to stop ; that he wanted to go into the

station and see about something. We stopped and went to doing some-
thing like shoveling cinders, while Kirk crosse'd over. This train was on
the inside of the station from us. He cro.ssed over the train and went as

far as the station. I would not swear he went in. After awhile he

came back. He said, ' Boys, get on and go to work.' We got on and
went to work, and when we got about one and three-quarters miles,

the third mile we were nearing a cut where the engine was supposed

to whistle. This third mile commenced with that cut, and from there

there was cuts and curves and much timber along the line. There

were fires along there which we put out, and lots of smoke ; and,

besides, it was misty and foggy. When we got out here, one and three-

quarters miles. Kirk says, ' Boys, this is too fast running.' They told

me that this train at the station they could see another section between

here and Sprague coming behind them. That it Avas coming at a fast

raite to make some point in Montana. It was running extra fast to

make this point.' I turned round and the men done the same, and tried to

stop this car, which I believe was running about ten miles or so. We
tried to stop it, and this man at the brake—it had been so loose he

always had to hold it to keep it there, whether braking the car or not.

This man put on the brake, and I was on the west end going out

towards the train
; the rest were on the east, or hind end. There was

414 ^^^ "^^"^ ^^ ^^® front end but me. This man put the brake on, and I

tried at the pump handles to hold on to stop it, when he said we were

going too fast. He said it must be pretty close on us now, and I tried

for awhile to stop it, and in or about the time that he told us the fast

train was coming he looked and said, ' Boys, here she is. It is right on

us. Get on that brake and get the car off before she comes on us.'

So we used the brake and handles, but we saw it was coming to no

stop, nor not likely to, and I looked to see behind me if this

tram was near, and at the time I looked it was about one hundred feet,

and I believe nearer than that. I saw there was no sign of the car

coming to a stop. There were shovels and picks and sledges, and tools

of different kinds, and a large jack. All these were piled on the side.

They made a practice of putting them on the end of the car there was

least on, and I being alone, they were put on my side, so I was stand-

ing in the center of this place to jump. 1 saw the train inside of one-
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425 liundred feet, and no sign of its stopping, and no whistle being made,

though she had crossed the crossing. I made an effort to jump to the

side of the car, but as the wheel comes ovci- the car it was not easy to

jump across. I tried to jump over the end, and I did get as far as the

rail on the side, and I jumped to the south ; the south side of the car

hit me on the side of this leg, and it knocked me right into the track,

ahead of the car. The car was following closely, and I knew that I

could not help being catched ; as it hit me and knocked me ahead I

tried to raise my feet and stop it; but the car caught my foot and it

was coming so fast that it was of no avail ; it doubled me over and

cramped me up and put my head where my feet were—turned me

over. The other leg was caught in the cog of the wheel. I brought

the car^o a stop, and the men jumped off I was lying on the gravel :

one of the men hollered to me and said, ' Are you hurt ?
'

Kirk said ;

"^1 ^ 'There is no time for this. Get hold of the car and get it off of the track

before the train runs over him.' So they got hold of the hind end

and caught it up, and run around with it, and pulled it down the road-

bed after them ; and so, when my head was towards the rail, by their

turning the car around, the engine went by and blew sand and dirt on

to my head. By the time they got around this cog-wheel turned a

different way and released my pants so that I fell out, and

some of them hollered to this train to stop and come back, but the

train ran past quite a way, and they picked me up and carried me up

the track and put me on the train and left me at the station, which

was Cheney ; did not have many minutes to wait. They put some-

thing under my back. It was not long before the passenger train

came in and they sent me to Missoula."

A
I

- That the remaining and further portion of said statement, as

objected to by defendant (as will appear by the testimony on pages 6

and 7 of the bill of exceptions in this cause), was as follows, to-wit

:

" The Sisters of Charity have told me I could stay here. They

applied to the railroad company to see if they would do anything, but

they would not. ' You will be a cripple for life,' Dr. Hooton says, ' I

will send you to Sprague.' I said, ' What are you going to send me to

Sprague for ?
' He said, ' I am going to send you to Sprague and

have Mr. Weymouth apply to the County Connnissioners to put you

on the county.' I said, ' The county-seat is not in Sprague.' He said

this was in Cheney. At that time, when he was talking to me, the

county-seat had been moved to Si)okane, and I said the county-seat is

at Spokane, and I said, ' You know the fix I t^m in, and could not you.

leave me in Spokane ?
' He said, ' That is my orders and I must do it.'

So I applied to the Sisters of Charity in Missoula to see if they would
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418 take me in, because I was sick at the time and could not hold

anything on my stomach. The man that took me to the train

had to stop several times. The hospital at Missoula was quarantined at

that time, so they could not take me in. Hooton said, 'Well, you must
go. I cannot keep you any longer. You must get on this night train,'

which left at 12 or 1 o'clock. I said ' Cannot you telegraph to Mr. Wey-
mouth and have him meet me at Spokane, as well as Sprague? ' Well,

he, after a while, said he would do it, and I asked him if he would not

help me on the train. He would not—said the brakeman would attend

to me. He said he would telegraph ahead of me to Spokane. The ex-

pressman helped me off the cars. I remained at the station and there

was no account taken of me that I could see. I got some of the men
that were standing there to take me into the station. When I went

Aiq into the station the agent said he had something—that there was some
one to come along, but had nothino- to do for me. He told me that he

CD ^ O
would send a telegram to Sprague, to Weymouth. Whether he did or

not I do not know. He would not tell me the answer. He kept me
there from 9 to 9:30, and I begged him, as I was sick, to get some one

to take me to the hospital. And I begged him to do so, and some one

took me with the aid of a policeman, and I have been there ever since.

The Sisters thought the Company would do something on account of

what Hooton told me. They applied to Weymouth, and I think to the

agent. Weymouth was general superintendent or something. He had
charge of the train-hands. Superintendent, I believe. He used to be

paymaster. Thev sent word to Weymouth, and Weymouth gave them
no satisfaction, nor the railroad company. Hooton told me when
I was leaving, 'I guess I will be down in a few days to

420 see about this thing. Very likely we will be down there,' but he
never came, nor any other man."

Third. That question 9, on page 6 of the testimony, as contained

in the bill of exceptions, propoanded by conosel for plaintiff to the

plaintiff while being examined as a witness, should not have been
allowed by the Court, as what was sought to be shown thereby was
not admissible as evidence by reason of being irrelevant, im-

material, and incompetent, and plaintiff should not have been
allowed to make answer thereto over the objection of defendant,

'ihe question and answer referred to are as follows, to-wit:

" Question. Had Mr. Kirk, the foreman, power to hire and dis-

charge men ? Answer. He had hired and let me out during the

time I was there. He told us that he had orders from the company
to do this."
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Fourth. That question 17, on page 26 of the testimony, as con-

tained in the bill of exceptions, propounded by counsel for plaintiff

to Joe Carroll, while being examined as a witness on behalf of

plaintiff, should not have been allowed by the Court, as what was

sought to be shovvn thereby was not admissible as evidence by

reason of being irrelevant, immaterial and incompetent, and the

witness should not have been allowed to make answer thereto over

the objection of defendant. The question and answer referred to

are as follows, to-wit : "Question. Did Kirk or the telegraph

operator or any one tell you you would meet a train on the way—or

probably would? Answer. Not that I know of."

Fifth. Thatquestion 7, on page 29 of the testimony, as contained

in the bill of exceptions, propounded by counsel for plaintiff to Joe

Carroll, while being examined as a witness on behalf of plaintiff,

should not have been allowed by the Court, as what was sought to

be shovvn thereby was not admissible as evidence by reason of be-

ing irrelevant, immaterial and incompetent, and the witness should

not have been allowed to make answer thereto over the objection of

defendant. The question and answer referred to are asfollows, to-wit:

"Q. Was that a sufficient brake? A. It was just as I tell you;

it was made out of a 2x4, about so long, put on one side of the car."

Sixth. That question 8, on page 29 of the testimony, as con-

tc.ined in the bill of exceptions, propounded by counsel for plaintiff

to Joe Carroll, while being examined as a witness on behalf of

plaintiff, should not have been allowed by the Court, as what was

sought to be shown thereby was not admissible as evidence by
reason of being irrelevant, immaterial and incompetent, find the

witness should not have been allowed to make answer thereto over

the objection of defendant. The question and answer referred to

are asfollows, to-wit: " Q. I mean by sufficient, was it a good

brake; would it stop the car? A. No, sir; it was not a good

brake."

Seventh. That question 10, on page 29 of the testimony, as con-

tained in the bill of exceptions, propounded by counsel for plain-

tiff to Joe Carroll, while being examined as a witness on behalf of

plaintiff should not have been allowed by the Court, as what was

sought to be shown thereby was not admissible as evidence by

reason of being irrelevant, immaterial and incompetent, and the

witness should not have been allowed to make answer thereto over

the objection of defendant. The question and answer referred to

are as follows, to-wit:
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'*-'"^ " Q. If it had been a good brake, could the hand-car have been
stopped in time to get Mr. Charless off?

A. If it had been a good brake I l)eli':!ve it cou'd hiv- been
stopped."

E ghth. That when mU the tesitiinony on behalf of phiintiff had
been taken, and the case rested, so far as plaintiff was concerned,,

no case had been made out against defendant, and defendant was
not required to be put upon its defense, and that the e violence and
testimony adduced on behalf of plaintiff was not sufficient to

establish any liability on the part of or justify any recovery against

the defendant. That said evidence and testimony disclosed thi fact

that whatever injuries were sustained or incurred by pi lintiff were
occasioned by or were the result of the carelessness and negligence

j^.^r
'^^ plaintiff" himself, and the carelessness and negligent acts of his

fellow-servants, engaged in the same employment, for which the

defendant was not and is not responsible to the plaintiff', and there

was nothing- in said evidence or testimony to show or establish that

any injury to plaintiff was occasioned by or occu red through the

negligence of defendant, or any of its servciut^ or employes. That
the Court should not have denied defendant's motion made upon
the foregoing grounds, for the dismissal of said case and the non-

suit of plaintiff".

Ninth. That the Cou t should not have required defendant to

proceed to its defense of the case attempted to be made by the

testimony and evidence adduced on liehalf of plaintiff, but, at the

close of plaintiff's testimony and after plaintiff had rested, should

have directed the jury to return a verlict in favor of the defendant.

^2p, Tenth. That the Court should not h ive denied the request of

defendant, made to the Court by motion at the clo-e of the taking of

the testimony and submission of the evidence, after both parties had
rested, for an order directing the jury to return a verdict in favor of

the defendant.

That the testimony and evidence submitted in the trial of the

cause was, and is, not sufficient to establish any liability on the part

of the defendant for any injuries sustained by plaintiff and there was,

and is, nothing in said evidence and testimony to justify the consider-

ation by the said jury of said cause, or anything in relation hereto.

It al.-o appeared from all the testimony and evidence in the cause that

wliatever injury was sustained or incurred by the plaintiff was occa-

sioned by his own negligence and careless acts, and by the careless-

ness and negligence of those who were and are fellow-servants with
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plaintiii' is concerned, defendant was not, and is not liable.

That it appeared fr .m the evidence and testimony that wli itever

accident or injury occurred, to plaintitf was without any fault or neg-

ligence on the part of the defendant, or any acts of its servants,

agents, or employes, for which it i-^ responsible or liable to the plaint-

iff.

Eleventh. The Couit should not have submitted to the jury

the question whether the injury to the plaintiff resulted from the negli-

gence of the defendant in needlessly exposing him to the danger of

bsing hurt by a collision between the hand-c ir and the extra freight

train at the place where it occurred, and it was done by the giving of

the following instraction to the jury.

"I think that the case, w'nen stripped of all the side issues and
^^^ the incident d questions surrounding it, resolves itself into just this

question for this jury to determine: Whether the injury to the plain-

tiff resulted directly from the negligence of the defendant in need-

lessly exposing him to the danger of being hurt by a collision

between the hand-car and the extra freight train at the place wh re

it Occurred; or, whether the injury was a mere accident, which was

the result of one of the ordinary hazards of the employment in which

he was engaged."

The submission to the jurv of this question was not justified by

anything in the evidence.

'I'we fth. The Court should not have submitted to the jury the

question whether the negligence (if any involved) was tbe

negligen e of the foreman in running the han 1-car too fast up to

,.^,. the point which he knew to be dangerous and of whi h he did not

warn the other men working on the h^md-car, so that it was impossi-

ble for them without extra hazards to their lives to avoid a collision;

nor ^hould the Court have submitted to the jury the question wh ther

the negligence (if any) was on the part of the officers in charge of

^he freight train in approaching a curve in a cut, which obstucted

the train from view, or passing a public cossing without giving

warning by sounding the whistle or engine bell, as was done by giv-

ing the following instructions, to-wit :

"Whether it was an ordinary risk of his employment, or whether

an extraordinary danger caused by negligence on the part of the de-

feud int. Whether that negligence was the negligence of the foreman

in running the hand-car too fast up to a point which he knew to be

dangerous, and which he did not warn the other men working on the

hand-car of, so that it wa-? impossible for them without extreme haz-
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ard to their lives, to avoid a collision; or whether the negligence
was on the part of the officers in chirge of the freigit t ain, in ap-
proaching a curve in a cut, which obstructed the train from view, or
passui;;- a public crossing without giving warning by sounding the
whistle or engine bell."

Ihere are no such questions envolved in, or arising u ider the
pleadings, and there vva^ nothing in the evidence to justify the sub-
mission of such questions by the Court to the jury.

Thirteenth. The Court should not have submitted to the jury

the question whether there was actual negligence on the part of the

plaintiff in any of the respects referred to in the instructions herein-

before mentione I. And the Court should not have instructed the
jury, that if there was actual negligence on the part of the defendant
in any of these respects which placed plaintiff in a situation of ex-

traordinary danger, something clear beyond the ordinary risk of his

employment, and his injury was not in ;iny degree owin? to his own neg-
ligence at the time, that tlte defend mt would be liable under any
such circumstances, even though the plaintiff when in a situation of

imminent and apparent danger, may have made a mistake on his

part in attempting to escape from the danger, as by attempting to

jump in the wrong direction, as was done by the Court in the giving

the following instructions to the jury, to-wit:

"If in any of these respects there was actual negligence on the p^irt

of the defendant which placed plaintiff in a situation of extraordinary
danger, something clear beyond the ordinary risk of his employment,
and his injury was not in any degiee owing to his own negligence at

the time, the defendant would be liable, even though the plaintiff

when in a situation of imminent and apparent danger may have made
a mistake on his part in attempting to escape from the danger, as by
attempting to jump in the Avrong direction."

That the Court should not havi further continued the submission
of said questions to the jury, as was done by the following instructions

to the jury:

"Even a mistake of that kind, happening at a moment of extreme
peril, would not be regarded as a reckless or negligent act on the

part of the plaintiff which would preclude him from recovering dam-
ages."

Fourteenth. That the Court should not have submitted to the

jury the question whether the foreman was guilty of imprudence in

running the hand-car at the rate it was going, nor the question whether
the freight train was approaching a curve or crossing where it was
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433 the duty of the engineer to give warning, as was done by the Court

by giving the following instruction:

"But if, on the other hand, this injury to him resulted from his

own act in attempting to jump from the hand-car at a time when it

was his duty to have remained on the hand-car and assist the others

in checking its speed, and in removing it from the track so as to get

it out of the way, and when he had no reasonable cause to regard

himself as being in extreme danger; or if defendant was entirely

guiltless of any negligence; if the forem tn was not guilty of impru-

dence in running the hand-car at the rate it was going; if the freight

train did not approach a curve or crossing where it was the duty of

the engineer to give warning, so that there was no negligence on

the part of the defendant, then your verdict should be in favor of

.cyA the defendant."

That the questions so submitted to the jury are not, nor any of

them, involved or put in issue by the pleadings, and there is noth-

ing in the evidence to justify their submission by the Court to the

jury.

Fifteenth. The Court should not have submitted to the jury^the

question of the sufficiency of the brake on the hand-car, nor the

question of the knowledge of the plaintiff with regard to the same,

as was done by the giving of the following instruction to the jury:

" If the jury find from the evidence that the hand-car in question

was a necessary implement in the carrying on of the company's work,

and that tlie said hand-car was not sufficiently provided with a

sufficient brake to stop it within a proper and reasonable time when

in danger of collision with other trains on said road, of which

43.5 defect the plaintiff had no knowledge and could not reasonably be

required or expected to have such knowledge , and that by reason of

such defective brake pi lintiff was injured, without contributing by

his own negligence to such injury, then the company- is liable to

plaintiff in damages for such injury." None of these questions

were involved or put in issue by the pleadings, and there is nothing

in the evidence to justify tlieir submission to the jury.

Sixteenth. That the following instruction, to-wit: "If the jury

find from the evidence that plaintiff was injured by or on account of

. the defendant's negligence, to which plaintiff' did not contribute by

his own negligence, then the fact that the negligence of plaintiff's

fellow-servants contributed to such injury is no defense to an ac-

tion by plaintiff for damages on account of such injury,"

was not and is not a correct statement of the law as applicable

to the facts involved in said cause. The Court should have instructed
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4o0 the jury that the plaintiff was a fellow-servant with the section fore*

raan and the other section laborers upon said hand-car, and that if

his injuries were occasioned by reason of any negligence or careless

act of either the said section foreman or any of said section luinds,

or if any negligent or careless act of said st-ction foreman or any of

said section hands contributed to the injuries received b}' plaintiff,

then the plaintiff was not entitled to recover.

Seventeenth. The Court should have given the following in-

struction to the jury as requested by the defendant, to wit: " The
jury is instructed that upon all the admissions and pleadings, and
all the undisf)uted facts in this case, the plaintiff is not entitled to

recover, and the verdict of the jury should be for the defendant."

Eighteenth. The Court should not have denied defendant's

motion for a new trial, and should not have rendered any judgment
4o / in favor of said plaintiff.

And the said Northern Pacific Kailroad Company prays, that the

judgment of the United States Circuit Court of the Ninth Judicial

District, for the District of Washington, heretofore rendered in the

above entitled cause, on the 11th day of May, 1891, together with

the order of said Court, made in said cause on the 22d day of Sep-

tember, 1891, denying defendant's motion for a new trial, by virtue

of which said judgment was made then and there effective, may be re-

versed, annulled and altogether held for naught, and that it may be

restored to all things which it has lost by reason of the said judg-

ment.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Plaintiff in error.

4.38
United States of America, ss :

TJte President of the United States of America, to the Judge of the

Circuit Court of the United States, of the Ninth Judicial Circuit

for the District of Washington, Eastern Division, terms at Spokane,

in the State of Washington. Greeting :

Because in the record and proceeding, and also in the rendition of the

judgment of a plea whicli is in the said Circuit Court, before you,

between Hugh Charless, plaintiff, and the Northern Pacific Railroad

Company, defendant, a manifest error hath happened, to the great

damage of the said Northern Pacific Railroad Company, as by its com-

plaint appears, and it being fit that the error, if any there hath been,

should be duly corrected, and full and speedy justice done to the parties

aforesaid in this behalf, you are hereby commanded, if judgment be

therein given, that then, under your seal, distinctly and openly, you
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439 send the record and proceedings aforesaid, with all things concerning

the same, to the United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the same at the City

of San Francisco, in the State of California on the second Monday of

Decembei- next, being the 14th day of said month, in the said Circuit

Conit of Appeals, to be there and then held ; that the record and pro-

ceedings aforesaid be inspected, the said United States Circuit Court of

Appeals may cause further to be done therein to correct that error,

wdiat of light and according to the law and custom of tht^ United

States should be done.

Witness, the Honorable Melville W. Fuller, Chief Justice of

the Supreme Court of the United States, this nineteenth

[seal.] day of November, in the year of our Lord one thousand

eight hundred and ninety-one and of the Independence
^^^ of the United States the one hundred and sixteenth.

A. Reeves Ayres, Clerk.

By R. M. Hopkins, Deputy Clerk.

The above writ of error is hereby allowed.

C. H. Hanford,

U. S. District Judge for District of Wa.shington presiding in

the Circuit Court for said District.

In the United States Circuit Court of Appeals for the Ninth Circuit.

Northern Pacific Railroad Company, \

vs. Plaintiff in Error, I No
Hugh Charless, Defendant in Error. j

BOND ON APPEAL.
Know all Men by these presents

:

That we, the Northern Pacific Railroad Company, Plaintiff in Error

above named, by Charles H. Prescott, its Second Vice-President and

Attorney in Fact, as principal, and C. W. Griggs, and Isaac W.

Anderson of Tacoma, Washington, as sureties, are held and firmly bound

unto Hugh Charless, of Spokane, State of Washington, in the sum of

Twenty-five thousand (25,000) dollars, to be paid to the said Hugh
Charless, his executors or administrators, to which payment, well and

truly to be made, we bind ourselves, and each of us, jointly and

.seveially, and the successors and assigas of said Northern Pacific Rail-

road Company, and the heirs, executors, and administrators of the said'

C. W. Griggs and Isaac W. Anderson, and those of each of them, firmly

by these presents. Sealed with our seals, and dated this nineteenth day

of November, A. D. 189L

Whereas : The above named Northern Pacific Railroad Company
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442 liath prosecuted a writ of error to the Unitcl States Circuit Court of

Appeals for the Ninth Circuit to reverse the judgment rendered in the

above entitled action b}^ the United States Circuit Court of the Ninth
Judicial Circuit for the District of Washington, in the Eastern Division,

holding terms at Spokane, in said 3tate of Washington.

Now, therefore, the condition of this obligation is such, that if the

above named Northern Pacific Railroad Company shall prosecute its

said writ of error to effect, and shall answer all costs and damages if it

shall fail to make good its plea, then this obligation shall be void, other-

wise to 1 emain in lull force and virtue.

Sealed and delivered
|

North ekx Pacific Railroad Company,
in the presence of ' By C. H. Pkescott, (seal.)

A. Reeves Ayres, [Its Second Vice-President and Attorney in fact.

443 J. H. Mitchell, Jr.
|

C.W.Griggs. (seal)

J Isaac W. Anderson, (seal.)

State of Washington,
}

County of Pierce. j

^^•

C. W. Griggs, and Isaac W. Anderson, the sureties on the above and
foregoing obligation, being first duly and severally sworn, each for

himself, upon oath, doth depose and say : That he is a resident and
freeholder of the County of Pierce and State of Washington ; that he is

not a Marshal, Clerk, Attorney, or other officer of said Court, and that

he is worth the sum of Twenty-five thousand (25,000) dollars over and

above all just debts and liabilities, and exclusive of property exempt
from execution. C. W. Griggs,

Isaac W. Anderson,
Subscribed and sworn to before me this

444 19th day of November, 1891.

(seal ) A. Reeves Ayres,

Clerk U. S. Circuit Court.

State of Washington,
)

County of Pierce. /

Be it remembered, that on this 19th day of November, A. D. 1891,

there personally appeared before me, the undersigned, A. Reeves Ayre.^,

Clerk of the Circuit Court of the United States for the District of

Washington, Charles H. Prescott, to me personally known to be the

Second Vice-President of the Northern Pacific Railroad Company, and

the person named in and who executed the above and foregoing bond

on behalf of said Northern Pacilic Railroad Company, as its Second

Vice-President and Attorney in fact, and also C. W. Griggs and Isaac

W. Anderson, the persons named in and who executed the above and

foregoing bond, as sureties thereto, and then and there the said Charles
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445 H. Prescott acknowledged to me that he signed and sealed said bond
as Second Vice-President of said Northern Pacific Railroad Company
and as its Attorney in fact, as the free act and deed of said Northern

Pacific Railroad Company and of himself as such Second Vice-Presi-

dent and Attorney in fact in its behalf, and they, the said C. W.
Griggs and Isaac W. Anderson, then and there acknowledged to me
that they, and each of them, respectively, signed and sealed said bond
as sureties thereto as their free act and deed, for the uses and purposes

I herein mentioned.

In witness whereof, I have hereunto set my hand and the seal of

said Circuit Court at Tacoma, Washington, on this 19th day of Novem-
ber, A. D. 1891.

(seal.) a. Reeves Ayres,

-
, ^ Clerk United States Circuit Court.

446
The within and above and foregoing bond, and the surety thereof,

approved by me this 19th day of November, 1891.

C. H. HANFORD, Judge.

/ n the Circuit Court of the United States of the Ninth Judicial

Circuit for the District of Washington, Eastern Division, terms

at Spokane.

Hugh Charless, Plaintiff,
"^

vs y
Noethern Pacific Railroad Company, Defendant. J

CERTIFICATE.

I, A. Reeves Ayres, Clerk of the United States Circuit Court of the

4,- Ninth Circuit for the District of Washington, do hereby certify that at

the time of filing the petition for writ or error, assignment of errors,

original writ of error, and bond, in the above entitled cause in this

Court, there was also lodged in the office of the clerk of said above

entitled Court a copy of the writ of error 'sued out in the above

entitled cause.

In witness whereof, I have hereunto set my hand and seal of

said Circuit Court, this 9th day of December, A. D. 1891.

A. Reeves Ayres, Clerk.

(seal.) By L. A. Wells, Deputy Clerk.

United States of America, ss.

To Hugh Charless, Greeting :

You are hereby cited and admonished to be and appear at the

United States Circuit Court of Appeals for the Ninth Circuit, to be
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448 held at the City of San Fiancisco, in the State of California, on the
14th (lay of December, A. D. 1891, pursuant to a writ of error filed in

the Clerk's office of the Circuit Court of the United States for the
District of Washington, Northern Division, terms at Spokane, in said

State of Washington, wherein the.Northern Pacific Railroad Company
IS plaintiff and you aie defendant in error, to show cause, if any
there be, why the judgment in the said writ of error mentioned should
not be coirected and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable Melville W. Fuller, Chief Justice of the

Supreme Court of the United States, this 19th day of November, A. D.

1891, and of the Independence of the United States the one hun-
dred and sixteenth.

449
(seal.)

_ A. Rkeves Ayres, Clerk.

By R. M. Hopkins, Deputy Clerk.

United States Marshal's Office, )
District of Washington. |

I h reby certify that I received the within citation on the 21st day
of November, 1891, and personally served the same on the said 21st

day of November, 1891, by delivering to and leaving with Hugh
Charless, the person named in the within citation, and to whom the

same is addressed, personally, in the City of Spokane, in Spokane
County, in said District, a true, full and correct copy thereof, and certi-

fied to be such copy.

Thomas R. Brown, U. S. Marshal,

By C. A. Cole, Deputy.
November 21st, 1891.

450 ^^^ ^^^« United States Circuit Court of Ajjpeals for the Ninth Cir-
cuit, holding terms at San Francisco, State of California.

Northern Pacific Railroad Company, Plaintiff in Error, "^

vs. }>No
Hugh Charless, Defendant in Error. J

APPLICATION FOR EXTENSION OF TIME.
Comes now the plaintiff in error in the above entitled cause by its

counsel, and makes application for an order for an enlargement of the

time within which return may be made of the writ of error sued out in

the above entitled cause, and that such enlargement may be for a period

of sixteen (16) days from and after the 14th day of December, 1891, the

return day mentioned in the citation issued upon the writ of error sued

out^ herein. This application is based upon the affidavit of J. H.
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^^1 Mitchell, Jr., one of the counsel for plaintiff in error, in the above en-

titled cause.

MITCHELL, ASHTON & CHAPMAN,
Counsel for Plaintiff in Error.

In the United Stales Circuit Court of Appeals for the Ninth Cir-

cuit, holding terms at San Francisco, State of California.

Northern Pacific K-ailhoad Company, Plaintiff in Error, \

vs. V No
Hugh Charless, Defendant in Error. j

AFFIDAVIT.
J. H. Mitchell, Jr., being first duly sworn, upon oath deposes and says :

That he is one of counsel for the plaintiff in error in the above entitled

cause, that the citation issued upon the writ of error sued out in the

above entitled cause was issued on the 19th day of November, 1891,

A-cf and was served on the 21st day of November, 1891 ; that said cita-

tion fixed the return day of said writ of error on the 14th day of De-

cember, 1891, less than thirty days from the day of the signing of

said citation, in accordance with the provisions of subdivision 5 of rule

14 of the above entitled Court, the said period of time between the sign-

ing of said citation and said return day being only 23 days ; that said

period is not sufficient time in which to allow the Clerk of the Court, to

which the writ of error is directed, to make proper return of said writ

of error, and that it will be necessary for an additional period of six-

teen days from said 14th day of December, 1891, to be allowed as a

proper time within which said Clerk may make proper return of said

writ of error ; that the record of said cause is quite voluminous and

requires more time for the copying thereof than in ordinary cases.

J. H. Mitchell, Jr.

453 Subscribed and sworo to before me,
|

this oth day of December, 1891.
j

E. K. York,

Notary Public in and for the Scate of Washington, residing at Ta-

coma, in said State.
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454 ^'1 ''^/e United S/cUcs Circuit Conrt of Appeals for the Ninth Circuity

holdinc/ terms at San Francisco, State of California.

Northern Pacific Railroad Company, Plaintiff in error,)
vs. y No.—

.

Hugh Charless, Defendant in grror.
)

ORDER.

Now, on this 5th day of December, 1891, upon the application

of counsel for plaintiff in error, for good cause shown, bv affidavit

of said counsel, it is ordered: That the time for the return to be
made of the writ of error sued out in the above-entitled cause shall

be and hereby is enlarged for the period of sixteen days beyond
December 14, 1891, the return day mentioned in the citation

455 issued upon the writ of error sued out in this cause, so that the re-

turn day of said writ shall be the 30th day of December, 1891.

C." H. HANFORD,
Judge presiding for the District of Washington, in the Ninth Judi-

cial Circuit.

In the- United States Circuit Court of the Ninth Circuit, for the Distridt

of Washington, for the Eastern Division, terras at S'pokane.

Hugh Charless, Plaintiff,
)

vs.
y

Northern Pacific Railroad Company, Defendant, j

PRAECIPE.

To the Clerk of the United States Circiiit Court of the Ninth Judi-

cial Ciicuit, for the District of Wasliington, Eastern Divison,

terms at Spokane:

In pursuance of the writ of error heretofore sued out in the

above-entitled cause, you will please make a return thereof by trans-

mitting a true copy of the record, bill of exceptions, assignment of

errors, and all proceedings in the case, under your hand and the

seal of the Court of which you are Clerk. You will include

in said record copies of the following: The complaint; the demurrer

interposed to the first cause of action in said complaint; the motion

to strike the second cause of action in said complaint; the order

overruling said demurrer and sustaining said motion to strike; the

amended answer; the reply; the instructions given by the Court of

its own motion; the instructions requested by the plaintiff and given

b}' the Court; the instructions requested by the defendant and given

by the Court; the instructions requested by defendant and refused

456
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457 by the Court; verdict by the jury; jadgmeut upon the verdict; order
of the Court made May 20, 1891, fixing time within which bill of

exceptions should be settled; application of June 10, 1891, for exten-

sion of time for settlement of bill of exceptions with return or accep-
tance of service thereon; affidavits of J. H. Mitchell, Jr., and D. T.

Phelps, accompauyingsame; notice to opposingcounsel of timeof pre-

sentation of application with return of acceptance of service endorsed
thereon; order of Court made June 17, 1891, extending time for

settlement of bill of exceptions; application of June 29, 1891, for

further extension of time for settlement of bill of exceptions with

return of acceptance endorsed tiiereon; affidavit of J. H. Mitchell, Jr.,

in support of said application; notice to opposing counsel on
presentation of said application; order of Court made July 3,

1891, further extending the time within which to settle bill of ex-
^'-'^ ceptions; stipulation of counsel for respective parties dated July

14, 1891, relative to time for settlement of bill of exceptions; bill

of exceptions as settled by the Court; petition for a new trial and
the order allowing the tiling thereof made and endorsed thereon

June 13, 1891, together wiih the order endorsed thereon under
said date staying all proceedings upon the verdict and the judgment
entered thereon until said petition for a new trial should be heard
and determined upon; affidavits of August Bowman, F. W. Gilbert,

W. Moir, W. F. Carson, and J. H. Mitchell, Jr., in support of said

petition for a new trial; order of Court denying petition for a new
trial, and order fixing the amount of bond upon appeal and fixing

time within which same should be filed and for the stay of pioceed-

ings pending the giving of said bond within the time limited b}-^

. rq order of Court; petition for writ of error; assignment of errors;

original writ of error; bond given upon suing out of the writ of

error with the approval of the Court endorsed thereon; certificate

of the Clerk relative to the lodgment of a copy of the writ of error

in his office; the citation with the return of service endorsed thereon

and this pinecipe.

MITCHELL, ASHTON & CHAPMAN,
Attorneys for Defendant.

Ill the United States Circuit Court of the Ninth Judicial Circuit, Dis-

trict of Washington, for the Eastern Division, Terms at Spokane.

United States of America, I

District of Washington. I

I, A. Reeves Ayres, Clerk of the United States Circuit Court of

the Ninth Judicial Circuit, for the District of Washington, do

hereby certify that the foregoing, from pages 1 to 210 inclusive, is
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460 a true copy of the record of the above entitled Circuit Court in the

case of Hugli Charless, plaintiff^ y.9. Northern Pacific Railroad Com-
pany, defendant, No. 9, in which a writ of error to the above enti-

tled Circuit Court has been sued out on behalf of the above-named

defendant from the United States Circuit Court of Appeals for the

Ninth Circuit, and that the writings annexed to this certificate are

true copies of their respective origin:iIs on file and remaining of

record in my office.

In witness whereof I have hereunto set my hand and the seal of

said Circuit Court this 24th day of December, A. D. 1891.

A. Reeves Aykes, Clerk.

By S. A. Wells, Deputy Clerk.
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United States Circuit Court of Appeals

FOR THE

NINTH CIRCUIT.

Northern Pacific Railroad
Ct)MPAlSrY,

Plaintiff in Error,

vs.

Hugh Charless,

Defendant in Error.

The defendant in error in this case broncrht

an action, in the District Court of the Fourth

Judicial District of Washington Territory, to

recover from plaintiff in error twenty -five thous-

and dollars as damages for personal injuries

alleged to have been received by him on the

28th day of August, 188r>, while in the employ

of the Northern Pacific Railroad Company, de-

fendant in error, as a section hand engaged at



work on one of the sections of said company's

road in said Territory.

When said Territory became a State and

the Circnit Court of the United States for the

Ninth Judicial Circuit for the District of Wash-

ington was organized, said cause was duly trans-

ferred thereto.

ABSTRACT OF PLEADINGS AND PRO-
' CEEDINGS.

The complaint in this action separately

stated two causes of actions, the first of which

consisted in a statement of permanent injuries

alleged to have been received by plaintiff while

assisting, in the course of his employment, in

the operation of a hand-car upon one of the

sections of defendant's line of railroad, upon
which he was engaged as a section hand, which

said car, although admitted to be sufficient for

ordinary uses, was alleged to be defective in

case of imminent danger from collision, in not

having a sufficient brake, of which said defect

the road-master and section foreman of said

comi)any having cliarge of said section ar(^

alleged to have had knowledge. It was furtlK^r

alleged that plaintiff was informed by said road-
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master and section foreman that said (var was
sufficient for the purpose of its use and that
phuntiff knew no different until the liappening
of the accident; that with other Laboiiers be-

longing to the section gang in which lie was
working, accompanied by the section boss and
under his direction and superintendency, and
with the knowledge of the telegraph operator
at the headquarters of said section, plaintiff left

the said headfiuarters on said hand-car, on the
way over said section, in discharge of his duties,

and in pursuance of his service and employment,
ignorant of any approacliing trains, or of any
danger to liis person, on account of the running
]^y defendant of any train in that vicinity; that
while running near a deep cut and curve, on
defendant's road, sufficient to obscure an ap-
proaching train, and while working at the lever
of said car propelling the same, with his back
towards the direction in which the car was mov-
ing, and the said section boss having full cliarge,

C(;ntrol and direction, the said car then running
at a rate of ten miles an hour, he was for the
first time informed by the section boss that a
freight train coming from the opposite direction
was about due at tliat place ; that knowing that
said hand-car was then not far from said cut and
curve, and l^ecoming suddenly apprehensive for



«

his personal safety, and the section foreman
having immediately thereafter announced that

said train had Just come in sight, and plaintiff

having tried the best he could to stop the hand-

car by means of the lever at which he was work-

ing and the person nearest the brake having
tried the best he could to stop it with the brake,

and their efforts having failed to stop the hand-

car or diminish its speed sufficient to prevent a

collision with the approaching train and plain-

tiff turnin.tr to see how near the train was to

them and what the chances were to escape

and seeing the train but a short distance from
them approaching very rapidly without slacking

its speed, and it appearing to plaintiff that a
collision was inevitable and that his life would
be lost thereby unless he did something at that

instant to save it; that there being tools and
repair materials on said hand car so arranged
along the sides thereof, that it appeared to him
it would be impossil^le to reach either side of the

hand car and jump to the side of the track, but
it appearing to him that he could jump from the

front end of said hand car to the side of said

road and avoid injury, and with this belief

plaintiff did jump with the intention of saving

his life; that, instead of alightiug upon his feet

at the side of the road as he expected, lie fell



onto the road between the rails and before he

could recover himself said hand car was about

to run over him when lyin^- on his back; that,

to save himself, he put up his feet towards the

hand car to prevent its running over hnn, but

that it was coming with such velocity that he

could not stop it, and that it ran against him in

such away as to breai^ and dislocate one of tlie ver-

tebrae near tlie middle of his spinal column and to

cause him other great and permanent injuries.

That although he was removed from the track

l)efore the train reached the place where he was,

the engineer and conductor of said freight train

knew of the danger in wliich plaintiff was then

placed and of a collision with said hand- car,

and of the in'obability thereby of injuring and

killing plaintiff, yet said engineer and (H)nduc-

tor of said train, negligently and recklessly,

failed and refused to slacken the speed of said

train and continued all of said time to run said

train at a great speed, to wit, of twenty-five

nviles an hour, thereby causing plaintiff great

fear of innninent death by said train running

over him and causing him to make the eff(n't to

save his life as hereinbefore stat(Ml.

The said company's telegraph ()i)erator at

the headcjuarters of said section, well knowing
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that plaintiff left there on* said hand-car and
that a freight train was about due at that ijhice,

and that the hand- car in going west on said

section, at that time, would be in great danger
of collision with said freight train, and the

plaintiff would l)e in great danger of personal

injury and of loss of his life thereby, negligently

and recklessly failed, neglected and refused to

inform plaintiff thereof, whereliy ijlaintiff was
compelled, caused and allowed by defendant

and its agents and servants to be placed in the

position of great and imminent peril and
danger, as described, which, without his fault,

resulted in the injury to him as before stated.

That plaintiff relied on said assurances of tlie

section boss and of tlie said roadmaster, officers

of defendant, whose duty it was to provide and
furnish said hand- car, that said brakes of said

hand- car was sufficient, himself not knowing to

the contrary; that in fact said brake was not

sufficient to stop said hand-car as (juickly as it

ought to have been stopped when about to come
into collision with said fre'ght train, as stated,

and if such brake had l)een sufficient, and made
and oi)erated as hand-car brakes are and were

usually made and operated with brake blocks to

rub the wheels, said hand-car would have

stopped in ample time on said occasion, to have
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allowed said plaintiff to ,^•et off said hand-c;ar,

without danger to himself, and plaintiff would
not have l)een placed in the position of grt^at

peril and imminent danger of lossing Iws life,

as he was on said occasion; that the defendant
knowingly and negligently permitted and caused
plaintiff to use in its service said hand- car, hav-
ing said defecrtive brake, wliere])y plaintiff on
said occasion was made and caused to rely on
the sufficiency of said brakt% until he had to

jump from said hand-car, as aforesaid, (-ausing

the injuries hereinbefore statcnl.

As a result of said ac'cident paralysis of the
lower limbs and the lower part of the body re-

sulted, causing disability, impairment of general
health and suffering of great physical pain and
mental anguish, on acx-ount of which injuries

plaintiff asks to recover ^1^25, 000.

The second cause of action in said complaint
consisted of allegations to the effect that tlie

company had failed and neglected to provide
tlie necessary and proper (*ure, remedy and ap-

pliances for the treatment and cure of said

injuries.

A motion was filed on behalf of said com-
pany, ])y way of an ai)p]ication to the court, for
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an order striking out said second cause of ac-

tion, and upon the removal of said cause to the

Circuit Court of the United States, said motion

was sustained.

A demurrer was filed to the first cause of

action, and after the remov^al of said action to

the said Circuit Court, and argument by coun-

sel and the considerati )n thereof by the Court,

said demurrer was overruled, to which ruling of

the Court the defendant then and there ex-

pected.

The plaintiff then elected to stand on his^

complaint as striken and defendant filed answer
by way of denial of all the allegations of plain-

tiff's complaint made against the defendant, its

agents, servants or employees, and alleged as

affirmative defense that plaintiff's injuries were
received by reason of his own negligence and
without any carelessness or negligence on the

part of the defendant.

To this answer the i)laintiff interposed a

reply by way of denial of said affirmative

defense.

Upon the trial of the cause, the Court hav-

ing at the close of plaintiff's testimony denied
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defendant's motion for a dismissal of the cause,

and having at the (;lose of all the testimony
denied the defendant's recjuest for a direction to

the jury to find a verdict for the defendant, tlie

Court submitted said cause to the jury for con-

sideration, which resulted in a verdict of eigh-

teen thousand two hundred and fifty dollars

('"1^18,250) in favor of tlie i)laintiff and against

the defendent.

STATEMENT OF CASE.

The case as shown by the undisputed evi-

dence is as follows : About May 18, 1886, Char-
less, plaintiff in the Court below, then about
25 years of age, entered into the employ
of the Northern Pacific Railroad Company, de-

fendant in the Court below, as a section hand,
at the compensation of si. 60 per day, and was
placed at work upon a section of the company's
road extending a distance of nine miles west
from the town of Cheney. That during th(^

time he was employed on said section the work
of repairing the road within the limits of said

section was done l^y himself in common witli

three others and a section foreman named Kirk,

all of whom worked together in that capacity;

that Kirk did not come n\){m said section, and
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was in no way connected with the work thereof,

until July 4, 1886 ; that during all the time

Charless was in said employ there was a hand
car used in the Avork of said section which was

the same hand car he was riding on at the time

he received the injuries complained of; tliat said

hand car was an ordinary four-wheeled platform

car, operated by the workmen employed upon
the section, who, by grasping hold of and rais-

ing and lowering, in a sort of pumping process,

handles or arms extending towards either end
of the car from a central lever attached to a

central cog wheel, which in turn oi)erated ui^oii

another cog wheel in juxtaposition with it and
so attached as to set in motion the wheels to

which the body of the car Avas attached, started

in motion and accelerated or lessened the speed

of said car. That, at the time Charless entered

said service and commenced the work of assist-

ing in the operation of said car, when out upon
said section at work, there was no brake attaclied

to said car for use in stopping the same, but the

stopping of said car was effected by use of the

handles of said lever, except when the car was
in rapid motion, or ui)ou a down grade, when a

stick used as a handle of a track lever, was car-

ried along by the men and inserted between the

spokes of the wheels of the car for the purpose
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of bringing it to a stand-still, or so lessening its

motion as to enable it to be stopped by the use

of the handles.

•

That said Charless was over said section

upon said car, and assisting in the operation

thereof, every day during the time intervening

between May la and August 28, 188(). That for

over three months, continuously after Charless

entered upon said service, said car was used
without any other brake than the insertion of

the handle of the track lever between the

spokes; that about two weeks subseciuent to

July 4th wlien Kirk came upon that section as

section foreman, one of the men in attempting

to stop the oar, when the car was about to be

overtaken by a train coming rapidly behind it,

had the handle of the track lever, which he was
trying to plac(; ])etween the spokes, knocked
out of his hand, and as, without it tliey had some
difficulty in stopping the car and getting it off

the track before the train overtook them. Kirk
upon the next day, before starting out with the

car, procured a piece of timber 2x4 inclies in

width and thickness and about ;i feet (> inches

long, l)()red a Jioh^ through it and also tlirough

the side of the car wliic-h was about 2x() inches

in widtli and thickness and bolted the timber to
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the side of the car between ^le front wheel and
the rear wheel ho as to form a brake of such a

character, that, when not in use, it stood upri.iirht

midway between the wheels and so situated, that^

by bearing down upon it with the hand, the

lower portion of it could be made to press or

rub upon the forward wheel, wliile tlie ui)per

portion at the same time would rub or i)ress

upon the rear wheel. That this particular hand
car was of the same make and style of all other

hand cars then in use upon the company's line

of road, except that the iron foot brake which

had been broken off this car, prior to the time

Charless entered upon the service of said sec ion

and which had not l3(^en replaced prior to tlie

time when Kirk went there as section foreman,

was provided and in use on cars of similar style

and make on other portions of the road, except

where voluntarily taken off and a 2x4 timber

brake, such as Kirk provided for this car, sub-

stituted by preference of the section men, to

better handle the car on sections where there

were any curves where the foot brake was not so

serviceable in bringing the car to a standstill or

stoi) in rounding a curve.

That Kirk had been in the emi)l()y of the

company for several years prior to that time as
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se(tti()ii hand and section foremen on otlier sec-

tions on the same division of tlie company's lin(5

of road and on several of said sections, where
there were curves, had nsed the same clmracter

of timber brake, adjusted in tlie same way, and
the substitution of such timber brake for the
regular foot brake, provided on such cars, was a
common occ-urrence, wlierc tliere were curves in

the section, and the practice liad arisen by rea-

son of tlie ])reference of the section men for sucli

change, owing to the better pressure and lever-

age which could be secured by use of tlie timber
or lever brake, instead of the foot brake ; that

such pressure and leverage was better adapted
for bringing a car to a sudden stop when in

rapid motion or for the puri)Ose of reducing its

si)eed in rounding a curve.

That when Kirk had attached this lever

l^rake he immediately called the men engaged at

work on the section, including Charless, to an
inspection of the work that they might see what
had been done and how it was done. That said

car continued to be used on said section by said

Charless, in common with the other laliorers

thereon, with the lever as attached l)y Kirk,

from the time th;it it was so attached un-

til tlie time of the accident which occurrcHl to
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Cliarless. That several weeks prior to the time

of the accident, while the men were attempting'

to get the car upon the trac-k prei)aratory to

starting to work, one of the wheels was broken

in pulling the car up over the rail and putting

it in position on the track; that in order to i)ut

the car in condition for operation. Kirk at once

obtained another set of wheels whicli had been

in use on another car and procured and ob-

tained persons experienced in such work to put

the same in i^roper shape for adjustment to said

car and had the same properly adjusted thereto

and the operation of said car was continued
with this change until tlie time of the accident.

That Charless, previous to this time, liad

several years' experience in working upon rail-

roads and knew the condition of said car, in all

respe(^ts, during all the time that he was em-

ployed upon said car. Tliat he did not at any

time make any complaint about the car l)eing in

any way defective or having an insufficient

brake; that at the time of the accident there

was only one person upon said car, or in service

uj^on said section, who Avas in the service of said

company upon said section at the time when
Charless entered upon the stnvice thereof, and

he was the only i)erson iipo i said car or engaged
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at work upon said section at the time of the ac.

eidentwho had been in continuous servi(;e on
said section from tli(^ time that he first entered
thereon. •

That fre(iuently while said car was bein,^•

oi)erated ui)on the road, durin.2: the time that
Charless was engaged at work ui)on said section^

and while he Avas riding thereon and assisting

in the operation thereof, the pin connecting the
cog wheels would become detached or loosened
and some one or the other of the men riding on
the car discovering the fact would get off and
get it and replace it and the operation of tiie car
proceeded. That tliis occurred without any
comment or obje(;tion or complaint from Char-
less; that, during the time he was employed upon
said section, si)ecial and extra and irregular

trains were running over said section and said

section iikmi were constantly required to be, and
were, on tlie lookout and watch, not only for

sucli trains but for all regular trains also.

That the day of tlie week on which the
accident occurred was Monday, and ou Mondays
the section men, foreman and all included, went
over the entire length of the section from one
end to tlie otlu^r, for Uw |)urpose of ascertaining
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whether anything was on the track before going

to the regular work of the day. That at the

time of the accident the section gang was going

over the road for the purpose of this inspection;

that the regular passenger train from the West
was due at Cheney shortly after the time they

left there that morning; that, when they started

out that morning, Charless took a position on the

(•ar facing eastward, and, being the only one u|)-

on the westward or forward end of the car, took

charge of the work of handling the arm of the

lever next to him, two others on the opposite

end, facing him, worked the opposite arm, a

third having hold of the lever brake, and the

section foreman, the on].y other person on the

car, being on the eastern end, looking about

him in connection with the work of inspection;

that they were all engaged in keeping a look-

out for any train that might be approaching, as

they always were, and as they were recfuired to

do; that there were no particular places assigned

to the men in the operation of the car, they

usually taking the position on the car and con-

cerning themselves about such particular part

of its operation, as was most convenient to

them, regardless of any instructions or <lirec-

tions from anyone.
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That tools, track, levers', crow-bars and like

appliances, for raisin.^ ends of ties or placing rails

in position, were npon the car, a number being
on the end of the car on wiiicli Charlegs took

his position; that Charless usually assisted in

placing these tools upon the car and they wen;
so placed as to afford the least inconvenience to

the handling of the lever.

With the car in condition as stated, the

parties thereon in the same relative position

as outlined, they continued on their way for a

distance of about H of a mile westward from
('lieney when approaching a 8| degree curve,

extending through a (uit from four to eight feet

deep, but so situated that a view could be had
from one tangent of the curve to the other

through and over the cut; Kirk, the section

foreman, warned the men that they were going

too fast, that a train might appear in sight

around the curv(^ on the otlier side of the cut at

any moment, and that they had better slow up
so as to be in condition to get the car off the

track.

(Kirk himself testifies, that, when his warn-

ing was given they did slow down and had come
to a stand still and were attempting to get off
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when the train came in view. Charless testifies

that they made no effort to slow down until the

warning was given and that after they were

warned not to run so fast, they began to slow

down by the man at the brake bea nng down
upon it ; that this did not effect the pur-

pose and it was tried to slow the car down by

use of the handles of the lever ; that, while they

were engaged this way, the section foreman an-

nounced that the train was then ai)i)eai"ing in

view, directing them to stop the car and get it

off the track as quick as possible. That further

efforts were made but without avail, and the car

running at al)out ten miles per hoar and the

train approaching at about thirty miles an hour,

Charless, turning around to look for the train

thought that it was within about one hundred
feet of him and he looked to the side and then

stepped off in the direction of the approac-hing

train and was run into liy the hand- car.)

When the train was first seen it was between
thirteen and fourteen hundred feet from the

hand-car ; the car when stopped was about eight

or nine hundred feet from the place where the

train was first seen ; that when Charless fell off

on the track he supposed the hand-car would
run over him and placed his foot up against it



21

to 8ave himself, had his shoe or trousers leg-

caught in the cog-wheels and was doubled up

under the car, his feet being brought level with

his head. That he was the first to get off the

car, none of the others having made an attempt

to get off of the car until after he had jumped
or stei)ped off. That they thereui)on got off the

car, raised up one end and tried to disentangle

him from the wheels, but finding they could not

get him out, slewed around the other end of the

car and lifted it bodily from the track, when he

became detached from the car and was removed

frcmi the track.

All of this was done before the train reached

tlie place where the car was taken from the

track and the train stopped witliin a distance of

sixty feet of where he was removed from tlie

track and without having struck either him or

the car. That he was immediately carried into

the caboose of the train and taken to Clieney,

where, in less than fifteen minutes afterwards,

the regular i)assenger train from the west took

liim uj) and carried him to the hospital at Mis-

soida. Montana.
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ERRORS RELIED UPON.

I'lKST.

That the complaint of the plaintiff, as the

same was by said Court allowed to stand for

trial, did not state facts sufficient to constitute

a cause of a(;tion, and that defendant's demurrer

thereto should not have been overruled.

SKCOXI).

That the statement made in narrative form

by plaintiff, as a witness in his own behalf, with-

out being si)ecially interrogated l^y his counsel

or any one in reference to any particular matter

involved in said cause, which said statement was
made in such a way as to afford defendant no

opportunity of making any objection to any

particular portion thereof, and which was al-

lowed to be made over the ob.je(-tion ot defend-

ant thereto, contained matters immaterial to the

issues involved in said cause, and incomiietent

as being hearsay and not the best evidence.

That the objections of said defendant to said

statement uixm said grounds should have been

sustained by the Court, and the Court should

not have denied defendant's re(|uest for the
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Court to direct couns^el for plaintiff to specially

interrogate the plaintiff in respect to such mat-
ters as were desired to be elicited from plaintiff,

or be shown by plaintiff on his own behalf, as

evidence in the cause, and said immaterial and
incompetent evidence contained in said state-

ment should not have been admitted.

That the first part of said statement, as ob-

jected to by defendant (as will appear by the
testimony (-ontained on page 2 of the Bill of Ex-
ceptions in this case) was as follows, to- wit

:

" I Wcas hired ont to tlie Northern Pacific sec-

tion foreman sometime in the month of May, 188().

I worked for liim nntil sometime close on July;

moved up to Idaho, and they put us to another

foreman named Kirk. During the time when Kirk

came there he was sick. They got another man
who was foreman some days l^efore Kirk took charge-

When I worked for the first foreman we had a car there,

which was my first section work. T had worked on right

of way and tin)her Avork, etc. When I wentto work we had
a car there, and the brake we had for it was a stick. There

was a jack that they used to raise the track; it is over

fifty pounds, solid bunch of iron, with an arm to raise

the track. We used to use that for a brake. When he

wanted to stop the car he would stick it into the spoke

a.nd ^fop the car. We used it until Kii'k became our fore-
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man. One day, aft(;r Kirk )>ecame our foreman, p. train

was coming after us. Kirk never attended to tliis him-

self; he left it to sonie man, or any man, and the man
that was using it that day tried to i)ut it in, but in ]jlace

of doing so he hit the Spokes and they knocked it out of

his hand. We had a great time to stop the car, and a

narrow escape in getting: off. So for a while we worked

along there, and one night a wheel broke off and we had

to take the thing in on three wlieels, and the Ijody was

broken also."

Tliat the second portion of said state-

ment, as objected to by defendant (as will ap-

pear by the testimony contained on page 4,

of the Bill of Exceptions in this case) was as fol-

lows, to-wit:

" We came in with the car in this shape and it was

useless, and Kirk applied to the roadmaster for a new

car. Massey was roadmaster. Cannot tell his initials."

That the third portion of said statement, as

objected to by defendant (as will appear by the

testimony contained on pages 4, 5 and (> of the

Bill of Exceptions in this cause) was as follows,

to-wit:

" Kirk went to the station, and this car was not iit

to take us out, and lie went and applied for a new ear.

He came back and told us tliat *:lie roadmaster told him
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he did not have any at the time to give him, ' })ut told

me,' says Kirk, ' to get this car fixed ui) and get you fel-

h)ws to work until such time as he could find one.' So

Kirk put the men to work (one of them is here that he

])ut to work) and they fixed it up with some old lumber

that remained in the Cheney yard and made a body of it,

and got an old wheel and fixed it up in this shape, and

took us out to work. Wo worked for a day or two, or

some time, and were out two miles from town, and Kirk

took a slalj alongside the road (a slab to keep lumber on

a fiat car) and nailed it on the side or the car between

the two wheels, ahead of the hind wheel, and nailed

through this stick and drove the nail into the car; and

by i)uriing it back he showed it to us and said: "Now it

is not like the last brake; it is good and solid and cannot

get away from us.' Tie said: 'This is a big imi)rove-

ment on the last one.' I did not know any better and

believed it. We did not hap]ien to meet any train until

tliis morning when [ got hurt. On Monday it was

customar,y to run the fall length of the section and see if

there was anything on the track, and then back to Cheney

to work. The section was nine miles. It used to retfuire

us to go j)retty fast to get back ahead of the train, and

sometimes we had cattle to bury, and sometimes the track

to fix. We always Avent as fast as Ave could and got back

as fast. The section house tliat we had the car in is

about one-cjuarter of a mile cast of tlie station. Our
section was from this car house. We had to go by the

station house every day to go to work. This morning

there was a. ti'ain. an extra train, came into the station.
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Wo waited uwliile, thouj<ht it was going to pass by. It

did not, but stopped at tlie station. We went to the sta-

tion, and when we went by Kirk told us to sto]>; that he

wanted to go into the station and see about something.

We stopped and went to doing something like shoveling

cinders while Kirk crossed over. This train was on the

inside of the station from us. He crossed over the train

and went as far as the station. I would not swear lie

went in. After awhile he came back. He said, ' Boys,

get on and go to work.' ^Ve got on and went to work, and

when we got about 1| miles, the third mile, we were near-

ing a cut where the engine was sui)posed to whistle. This

third mile commenced with that cut, and from tliere

there were cuts and curves and much timber along the

line. There were fires along there, which we })ut out,

and lots of smoke, and besitles. it was misty and fogy.

When we got out here 1| miles. Kirk says: 'Boys, this

is too fast running.' They told me that this train at the

station—they could see another section between here and

Sprague coming behind them; that it was coming at a fast

rate to make some point in Montana. It was running

extra fast to make this point. I turned around and the

men done the same, and tried to sto]> this car, which, I

believe, was running about ten miles or so. We tried to

stop it, and this man at the brake— it liad been so loose,

he always had to hold it to keep it there, whethm- braking

the car or not. This man put on the brake, and I was

on the west end, going out towards the train; the rest

were on the east or hind end. There was no one on the

front end but me. This man ])ut the brake on and I
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said we were going too fast. He said, ' it must be pretty

close on us now.' and I tried for awhile to stop it, and

in or about the time that he told us the fast train was

coming he looked and said: 'Boys, here she is; it is

right on to ns; get on that brake and get the car off" be-

fore she comes on us.' So we used the brake and

handles, but we saw it was coming to no stop, or not

likely to. and I looked to see behind me if this tr.iin was

near, and at the time I looked it was about 100 feet, and

I believe nearer than that. I saw there was no sign of

the car coming to a stop. There were shovels, picks and

sledges, and tools of different kinds, and the large jack.

All these were piled on the side. They made a practice

of putting them on the end of the car there was least on,

and I b^'ing alone, they were put on my side; so I was

standing on the center of this place to jump. I saw the

train inside of 100 feet and no sign of it stopping, and no

whistle being made, though she had crossed the crossing.

I made an effort to jump to the side of the car,

but, as the wheel comes over the car, it is not

easy to jump acro.^s. I tried to jump over the end

and I did get as far as the rail on the side, as I jumped

to the south; the south side of the car hit me on the side

of this leg and it knocked me right into the track, aliead

of the car. The car was following closely, and I knew

that I could not help being catched; as it hit me and

knocked me ahead I tried to raise my feet and stop it,

but the carcaugiU my foot and it was coming so fast that

it was of no avail : it tumbled me over and cramped me
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lip and put my hoad where my feet wore—turned me over.

The other leg was caught in the cog of the wheel. I

brought the car to a stop and the men jumped off. I was

lying on the gravel. One of the men hollered to me, and

said: 'Are you hurt?' Kirk said: 'There is no time

for this. Get hold of the car and get it off of the track

before the train runs over him.' So they got hold of the

hind end and caught it up and run around with it and

pulled it down the road bed after them ; and so when my
head was towards the rail by their turning the car

around, the engine went by and blew sand and dirt on

to my head. By the time they got around this cog wheel

turned a different way and released my pants so that I

fell out, and some of them hollered to this train to stop

and come back ; but the train ran past quite a ways and

they picked me up and carried me up the track and put

on the train and left me at the station, which was Cheney;

did not have many minutes to wait. They put some-

thing under my back. It was not long before the passen-

ger train came in, and they sent me to Missoula."

That the further and remaining portion of

said statement as objected to by the defendant

(as will appear by the testimony on pages 6 and
7 of the Bill of Exceptions in this cause) was as

follows, to-wit :

"The Sister of Charity have told me I could stay here.

They applied to the Railroad Company to see if they would

doanytliing, )>ut they would not. 'You will be a cripple
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for life,' Dr. Ilorton says ;
'I will send you to Sprague.'

I said, 'What are you going to send me to Sprague for ?'

He said, '1 am going to send you to Sprague and have

Mr. Weymouth apply to the county commissioner* to put

you on the county.' I said, 'The county seat is not in

Sprague.' He said this was in Cheney. At that time

when lie was talking to me the county seat had been

moved to Spokane and I said the county seat is at Spo-

kane, and I said, 'You know the fix I am in and could

not you leave me in Spokane ?' Pie said, ' That is my or-

ders and I must do it.' So I applied to the Sisters of

Charity in Missoula to see if they would take me in, be-

cause I was sick at the time and could not hold anything

on my stomach. The hospital at Missoula was quaran-

tined at that time so they could not take me in. Horton

said, 'Well, you must go.' I cannot keep you any longer.

You must get on this night train, which left at 12 or 1

o'clock. I said, 'Can you not telegraph to Mr. Weymouth

and have him nieei me at Spokane, as well as Sprague.'

Well, he, after a while, said he would do it, and I asked

him if he would attend to me. He said he would tele-

grapli ahead of me to Spokane.- The express inan helped

me off the cars. 1 remained at the station and there was

no account taken of me that I could see. I got some of

the men that wore standing there to take me into the sta-

tion. When I went into the station the agent said he had

heard something that there was some one to come along,

but had nothing to do for me. He said he would send a

telegram to Sprague to Weymouth. Whether he did or

not I do not know. He would not tell me the answer.
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He kept me there from 9 to 9:30, *and I begged him, as I

was sick, to get some one to take me to the hospital. And
I begged him to do so, and some men took me, with the

aid of a poHceman, and I have been there ever since.

The sisters thought the company would do something on

account of what Horton told mc. They applied to Wey-

mouth, and I think to the agent. Weymouth was general

superintendent, or something. He had charge of the

train hands. Superintendent I believe. He used to be

paymaster. Tliey sent woi'd to Weymouth and Wey-
mouth gave them no satisfaction nor the railroad com-

pany. Horton told me when I was leaving: I guess I

will be down in a few days to see about this thing, ^'ery

likely we will be down there.' But he never came nor

any other man.
THIRD.

That (|uestioii \) on page (I of the tet-stimony,

as contained in the l)ill of exceptions, pro-

pounded by counsel for plaintiff to the plaintiff,

while being examined as a witness, should not

have been allowed by the C-ourt, as what was
sought to be shown thereby was not admissible

as evidence by reason of being irrelevant, imma-
terial and incompetent, and plaintiff sliould not

have been allowed to make answer thereto over

the objection of defendant. The (luestion and
answer referred to are as follows, to-wit

:

" Question : Had Mr. Kirk, the foreman, ]iower to

hire and discharge men? Answer: He had hired and let



81

men out during the time I was there. He said lie liad

orders from the company to do tliis."

Fourth. That (luestion 17 on page 26 of the

testimony, as contained in the Bill of Excep-

tions, proi)ounded by covinsel for plaintiff to Joe

Carroll, while being- examined as a witness on

behalf of plaintiff, should not have been allowed

by the Court, as what was sought to be shown
thereby was not admissible as evidence by reason

of being- irrelevant, immaterial and incompetent,

and the witness should not have been allowed

to make answer thereto over the olxjection of de-

fen(hint. The (juestion and answer referred to

are as follows, to wit

:

"Question: Did Kirk or tlie telegraph operator or

anyone tell you you would meet a train on the way,—or

probably would? Answer: Not that I know of."

Fifth. That question 7 on page 29 of the

testimony, as contained in the Bill of Excep-

tions, propounded l)y counsel for plaintiff to Joe

C/arroll, while being examined as a witness on

behalf of plaintiff, should not have been allowed

by the Court, as what was sought to be shown

thereby was not admissible as evidence by reason

of being irrelevant, immaterial and incompetent,

and the witness should not have been allowed
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to make answer thereto over llie objection of de-

fendant. The question and answer referred to

are as follows, to-wit

:

"Question: Was that a sufficient brake? Answer: It

was just as I tell 3'Ou; it was niade out of a 2x4. a]>out so

long, put on one side of the car."

Sixth. That question 8 on page 29 of the

testimony, as contained in tlie Bill of Excep-

tions, propounded by counsel for plaintiff to Joe

Carroll, while being examined as a witness on

behalf of plaintiff, should not have been allowed

by the Court, as what was sought to be shown
thereby was not admissible as evidence by reason

of being irrelevant, immaterial and incompetent,

and the witness should not have been allowed

to make answer tlijereto over the objection of de-

fendant. The question and answer referred to

are as follows, to-wit

:

"Question: I mean by sufficient, was it a good l)i-ake:

would it stop tlie car? Answer: No, sir; it was not a

good brake."

Seventh. That (luestion 10 on i)age 29 of the

testimony, as contained in the Bill of Excep-

tions, propounded by counsel for i)laintiff to Joe

Carroll, Avhile being examined as a witness on
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by the Court, as what was sought to be shown
thereby was not admissible as evidence by reason

of being irrelevant, immaterial and incompetent,

and the witness should not have been allowed

to make answer thereto over the objection of de-

fendant. Tlie (juestion and answer referred to

are as follows, to-wit :

"QaeKtion: If it had been a good brake, could the

liaiid car have been stopped in time to get ^fr. Charless

of!'? Answer: ff it liad been a good brake I believe it

could liave been stopped.''

Kiglith. Tliat when all the testimony on

behalf of plaintiff had l>een taken, and the case

rested, so far as plaintiff was cont^erned, no case

had l)een made out against defendant, and de-

fendant was not re(|uireMl to put in its defense,

and that the evidence and testimony adduced

on behalf of plaintiff was not sufficient to estab-

lish any liability on tlie part of ov Justify any

recovery aurainst tlie defendant. That said evi-

dence and testimony disclosed the fact that

whatever injuries were sustained or incurred by

plaintiff were occasioned by, or were the result

of, the carelessness and negligence of plaintiff

himself, and tlie careless and negligent acts of
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liiw fellow- servants, eu^age'd in the same em-

ployment, for whi(;li the defendant was not and
is not responsible to the plaintiff, and tliere w^as

nothing- in said evidence or testimony to show
or establish that any injnry to ])laintiff was oc-

casioned by or occnrred throngli the negligence

of the defendant, or any of its servants, agents

or employes.

Ninth. That the Court should not have

required defendant to proceed to its defense of

the case attempted to be made by the testimony

and evidence adduced on behalf of plaintiff, but,

at the close of plaintiff's testimony, and after

plaintiff had rested, should have directed the

jury to return a verdict in favor of defendant.

Tenth. That the C^ourt should not have

denied the request of defendant, made to the

Court by motion at the close of the taking of

the testimony and submission of evidence, after

both parties had rested, for an order directing

the .jury to return a verdict in favor of the de-

fendant. That the testimony and evidence sub-

mitted in the trial of the cause was not and is

not sufficient to establish any liability on the

part of the defendant for any injuries sustained

by i)laintiff, and there was and is nothing in



35

said evidence and testimony to justify the con-

sideration by the said jury of said cause, or any
thing- in relation thereto.

»

It also appeared from all the testimony and
evidence in the cause that Avhatever injury was
sustained or incurred by the plaintiff was occas-

ioned by liis own negligence and careless acts,

and by the carelessness and negligence of those

Avho were and are felk)w- servants with him in

tlie same employ, and for whose acts, so far as

any injury to plaintiff is concerned, defendant
was not and is not liable. That it appeared from
the evidence and testimony that whatever ac-ci-

dent or injury occurred to plaintiff was without

any fault or negligence on the i)art of the defen-

dant, or any acts of its servants, agents, or em-

ployes, for which it is responsil^le or liable to

the plaintiff.

Eleventh. The Court should not have nnh-

mitted to the jury the (piestion whether the in-

jury to the |)laintiff resulted from the negligence

of the defendant in needlessly exi)Osing him to

the danger of being hurt l)y a collision between

the haiid-car and the extra freight train at the

place where it occurred as was done by the giv-

ing of the following instrucf ion to the jury :
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"T think tliat the case, when stripped of all the side

issues and the incidental questions surrounding it. re-

solves itself into just this question for this jury to deter-

mine : Whether the injury to the plaintiff resulted

directly from the negligence of the defendant in needlessly

exposing liim to the danger of heing hurt hy a collision

hetween the hand-car and the extra freight train at the

place where it occurred; or, whether the injury was a

mere accident, Avhich was the result of one of the ordinary

hazards of the employment in which he was engaged."

Tbf^ i^iibmisHion to tlie Jury of this (fuewtion

was not Justified by anytliin,i<- in tlu' evidence.

Twelftli. Tlie Conri should not have sul)-

mitted to the jury the question whether the

negligence (if any involved) was the negligence

of the foreman in running the hand-car too fast

up to the point which he knew to be dangerous

and of which he did not warn the other men
working on the hand- car so that i t was impossible

for them, without extra hazards to their lives,

to avoid a collision ; nor should the court have
submitted to the jury the question whether the

negligence (if any) was on the i^artof the officers

in charge of the freight train in ar)|)roacliing a

curve in a cut, which obstructed the train from

view, or passing a i)u])lic crossing without giving

warning by sounding the whistle or engine bell,
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as was done by i>ivin,e: the followino: instruction,
to-wit

:

" Whether it was an ordinary risk of his eniplovnient,

or whether an extraordinary danger caused by negligence

on the part of tiie defendant. Whether that negligence

was the negligence of the foreman in running the hand-

car too fast up to a ]>oint which he knew to be dangerous,

and whicli he did not warn tlie other men working on the

hand-car of. so that it was impossible for them, without

extreme hazard to their liyes, to avoid a collision ; or

whether the negligence was on the part of the officers in

charge of the freight train in approaching a curve in a

cut, which obstrncted the train from view, or passing a

public crossing without giving warning by sounding the

whistle or engine liell."

There are no such questions involved in or arising

under the pleadings, and there was nothing in the evi-

dence to justify the submission of such questions by the

Court to the jury.

Tliirteentli. The Court should not have

submitted to tlie jury tlie ijuestion whether

tliere \vas actual nes>lifrence on the part of tlie

plaintiff in any of the respects referred to in

the instrurtions lienMubefore mentioned. And
the Court should not liave instructed the jury

that if tliere was actual ne.e'lig:ence on the part

of the defendant in any of these respects which
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placed plaintiff in a situation of extraordinary

danger, sometiiing clear beyond the ordinary

risk of liis employment, and his injury Avas not

in any degree; owing to his own negligence at

the time, that the defendant would be lial)le

under any such circumstances, even though tin;

plaintiff when in a situation of imminent and
apparent danger may have made a mistake on
his part in attempting to escape from the dan-

ger, as by attempting to jump in the wrong-

direction, as was done ))y the Court in the giving

of the following instruction to the jury, to wit

:

" If ill any of these respects there was actual negli-

gence on the part of the defendant which phiced phiintit!'

in a situation of extraordinary danger, something clear

heyond the ordinary risk of his employment, and his in-

jury was not in any degree owing to his own negligence

at the time, the defendant would be lial)le even though

the plaintitf, wlien in a situation of imminent and appar-

ent danger, may have made a mistake on liis part in

attem])ting to escape from the danger, as by attemj)ting

to jump in the wrong direction."

That the Court should not have further

ccmtinued the submission of said ((uestions to

the jury as was done by the following' instruc-

tion to th(; jury :

"Even a mistake of tliat kind, liappeiiing at a

moment of extreme peril, would not l)e regarded as a
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reckless or negligent act on the |)art of the [)lainti(t' w liicli

would preclude him from recovering damages."

FoLirtet'iitli. That the Court should not
have submitted the question whether the fore-

man was Ruilty of imprudence in running the
liand car at the rate it was goinq-. nor tlie (lues-

tion whether the freight train was approaching
a curves or crossing where it was the duty of the
engineer to give warning, as was done by the
Court by giving the following instruction :

''lUit if, on the other hand, this injury to him re-

sulted from his own act in attemi)ting to jump from the

hand-car at a time when it was his duty to have remained
on the hand-car and assist the others in checking its

speed, and in removing it from the track, so as to get it

out of the way. and when he had no reasonable cause to

regard himself as being in extreme danger, or if defend-

ant was entirely guiltless of any negligence; if the fore-

man was not guilty of imprudence in running the hand-
car at the rate it Avas going; if the freight train did not

approach a curve or crossing where it was the duty of tlie

engineer to give warning—so that there was no negli-

gence on the part of the defendant,—then your verdict

should be in favor of the defendant."

That the (luestions so submitted to the Jury
are not, nor any of them involved or put in
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issue by the i)leadiiiRS, and there is nothing in

the evidence to .justify their submission by the

Court to the jury.

Fifteenth. Tlie Court should not have sul>

mitted to the jury the question of the sufficiency

of the brake on the hand-car, nor the question

of the knowledge of the plaintiff with regard to

the same, as was done by the giving of the fol-

lowing instruction to the jury:

"If the jury find from the evidence tliat the hand-

ear in question was a necessary implement in the carrying

on of the company's work, and that tlie said hand-car

was not sufficiently provided with a sufficient brake to

sto]) it within a {)roper and reasonable time when in dan-

ger of collision with other trains on saitl roads, of which

defect the plaintiff had no knowledge, and could not rea-

sonably be required or expected to have such knowledge,

and that by reason of such defective brake plaintiff was

injured, without contributing by his own negligenco to

such injury, then the company is liable to plaintiff in

damages for sueli injury."

None of these (juestions were involved or

put in issue by the pleadings, and there is noth-

ing in the evidence to justify their sulmiission

to the jurv.
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Sixteeutli. That the following instrnotion,

to-wit:

"If the jury iind from the evidence that plaintiff was

injured by or on account of the defendant's negligence, to

which plaintiff did not (contribute by liis own negligence,

the fact that the negligence of plaintiff's fellow servants

contributed to such injury is no defense to an action by

plaintiff for damage on account of such injury,"

was not and is not a correct statement of the

law as applical)le to the facts involved in said

cause. The court should have instructed the

jury that the plaintiff was a fellow-servant with

the section foreman and the other section la-

borers upon said hand- car, and that if his in-

juries Avere occasioned by reason of any negli-

gent or careless act of either the said section

foreman or any of said section hands contril)U-

tingtothe injuries received l)y plaintiff, then tlie

plaintiff was not entitled to recover.

Seventeenth. Tlie Court should have given

the following instructions to the jury as re-

cjuested by the defendant

:

"The jury is instructed that upon all the admissions

and pleadings, and all the undisputed facts in this case,

the plaintiff is not entitled to recover, and tlie verdict of

the jury should ))e for the defendant."
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Eigliteenth. The Court should not have

denied defendant's motion for a new trial, and
should not have rendered any judgment in favor

of the said plaintiff.

POINTS AND AUTHORITIES.

KIKST.

The complaint does not state facts sufficient

to constitute a (-ause of action.

One, having sufficient patience to read

through the mass of unnecessary detail of which
the complaint consists, should not be considered

harsh in criticism, if led to characterize it as a

descriptive history, proceeding not liy way of

legal statement of facts, in logical setiuence of

cause and effect, but by argument from premise

to conclusion. It is not the statement of either

a cause or course of action, but tlie discussion

of a case before its trial.

There is an attempt to charge negligence by
the allegation that the brake upon the hand-car

was not of a certain fashion, and was not ad-

justed in a certain way specified in the com-

plaint, but there is nothing to show that a brake
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of the kind which was upon the car, and ad-

justed like this particular one, would not be as

effective'as any other brake in slowing down this

])articular car, or bringing it to a stop. The
comi)laint admits that the car was sufficient for

its ordinary uses, notwithstanding the character

of the brake,l)ut it is not disclosed in all the de-

tailed account of what befel plaintiff in his

accident, that the car was subjected to any extra-

ordinary uses. It could not be operated upon
the section without the necessity of having
trains approach it from either direction, this

was one of the daily incidents connected with
its operation. It was just as lialile to have to

pass round the curve through the cut upon one

day as another, and just as liable to have to

meet a train there as anywhere else upon tlie

road.

The best of hand cars, equipi)ed with th(;

latest and most approved devices and api)li-

ances, are not designed to serve the purpose of

extraordinary uses. Even if the situation in

which i)laintiff was placed at the time of the

accident was one of extraordinary danger, it be-

came such regardless of the character and con-

dition of the hand car he was assisting in oper-

ating. This is true if the other allegations of
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plaintiff's (complaint are true. It iH true, that

the oom])laint does state, that the section fore-

man and roadmaster knew the condition of the

hand car, and had told him it was sufficient for

the purpose of its use, and that he knew no dif-

ferent, and relied upon their statements to that

effect. But it is not claimed that the section boss

or roadmaster ever told him more than the com-

plaint itself admits with respect to the car.

It is not claimed that they ever represented

the car as being sufficient for any extraordinary

use or purpose, or that he did not know that it

was insufficient for such a use. Again, while

the complaint shows that the plaintiff had the

assurance referred to and relied upon it, it does

not negative the fact, that he had, not only tlie

means of knowing the condition of tlie car, but

the same means of knowing it as the section

boss and roadmaster. It will not suffice for him

to say that he did not know it. From all that

appears by the complaint it would seem that the

car was familiar enough to him. and he must

have known enough about it to be fully advised

of tlie effect of the operation of the car with a

brake such as that had on it. It does not ap-

pear that any special skill, or i)rofessional or

scientific knowledge or experience was necces-
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sary in order to apctrtaiii or (letennino what tlie

effect would be, or wliat tlie eonditioii really
was. In fact, every tllin,^• in the complaint
would seem to indicate that anyone seeiii^ the
car would eitlier know at once, or be put upon
inquiry, which any casual inspection would
satisfy. The statement that plaintiff, work-
in,i>- with the lever, tried the l)est he couhl to
stop the car when ruiuiiuK at ten miles an
lionr, and that another man tried th(; best he
coidd to stoi) it with the brake, and that neither
succeeded, is not equivalent to an aIle,£>ation,

tluit the brake Avas defective or the car insuffic-

ient. It would be more appropriate to say that
it was e(iuivalent to a declaration that the
plaintiff himself was careless and negligent, in

that, Avhile having hold of the lever, pvnnpin^^
th(f car, knowing that lie was approaching a

curve in a cut where it would l)e difficult for
those on watch to see a train in time to apprise;

him of its movements or approach, he was keep-
ing th(^ car up to a speed of ten miles an hour
and making no effort to al)ate its speed, not-

withstanding, as claimed by him, it was some-
what foggy or smoky by reason of fires that had
been or were burning on eitlier side of the right
of way, and that the vision of those on watch
might be somewhat obscured in the attempt to
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watch for an approacliing* train. It appears

that no effort was made to abate the sp(;ed until

the warning that a train was in siglit had been

given. Tlie information that a train was ex-

pected did not seem sufficient to induce plaintiff

to attempt in any way to lessen the speed of the;

car. It required the startling information that

a train was actually in sight and already near

at hand to arouse the plaintiff to a realizing

sense of his situation, when, like a man sud-

denly aroused from a slumber, he proceeded in

a confused and bewildered way, and not by

reason of any reasonable api)rehension of immi-

nent danger, to do, about the only thing that

could have been done had he been desirous of

precipitating himself in front of the impending-

danger.

If there is anything else in the complaint

which could be regarded as an attempt to allege

negligence, it is, perhai)s, the claim that the con-

ductor and engineer of the approaching freight

train knew of the danger in which he was

])laced and failed and refused to slacken

the speed of their train. The other allegations

of the complaint seem to refute this statement.

Inasmuch as there Avere several others upon the

hand- car, none of whom made any eft'ort to get
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off until after the plaiiitiif had faUeii in the at-

tempt to step or jump off backwards l)et\veen

the moving car and the approaching train, and
who were all facing the engineer of th(^ ap-

l)roaching train, he certainly had a right to ex-

pect that they woukl stop the car and get it out

of the way before it was possible for his train

to get to a ])oint where it was likely to collide

with them. He was simply relying ui)on the

reasonable assuranc^es furnished by distance,

time and the actions of those most interested in

doing everytliing possible for their own i)retec-

tion. The freight train was entitled to the right

of way; it was the duty of the men on the hand

car to keep out of the way ; the engincM^r liad a

right to believe they would, unless something

unusual or extraordinary liappened and was

brought to his attention in the meantime to con-

vince him otherwise. Up to the time that plain-

tiff Jumi)ed there was nothing in the situation

as it must have appeared to the engineer to in-

form him that anything had hji[)pened, was

happening or was about to happen, which was

placing or would likely i)lace anyone on tlie

hand car in a position of danger.

Whatever the engineer or conductor of the

train did or neglec-ted to do after plaintiff
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Jumped and fell and placed liin feet ui) ai>-aiuHt

tlie car to keep it off, is not a matter of which

l)laintiff lias any cauwe of complaint, in view of

the fact that the freight train did not collide

Avith the car, or with plaintiff, and did not, ho

far as anything appears in tlie complaint, collide

with the phiintiff, or even arrive at tlie place

Avhere the car and plaintiff were taken from the

track, until they were safely moved hy the men
Avho had got down off the car after it had
stopped.

The engineer could not know what was pass-

ing in the mind of the plaintiff ; he was only re-

quired to act when there was presented to his

view a situation reasonably calculated to occa-

sion an apin'ehensiou of danger if precautions

were not tak(ni to prevent.

The complaint does not allege that plaintiff

had a reasonable apprehension of impending
danger ; there is only a statement of a belief or

feeling that he might be endangered. There
existed nothing in the facts or circumstances

which surrounded him to justify the inference

that the apprehension was a reasonable (me.

The engineer could not know of every danger
which was apprehended l)y plaintiff, and could
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not know (!vei-y appreliensioii wliirli was i)()S-

sessed by, or which was possessing him, or wliat

foolish thing he woiihl do under the influence

of such apprehension. ,

If there was a reason for tlie apiu'ehension,

aid it was su(^h as must have been apparent to

tlie engineer, tlien he was called upon to act

and to act with the utmost disivatch and care.

But the complaint does not disclose such an

emergency as existing at any time wliih; the car

and the train were ai)i)roaching each other.

The (engineer had no means of knowing, and it

is not claimed that he did know, that the brake

of the hand-car was defective, or that the car

was not in a condition so that it could be read-

ily stopped. He had a right to presume that it

was in condition to be stopped and removed
from the track tlie same as any other hand-car.

If it be contended that a good car, with a suffi-

cient brake, could have been stopinnl in time

and removed from the track in safety, without

danger of collision, then it cannot be contended

that the engineer of the freight train was in any
way to blame for the accident to i)laintifr.

These are the conclusions properly dcducible

from the allegations of the complaint.



50

If the engineer of the train was not to blame,

it is very clifficnlt to see how the conductor

could have been negligent or careless in tlie

iiiatter. Indeed it is hardly possible to con-

ceive how the conductor could, in any way, he

considered as having anything to do with oc-

casioning plaintiff's injury. It is not sjiown by

the complaint that he was in any unusual pos-

ition on the train, or even that he was in a po-

sition where he could see or know anything

about what was going on in front of theadvano
ing train, and we have no right to assume that

he was in such a position. If we assume, as we
have a right to, in absence of any allegation in

the complaint to the contrary, that he was in

the caboose where he belonged, while the train

was in motion, he could not have any knowledge
of the situation in advance of the train, except

to know that if tliere were any hand- cars on the

track it "vas the duty of those on them to keep

out of tlie way. There is no allegation in the

complaint that the train was approa(;liing a

place where any signal was required to be given

l:)y blowing the whistle or ringing the bell of the

engine to give notice of the approach of the

train ; and as the conductor is not charged witli

this duty and can not know whether or not it

has been performed, he is without blam(\
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So far as the engineer is concerned, if it

Avere con(;eded that the relative situation of his

train and the hand-car, as set forth in the com-

plaint, was sucli as not to justify him in the as-

sumption that the plaintiff and the men on the

hand-car with liim, could and would remove the

car from the track in safety before his train

would reach them, yet there is sufficient in the

complaint to justify the conclusion that the en-

gineer and the plaintiff were fellow-servants,

both engag(Hl in workre(|uired for the successful

operation of the nmd, and therefore the engi-

neer was such a person as would not make liable

the company which employed him for any act of

his resulting in injury to su(*h a person as the

plaintiff then was. The same may also be said

of the relation of the i)laintift" and the section

boss.

We look further into tlu^ complaint, but

without finding anything which can be regarded

as an allegation of negligen(*e of the comi)any,

or of any one for whose ac^ts it is or was re-

sponsible.

There are some allegations to the effect that

the operator at the liead-(iuarters of the section

failed to inform the plaintiff that there was a
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train comiii.y- from tlio direvtioii in wliicli they

were goin^, and aLs(j an intimation or inference

that the section bosB knew of the fact, and failed

to give the information until just before the

train a])peared in view; but there is no allega-

tion that the plaintifF was not already, and dur-

ing all the time the car was going oyer tlie road,

awar(! that such a train was coming from that

direction, and that they were liable to meet it

before they got over the section. Nor does it

appear from anything in the complaint that

there was any necessity for the section boss giv-

ing the information 1)efore he did, even if the

plaintiff were not already possessed of it. It is

stated in the complaint that he gave the in-

formation while they were approaching tlie

curve and the cut, and before they reached it,

and also before the train appeared in sight.

The complaint does not state tliat tlie situ-

ation in which plaintiff was placed arose by
reason of, or in any way resulted from, failure

to give him information. It might just as well

have resulted from his failure to rtnuember a

fact which was all the time known to him.

The description of plaintiff's acts at the

time of the occurrence, as set forth by himself
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in his complaint, indicate that he was speculat-
ing or guessing upon what he could or could not
do, without indulging in any reason for justifi-

cation of his acts, or for the determination of
the effect of the same. Sufficient appearsin tlie

complaint to show that there was no oc(-asion

for his acting without reason, and no such a
necessity as would have precluded him from
hesitating long enough to reason with himself.
It is true, he claims iu his complaint that the
tools ui)on the car were so arranged that it a|>
peared to him it would be impossible for him to
reach the other side of the car and jumi) there-
from to the side of the track, l)ut he does not
say that there was anything to prevent him from
jumping from the opposite end of the car, where
he would have avoided the double danger of be-

ing struck by both the car and the train. It is

not claimed by the complaint that any one
more than himself was responsil^le for tlie way
in which the tools were ])laced upon the car.

From all that appears by the complaint they
might have been placed tliere h\ himself. It

does not appear from the complaint tliat he was
obliged to assume the position that he had upon
the car while it was l^eing operated over the
road. We have a riglit to assume tliat he vol-
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nntarily took tliat position ais a matter of pref-

erence.

From these facts, and from, all that api)ears

in the complaint, there is sufficient to .jus-

tify the legal conclusion, deducible therefrom,

that every risk to which plaintiff was subjected

was a risk assumed by him as incident to his

employment. AVhen all these foregoing con-

siderations are taken together, it is not possible

to conceive on Avliat basis it can be claimed that

the complaint states a cause of action. It might

be said generally of the complaint, that it is one

which any court ought to declare demurrable

upon reading the first eight pages, devoted en-

tirely to matters declaratory of imaginary duties

and obligations, not in any way associated with

anything pertaining to the case, and withoiit

containing any material allegation. This the

Court would be justified in doing without even

reading it, the only paragraph left in the com-

plaint, and the only one on which there (*ould

be based even a claim that an allegation of neg-

ligence was attempted.
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Naylor vs. New. York Central and

Hudson River Railroad Co., 33

Federal Reporter, 801

.

Howard vs. Denver <fe Rio Grande
Railroad Co., 26 Federal Re-

porter, 837.

Vanwickle vs, Manhattan Railway

Co., 32 Federal Reporter, 278.

Pattersons Railway Accident Law,

Sections 315 to 322, inclusive.

Also see Sections 323 and 324,

same authority; also Wood's Law
of Master and Servant, Second

Edition, Section 435.
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SECOND.

Testimony Admitted in Manner and of Substance

Prejudicial to the Eights of Defendant Un-

justly Influencing the Verdict of the Jury,

Notwithstanding Objection Made at the Time
of It'< Introduction.

The contents of the second specification of

error speak for themselves. The three several

and long continned statements, in narrative

form, separately objected to by the defendant,

each contain immaterial, irrelevant, incompetent

and hearsay evidence which is decidedly objec-

tionable when considered with reference to any
feature of the case, and was highly prejudicial

to the rights of the defendant. They were
statements which largely influenced the verdict

of the jury, and certainly went far towards de-

termining the greater part of the damages
included in the surprisingly excessive verdict.

Even if material, they were statements volun-

teered by the witness not called out by any
in<iuiry or investigation made in the case, and
if they were to be considered by the jury at all,

such consideration should have been in connec-

tion with an admonition that they were to b(^

taken as volunteer statements and weighed ac-

cordingly.
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Tlie three statxniients oi tt^stimoiiy objected

to, contain matters (luite ol).jectionable also upon
another ground, namely, because it is testimony

containing statements of th(; plaintiff himself

as to matters which were oidy material in sup-

port of the second cause of action in the com-

plaint which was stricken out by order of the

Court. That is, counsel for plaintiff, and the

C'Ourt, over the objection of the defendant, per-

mitted and encouraged the plaintilf himself to

do that which the Court had previously, by its

order, entered of record in the case said plaintiff

must not be permitted to do.

It was unwise and improper for the Court,

and certainly unjust to the defendant, to allow

the plaintiff himself to state to the jury how the

officers of the company, its surgeons, superin-

tendents and agents had treate(^l him years after

the accident while he was still suffering from

his injuries ; a statement of the condition of

himself and conduct of others with relation

thereto which could only serve to excite the

prejudice of jurors whose passions were already

sufficiently aroused and iuflamed by the very

unfortunate condition in which the plaintiff ap-

l)eared before them.
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It will notdotosay tliat it must be ansiimed
that the jurors were reasonabh^ men who were
not moved or influenced by t<uch considerations.

It is the duty of the Court to see that the jurors,

Avhoever they may lie, are not unnece'J^sarily

placed in the position where they will be re-

quired to make strenuous efforts to restrain the
promptings of humanity.

The second cause of action havin.ir l)een

stricken out, the defendant had not, and could
not have any, reasonable anticipation that it

would l)e called upon to meet or defend ayainst

the effect of such testimony. It will not
do to say that the defendant was not so called

upon asthetestimony was not material : for was
not the testimony of such a character that it was
of itself prejudicial to the ri.i?hts of the defend-
ant i and was not its effect further intensified

by reason of defendant's inability and failure to

disprove it. It is pr()i)er to assume that the de-

fendant failed to disprove it because of its ina-

bility with the witnesses at hand or within reach
to do so. And such inability was occasioned by
reason of the surprise attendant ui)on its bein.q-

introduced after tlie only cause of action in

which it was involv(>d had been stricken out of

the cause.
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Third.

Admission of Other Jmindterial and lucompetent

Testimonu Over the Objection of the De-

fendent.

The testimony referred to in the third,

fourtli, fifth, 8ixtli cand seventh specifieations of

error, may be all considered together under this

head. In the first i)lace, it was not ('omi)etent

to prove by the plaintiff himself tlie power
of the section boss to hire and discharge

men, without showing- that the i)laintift" had
special or peculiar knowledge of that fact. It

cannot be assumed that he had such knowledge
merely because he was in the employ of the

company, and this particular man was section

l)Oss of the section on which he was working,

There was no attempt to show that the plaintift'

had any means of knowing, or was in a position

to know, what were the relations between the

company and Kirk, except that Kirk was sec-

tion boss of that particular section, and work-

ing in the emi)l()y of the company in that

capacity.

The incpiiry made of plaintiff, whether the

section boss or telcgTa])h o])<M'ator told him he
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would probably meet a trahi on the way, called

for immaterial information, as it was not neces-

sary that such information should l^e given him,

it being his duty while out upon the section in

common with the S€'ction boss and the otlicr

men to be on the look-out for trains at all times.

If he was performing the duty of being on the

look-out, or those with him doing it for him,

when he was placed so that he could not. tliere

was no necessity for any particular information

l^efore iie started upon the trip over tlie line.

The (piestion asked concerning the brake as

to whether it was sufficient or a good brake, or

sufficient to stop the car, were entirely unneces-

sary and immaterial, inasmuch as it was already

admitted in the complaint, that the bralve was
sufficient for the ordinary uses of the car, and
there is no (piestion but one of the ordinary

uses of the car was that of being sto|)i)ed. It

could not be expected to be running all the time.

None of the questions upon this subjec^t were

<iualified or limited to the sufficiency of tlie

brake with reference to any extraordinary i)ur-

pose of its use, or with reference to the particu-

lar situation which was the n\atter of contro-

versy in the case. Furthermore, it was not

shown that the witness of wliom these (piestions
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were casked, had any knowledge, experience or
skill which would enable him to determint^

whether or not the )->rake was sufficient for any
purpose. He was a f(^llow-workman on the same
section and the same car with the plain^fT. It

was not shown tliat he had any ])etter or any
less means of knowing the condition of the

brake or its sufficiency than the plaintiff. It

will not do, without further showing, to assume
that this particular mendnu' of the section gang
had experience, skill, or knowledge to determine
this fact, and at the same time to assume that

the plaintiff did not have. If the witness

of wh(mi this incpiiry was made was competent
to say that the brake was or was not sufficient,

th(^ I)laintiff was compet<'nt to know whether it

was or was not sufficient. Besides, the ciuestion

of the sufficiency of the brake was one for the

jury to determine from the evidence as to its

condition, the character of brake that it was,

and the manner of its adjustment and use. The
witness was asked to draw an inference or arrive

at a conclusion which was the special i)rovince

of the jury and not of tlu^ witness.
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Fourth,

When the Plaintijf Rested His Case the Non-
Liahilitii of the Defendant Should Have
Been Declared.

Tli(? j)laiiitiff'^^ testimony added notliing to

the stren,i>tl I of tlie (-oiiiplaint. It was in fact

weaker than the (-om plaint. There was nothing

in the evidence to show that eitlier the conduc-

tor or engineer of the train knew tliat pLaintiff

was in any situation of imi)ending danger.

That feature of tiie case was abandoned and a

new cause of grievance substituted. This sub-

stitution took pkice in the course of plaintiff's

attempt to show that Just ])efore reaching the

cnrve in the cut tlie ai)[)roaching train ran over

a road- crossing and did not signal its approach

to such crossing by a blast of the whistle or the

ringing of the bell on the engine. Those wit-

nesses who testified to this fact merely say they

did not hear the whistle or th(^ bell, although it

is not shown that any of them had any means of

hearing, or were in a i)()sition where they could

hear either the engine whistle or bell; had the

one l)een blown, or the other rung. In fact, it

appears from the other testimony in the case

that the train was so far away from them, ]:>e-

fore it appeared to view, that it was not [)r()ba-
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ble, and scarcely i)088i])le, tliat they could liave

lieard it. or any siuiial from it.

But even if the train did run over the road-

crossing- and it was re((uirod tliat the \fhisth^

sliouh.l be ))lown or the bell ruui? to si.^-nal the

approach of the train to that crossini>-, it i» not

true that any one upon that train was required,

for that reason, to give the plaintiff, or tliose

upon the hand-car, such signal of its ai)i)rorch,

or that in failing to perform their duty in that

respect those in charge of the train failed to dis-

charge any duty to the plaintiff or any one upon
the hand-(-ar. Signals reipiired at a road-c-ross-

ing, or public higlnvay; are not designed or in-

tended for warning to tliose ui)on the track of

the railroad, extending beyond the crossing and
in advance of the approaching train, but are in-

tended as a warning to those api)roaching the

railroad track upon the road or pul^lic highway
itself.

The plaintiff does not state positively

that the operator did not inform him that a

train was on the way from the direction in

which they were going ; nor does he say that the

section foreman did not inform him until Just

as he ap|)ro:if!ie(l tlic curve. He simply says in
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answer to an in(iiiiry made in this respect:

"Not that I know of.'' If he had not been in-

formed he would certainly have known that he
had not, and if he had certainly known that fact

he would (certainly have said so.

But as we have already seen, it was not nec-

essary that he, either should have been in-

formed, or have known, although it was neces-

sary that he should be on the look-out for what
he did not know in that respect.

It api)ears by testimony introduced upon
the opening of plaintiff's case that within a very

few minutes after the freight train arrived at

Cheney, after having stopped to i)ick ui) the

plaintiff about two miles therefrom, a i)assenger

train arrived at the station of C'heney, from the

same direction from which the freight had ar-

rived. This train was so near the freiglit

train, and was a regular train, about the move-

ments of which, and time of arrival of which,

the plaintiff was as well informed as the section

boss himself.

It further appears l)y testimony ui)on the

opening of the case, that the section gang, with

their car, were liable to pass over any ])()rtion of
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the section during any portion of the day; that
they all did practically the same work; no one
was designated to handler the brake or pnnip
the lever while operating the car.

It also app(^ars that trains were moving ovi^r

the section at all times of the day; extra trains
at all seasons of the year, and that such trains

might come and go while the section gang were
out upon the section at a distance, and when
there Avas no opportunity for the operator to

give them information, and no opportunity for

the section boss to obtain information for him-
self. Each of the section men had equal opi)or-

tunity with the section boss for knowing what
was running or might run over their st3ction dur-
ing the day.

The testimony on behalf of plaintiff on the
opening also showed that the car was in good
<-ondition, had a good 1)rake, sufficient for all

purposes, at the time wlien delivered by the
roadmaster on the section; that it was in all re-

spects, at the time, a sufficient and proj)er api)li-

ance for use in the work of said section; that

the roadmaster had not afrer that time
received any (•om|)laints as to its condition;

that had it Imh'u in an insufficient or defective
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condition he. would have kuown of it; that had
he known of yudi condition or defects, the same
would have promptly been repaired; and that he

was over the section almost every day, and no-

thing had ever been brought to his attention

(oncerning its condition or any delects.

When plaintiff s case was closed, there was
sufficient evidence to show that the car had, for

more than a month continuously i)rior to the acv

cident, been in the same condition that it was at

the time of the accident—during all of which
time plaintiff was assisting in the handling and
operation of the car, and riding ui)on it. ]\[ost

of the facts concerning its condition are dis-

closed by his own testimony. If he had knowl-

edge or information sufficient to enable him to

testify as to every detail of its condition during

all the time that he was employed upon the sec-

tion, he certainly, in getting that knowledge or

information, got also the knowledge or informa-

tion which in the complaint he says he did not

have. But sufficient is disclosed by his own tes-

timony, as well as by that of those testifying ia

his behalf, that the car was in such a condition,

during all the time that he was emi)loyed upon
the section, as to justify any one in the conclu-

sion, that plaintiff, in continuing in the employ-
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ment and service of the company upon that sec-

tion, wliile the car was beiner used in connection

with this work, knew of tlie dangers incident

to its operation in siu-h condition, if only he

knew of tlie condition, and the testimony dis

closes beyond ((uestion that he did know of its

condition in all respects in which its operation

could be made dangerous to him.

The only changes made in the car by Kirk,

wliile he was section boss, were for the imi)rove-

ment of its condition, as prior to the time Kirk

took charge there was no brake npon tlie car at

all, and yet it had been used for months by
plaintiff, in common with the others, without

complaint or murmur. A man who was satis-

fied to ride ui)on a car that was stopped l)y

throwing a stick l^etween the spokes, certainly

ought not to complain of a lever brake which

operated with a invssure ui)on two wheels at

once, and which the person operating it could

get a better i)urchase or leverage than on any

kind of a brake.

When the plaintiff's testimony had closed,

it had been shown, l^y the testimony of a man
skilled and experienced in the handling of cars

on section work, and one comi)etent to testify.
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that sucli a brake as was ui)()ii the car at the

time of the accident was the best brake that

could be used upon that kind of section, and

that a car couhl be stopped more readily with

such a brake than with any other kind,

especially if runninq- on a curve or down a

grade. The testimony of the plaintiff himself

shows that he had never made any comi)laint,

or in any way called attention to the condition

of the car, and it was apparent from the testi-

mony that he had the same means of knowing
its condition as either the section foreman or

any one employed upon it.

It is claimed in the (-omplaint that the road-

master and section boss told plaintiff that the

car, as fixed by the section boss, was sufficient

for its uses, as also the l)rake. The only testi-

mony that can be found upon this subject is

that of the plaintiff himself . wlio says that the

section boss, after he had fixed it, called him
with the others to witness its condition, in con-

nection Avitli which he said, referring to the

lever: " It is good and solid, and cannot get

away from us,'' having reference, of course, to

the stick which had got away from them while

they were trying to throw it between the spokes,

for he immediatelv followed his statement bv



71

saying: " This is a big improvement on the last

one." The plaintiff says that he did not know
any l)etter and beli(3ved it. It was natnral that
he shonld not know any better, becanse. he in

fact knew that it was better than the hist one.

It was natnral also that lie shonld believe all

the section boss told him, wJiich was only by
way of comparison between a, stick flnng be-

tween the spokes, and liable to be flung- out
again, and a stick bolted to a car. He believed

it, not because the section 1k)ss told him, but be-

cause he knew it, and, having seen, he could
not disbelieve the evidence of his sight, which
was apparent to every one who had eyes to see,

whether he would look or not.

If the complaint did not disclose the fact

that plaintiff himself was careless and negligent,

his testimony, and that on his Iwlialf, certainly

did.

He testifies that the third mile out of

Cheney commenced with the cut; and that it

was when they were only one and tlire(V(iuarters

miles out from Cheney that the section boss in-

formed them that they were running too fast,

as the train was liable to come iu sight any
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Histing in the oi)eration of the car, until it had

attained a speed of ten miles an hour, and con-

tinuing to assist in the work of propelling it

along at that rate, Avhile in such condition, as

he by his own testimony shows it then was, and

the rate of speed being such tliat it is necessary

for the section boss on the car to caution them

against such rapid running, he ought not to

complain, and has no right to complain, as such

injury was the result of his own careless and

negligent acts, or acts in which he carelessly

and negligently i)articipated. While in his

complaint plaintiff states, as his reason for

jumping from the end, that tools were piled up
on the side, which precluded him from jumping

in that direction, yet in his testimony he does

not show that they in any way interfered with

his jumping from the side.

All the facts in the case, as dit^closed by the

testimony on behalf of the . plaintiff, show
therefore that whatever injury happened to

l)laintiff was by reason of his own fault and
negligence, that the only other persons acting

with him, or whose actions or failure to act in

any way affected him, were his fellow- servants

and co-laborers, for whose acts tlie defendant
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was not lia1)le to plaintiff. That even if defend-
ant way to blame for the condition of the car.

plaintiff, by his conduct and action in the
matter, assumed every risk incident to the oper-
ation of the car in that condition I'Tie de-

fendant was, therefore, not lial:)le to plaintiff,

unless by reason of some action of its servants
or employes representing it at the time of the
accident, As none of these were actin*? in a
capacity other than as fellow- laborers in a com-
mon employment with the plaintiff, there can be
no liability on account of auythin.o- done by
them ; nor does it appear that anything was
done by any of them which would render the
company liable, even if they were acting in the
capacity of vice-|)rincipals of the company at
the time.

If the testimony given on behalf of plain-

tiff in its openiug had been stated by way of
allegation in tlie complaint, the Court would
have been bound to sustain a demurrer to such
complaint ; and if such a state of facts is d(^-

murrable as a complaint, the duty is incumbent
upon the Court to direct a Jury to make such a
finding as would have th(; same eft'ec^t as tlie

sustniiiiua- of the demurrer.
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In support of this contention reference is

made to tlie authorities referred to under the

l)receding liead.

Fifth.

At Conclusion of All the Testimony Defendant

Was Entitled to a Verdict of the Jury by

Direction of the Court.

What has been said under tlie preceding-

head on behalf of the proposition that there
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should have been a verdict in favor of the de-
fendant at the close of the plaintiff's testimony,
is just as true and as applicable under this head
and in support of the proposition yivolved
therein.

The plaintiff's case was in no sense
strengthened by defendant's testimony or by
the rebuttal testimony on behalf of plaintiff.

While, on the other hand, the testimony on be-
half of plaintiff sliowed that the car was pro-
vided with a brake, not only sufficient for ordi-

nary purposes, but for any extraordinary use or
purpose to which the car might be subjected.
This was shown by expert and competent testi-

mony. It was also shown and remains uncon-
tradicted that all upon the car were equally
cliarged with the duty of looking out for trains
while out upon the road. That extra, special
and wild trains were constantly being run over
the road without notice, or tlie possibility of any
notice, being given to anyone employed upon
the section. That this was a practice and a cus-

tom which the men in the section gang all kne v
and understood and that they entered into the
employ of the company with the understand-
ing that the rule provided by the company that
they should always be on the look- out for trains,

without any previous information being given
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tliem, was, and sliould be, tl¥i rule wliicli should

govern and control tlieir actions in the course

of the performance of tlieir duties in pursuanc(^

of their employment.

It also was shown, and not contradicted,

that the car when furnished to the section gang-

by the company was in all respects such as the

company was required to furnish and tliat what-

ever changes were made in its condition were

made by the preference, or at the instance, of

those who were engaged in the operation of it

and in the presence of all those who had occa-

sion to use it and without complaint or objec-

tion from any one who did use it, not even the

plaintiff.

AVliat was said under the preceding head,

concerning the non-liability of the defendant,

the contributoiy negligence of the plaintiff, in-

cluding the assumption by him of all the risk to

which he was subjected, is of nuich greater

force in connection with the proposition now
under consideration.

Whatever may have l)een the real situation

of the case at the close of plaintiff's testimony

it could not be said at the close of all the testi-

mony tliat the proof in the case taken as a
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defendant itself, or any by reason of anything-

done by any "servant, ai>ent or employe for

whose acts it was or could be made responsible,

and the preponderance of the testimony was to

the effect that the injuries to the plaintiff oc-

curred through his own fault and negligence.

The testimony taken as a whole, also showed
that all of the persons acting with the plaintiff,

or doing anything, in any way affecting him at

the time of the accident, were fellow-laborers

and CO- employes. See the same authorities re-

ferred to under the i)receding heads.
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SIXTH.

Imtructions of the Court Prejudicial, to the

Rights of Defendant.

All instruotioiis referred to in the 11th, 12th,

13th and 14th specifications of error are subject

to the same general objection, that is, the

statement in tlie alternative of several situa-

tions, any one of which the jury is told, will

render the company liable, notwitlistandin,i>-

such situations are not involved in the case,

either upon the pleading or by the evidence.

For instance, there is submitted to the jury

the question whether the injury to the plaintiff

resulted directly from the negligence of the de-

fendant in needlessly exposing him to the danger

of being hurt by a collision between a hand-car

and the extra freight train at the place where it

occurred. Again, the jury was asked to say

whether what took place was an ordinary risk

of his employment or an extraordinary danger.

There was sufficient in the evidence to enable

the Court to determine this without submitting

it to the jury as a (piestion of fact to be deter-

mined by them.

The Court also refers to tlie jury the deter-

mination of the ([uestion whether there was
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ne,gligen(*e of the foreman in running' the hand
car too fast up to a point which he kneAv to b(^

dangeron.s, and of which lie did not warn the
other men. Also whether there was negligence
on the i)art of tlie officers in charge 6f tlie

freight train in passing a public; crossing witli-

out sounding the whistle or ringing the engine
bell. The Court proceeds to say that if in any
of these respects there was negligence, and the
plaintiff's injuries were cansed therel)y, tlie d(^-

fendant is liable.

According to the instruction of the C'ourt

anyone of the situations specified would be suf-

ficient to .justify a verdict against defendant.

If what has been i)reviously said c:oncern-

ing the effect of the testimony and the nature
and extent of the pleadings is true, then one or
the other of the alternatives specified by the
C'ourt should not have l)eeu submitted to the
.jury.

In the instiuction referred to in the 14th

si)ecification there is a sunnnary of these xarious
alternatives, and tne Court states that if none
of the sitnatious there specified existed in fact,

then the defendant was not liable. To read the
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instruction in the reveree fofni, we find it to be

as follows : Your verdict should be for plaintiff

if the injury to plaintiff did not result from his

own act in attempting- to jump from a hand- car,

or if the foreman was guilty of imprudence in

running the hand- car at the rate it was going-,

or if the freight train approached a curve or

crossing where it was the duty of the engineer

to give warning and there was no such warning.

In relation to the instruction referred to in

the 15th specification, it may be said : that the

evidence having shown that plaintiff could rea-

sonably be retpiired or expected to have know-

ledge that the hand- car was not sufficiently pro-

vided with a sufficient lu-ake, the Court should

have told the jury so.

The objection to the instruction referred to

in the 16tli si)ecification is, that there was no

evidence to justify the C^ourt in submitting to

the jury the question, whether plaintiff was in-

jured by or on account of the defendant's direct

or actual negligence, that is, by or through vice-

principals or persons not acting in the capacity

of fellow- servants with the plaintiff. There

were not involved in the case any acts of de-

fendant except such as were done by it through
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persons wlio were fellow- servcaiits of the plain-

tiff, and for whose acts the defendant was not
liable.

The instruction referred to in the ITtlf si)e-

cification, which was requested by defendant
and refused by the Court, can be upheld as a
proper legal instruction in tlie case on the same
grounds which were advanced in support of the
proposition that the Court should have given a
general direction to the jury to find a verdict in
favor of the defendant, without submitting any
special instructions whatever.

All of tiie instructions given by the Court
to which objection has been made, will appear
more objectionable wlien considered with refer-

ence to the fact that the judge, nowhere in all

his instructions, undertook or attempted to de-

fine or explain in any way to the jury what neg-

ligence or contributory negligence is, and made
to them no statement of any incident peculiar

to either the one or the other.
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Seventh.

Excessive Damage^.

The proof showed tliat the plaintiff at

the time of his injuries and at tlie time of enter-

ing into defendant's emi)loyment, and during

the time lie \tas in defendant's employment, was
earning not more than si. 60 per day. That he

had no occupation or profession, l)ut was simply

a common laborer, and had not at any time dur-

ing his life received over s«^2.00 or ^2.50 per day.

Taking into consideration his age, his earning

power and his condition in life, the damages
cannot be considered in any other light than as

being highly excessive.
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Eighth.

Orders of Court After Trial and Verdict.

A number of the grounds stated in the mo-
tion for a new trial are to the same effect as the

j)Ositions already taken in relation to matters

arising upon and during the trial, but one addi-

tional ground is contained in the motion upon
which strong reliance is based. That is the

matter of the surprise to defendant by reason of

the Court's permitting the plaintiff to give evi-

dence concerning signals by l)lowingthe whistle

and ringing of the bell, when the (luestion

Avhether or not sueh signals, or any signals, were
given was not involved in the pleadings. It is

sjiown by affidavits in support of the motion
that by reason of an excusalile mistakt^

and misapprehension defendant was not

able to have present the witness wlio

could and would have refuted tliti

statements made in that respect, namely, the en-

gineer who was in charge of said train at the

time. Th(^ affidavits ;dso show that said engi-

neer although out of the State, where the trial

in this case was held, for a month or so prior to

the commencement of the trial and during

most of the time of the trial, arrived in the



84

very place where waid caus^ was beinL>: tried

a few hours before it was finally submitted to

the jury, of which fact the defendant was not

aware until after said cause had been closed.

That defendant had no reasonable anticicipation

or reason for believing that said engineer would
be required as a witness in said case. That un-

der the circumstances surrounding the case and
in which this particular witness was involved,

as shown by the affidavits, the defendant was
clearly entitled to a new trial.

Respectfully submitted,

^^ Counsel for Plaintiff in Error. ^ -'"
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Brief and Argument of Defendant in Error.

The Court did not err in refusing to sustain plain-

tiff's demurrer to the complaint below:

The facts alleged in the complaint must be taken as

true for the purpose of determining the demurrer. The

complaint alleged that it was the duty of defendant to so

run and operate its trains and to inform its employes

thereof as to not endanger their lives while engaged in

such employment, and to furnish such employes compe-

tent and sufficient means and appliances for the proper dis-

charge of their duties, in such service, and to protect

themselves from injury therein (see second paragraph of

complaint) ; that defendant furnished plaintiff a defective

hand car for use in such service, not having a sufficient

brake to stop it when in imminent danger of a collision with

defendant's trains, which defect defendant in error did not

know, but which plaintiff knew (see fifth paragraph of



complaint) ; that plaintiff rteglio^ently and knowingly per-

mitted defendant to use said defective hand car in its

service whereby he was placed in a position in which he

had to jump to save his life, causing the injury (see sixth

paragraph of complaint) ; that while in said service with

said defective hand car, and in danger of a collision with

the freight train, the Engineer and Conductor of said

freight train knowing of said danger of collision, negli-

gently and recklessly failed and refused to slacken the

speed of said freight train, which was then running at the

rate of twenty-five miles per hour, causing plaintiff great

fear, and causing him to jump from the hand car to save

his life, (see 6th paragraph of complaint) ; that on account

of negligently permitting the use of said defective hand

car going west, and the said negligent running * of said

freight train going east, which plaintiff knew would en-

danger the life of defendant; defendant was placed in a

position of great and imminent peril by collision, which,

without his fault, resulted in the injury, (see Yth para-

graph of complaint). These allegations certainly consti-

tute a good cause of action. The other facts stated in the

complaint are such as the court would require to be al-

leged on motion for a bill of particulars.



The statement in the complaint, that said hand car was

sufficient for its ordinary uses, but in case of imminent

danger from collision, if was defective from not having a

sufficient brake, is not an admission that said hand car was

sufficient for all its necessary uses. The opinion of the

pleader that the "'ordinary uses" did not include use in

daijger imminent by collision, does not exclude such as one

of its necessary uses. The allegation that defendant was

required to use said hand car without information as to the

coming and going of trains, show that such use. though

not ordinary, was very probably necessary, as the sequel

shows such was necessary.

As TO plaintiff's 1st assignment of errors, defend-

ant says:

That the court did not en- in allowing plaintiflTs evidenc-e

in narrative form:

The mode of examining a witness is in the discretion of

the court, and he may allow a witness to give his testimony

without being questioned at all.

Thompson on Trials. Vol. 1, S. 855, and cases there

cited.



The Bill of Exceptions* shows that the objection of

plaintiff to witness's testifying in the narrative form was

merely to svch manner of testimony and not to the matter

testified to. (See Bill of Exceptions, pages 1, 2, 3, 4, 5

and 6), wherein plaintiff's attorney objected to the narra-

tive form of the evidence because it did not give him an

opportunity to make objections to immaterial, incompetent

and heresay matters.

This objection had the effect onl}' of calling the court's

attention in a general way to what the witness might state,

and what he should not state in his evidence. This objec-

tion was responded to h\ the court in the proper instruc-

tion of the witness as to what he might state, and what he

should not state.

If an34hing was stated by the defendant in his narrative

evidence that was incompetent, irrelevant or hearsay.

plaintiff's counsel had his remedy then in a motion to strike

out such objectionable matter, and not thereafter.

Thompson on Trials, SS. 718-719.

Gould vs. Day, 91:th U. S. 405.



An objection that witness's evidence contains objection-

able matter witlioiit particular specification will not be

entertained. ,

Thompson on Trials, S. <i9f!.

Beebevs. Bull, 12thWendall, (N. Y.) 504.

Moor vs. Bank, 18th Pet. 104.

As TO plaintiff's 8kd assignment of krkoks, defend-

ant says:

The court did not err in nllowiuii' ([Uotioii and answer as

set out therein, for the reason that no speciticoljjection was

taken thereto at the trial l»y plaintiff's eounsel. and no

question is herein- pi-esent<'d for review. (See ((uestion '.•

on page *> of the testimony in Bill of Exceptions).

Specific groimds of objections must he jjoinlcd out or

else the same are waived.

Thompson on Trials, SS. WXUWn.

Hind's Lessee vs. Longworth. 11th Wheat. 19l>.

Peck vs. Chouteau, od S. W. Rep.. r>T7.

Also the evidence was relevant as tendino- to ])rove that

Kirk was vice principal.



As TO plaintiff's 4Tn 'xssKfNMKNT OF EHKORS. defend-

ant says:

The court did not err in allowing the question and an-

swer as set out therein, for the reason that no specific ob-

jection was taken thereto at the trial, and that no question

is hereby presented foi- review. (See question 17 on page

•2H of testimony in Bill of Exceptions).

Specific grounds of objection must be pointed out or

else the same arc waixed :

See Authorities cited above to the same effect.

Also said question and answer were relevant as tend-

ing to prove negligence on the part of the company.

As TO Plaintiff's 5th. Assignment (^f Erkors. de-

fendant says :

The Court did not err in allowing the question and

answer therein set out, because no specific objection was

made thereto, at the trial, and no question is hereby pre-

sented for review. (See question T, page 29 of the testi-

mony in the Bill of Exceptions).

Specific grounds of objection must be pointed out or

else the same are waived ;
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See Authorities cited above to the same effect.

Also said question and answer tended to prove the

negligence of the plaintiff.

As TO Plaintiff's Hth. Assignment of Errors, the

Court did not err in allowing the question and answer as

therein set out, for the reason that no specific objection

was taken thereto, at the trial, and no question presented

for review. (See question 8, page 9 of testimony in Bill

of Exceptions).

Specific grounds of ol)jection must be pointed out or

else the same are waived :

-See authorities cited above to the same effect.

Also said question and answer tended to prove the

negligence of the plaintiff'.

As TO Plaintiff's 7th. Assignment of Errors,

the Court did not err in allowing the question and answer

therein set out, for the reason that no specific objection

was made thereto, at the trial, and no question is pre-

sented for review. (See question 10. page 29 of the testi-

mony in Bill of Exceptions).
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Specific grounds of objection must bo pointed out or

else the same are waived.

See authorities cited above to the same efiect.

Also said question and answer tended to prove neg-

ligence of plaintiflf.

As TO Plaintiff's 8th, Assignment of Errors.

the Court did not err in refusing to sustain plaintiffs

motion for a non-suit, as set out therein, for the reason

that the jury were justified by tlie evidence in finding

plaintiff guilty of negligence.

Whether the facts ))e disputed or not if different

minds might honestly draw different conclusions therefrom

the case should be left to the jur}^:

Railroad vs. Stout, 17th. Wall. ^7.

Keene vs. N. C. Ry. Co., 128 U. S. 91.

If upon any construction which the jury were author-

ized to put upon the evidence, or by any inference they

were authorized to draw from it, conclusions of negligence

can be justified, the plaintiff was not entitled to ;i non-suit.

Railroad Co. vs Stout, Supra.
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Plaintiff does not show wherein defendant conliihulc*!

to his injury by his own negligent-o. or what particular

evidence discloses such neglig:ence.

Bundy vs. Hyde. oO N. H. \'2\.

Negligence of a negative character, such as lack of

vigilance caused by, or that no iiijiny would have resulted

l)ut for the primary wrong, cannot he charged as contribu-

tory negligence:

W. St. L. t'c V. K. H. Co. vs. (Vnl. Trust C'o.. SI

Fed. Kcp. T-^S, and cases cited.

Shei'. c^ Kcd. on N'cgl.. S. \H\ and cases cited.

If such be the contriltulary neuligence conij)hiincd of by

plaintiff, the i)riniarv wrong was connnitted l»y it in i)er-

mitting the use of a (l(>fcctive hMn(h-ar iiiidcr circumstances

of great danger to defendant's person. (|uieting any a})pr<'-

hension he might have had on account of its iis(> by the

promise of anew car. (see Hill of Exceptions {)p. 4-41).

and of repairs on the old handi-ar which the section boss

was instructed to make, and which he de( hired was a i»ig

improvement, so that they need not l>e afraid of a train
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catching them. (See Hill of Exceptions, p]). 4. 5. Kl 14.

.)0 and 57).

Hough vs. Railway (>)., 100 U. S. m.

The plaintiff would not be guilty of contributary neg-

ligence in using the defective handcar in ignorance of the

defect, unless his experience and observation regarding its

use were such as would prol>ably disclose the defect to an

ordinary mind.

Sher. & Red. on \eg. ss IIH 197.—Notk.

Bently vs. Ch-aunner. 20th. Atl. Rep. 709

It was the plaintiff's duty to furnish defendant safe

means, implements and place with which and where to

discharge his duties, and to know and remedy any defect

therein.

If the plaintiff' was negligent in this respect and de-

fendant either did not know of such defect, or knowing it,

was led by plaintiff' to believe that such defect w^ould soon

be remedied, then defendant would not be guilty of con-

tributary negligence.

Hough vs. Railway Co 100 II. S. 218.
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The plnintiff was made to believe that a new handear

would soon he furnished. (See Bill of Exeeptions, pages

4, HT. 41 and 42).

The roadmaster must have known of the poor con-

dition of the car, seeing it almost daily, and must have

intended to get a new one. (See Bill of Exceptions pages

H2 and 49). If the Compan}' instructed or allowed Kirk

to repair the handcar, he was to that extent the reprosenUi-

tive of the Company, and the defendant was not guilty of

contributary negligen(!e in relying on his statements as to

such repairs.

N. P. Ry. vs. Herbert, 11 H U. 8. f;42.

Telander vs. Sendlin 44 Fed. Rep. 564.

(See Bill of Exceptions pages 2, 4. .5. 18. 14. IH,

17, 18, 1J>, 20, 2H and 27).

If negligence of the (-ompany contributed to the in-

jury it is no defense that negligence of a fellow servant

also contributed thereto.

Grand Trunk Ry. Co. vs. Cumming U>«U.S. 700.

As TO plaintiff's l^TH ASSIGNMENT OF ERRORS, the
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court did not err in requiring plaintiff to j)roduce its evi-

dence, as set out therein.

See answer to 8th assignment of errors and

authorities therein cited:

As TO plaintiff's 10th assignment of errors, the

court did not err in refusing to instruct the jury after the

evidence was all in, to bring a verdict for the plaintiff as

therein set forth:

See answer to 8th assignment of errors and

authorities therein cited.

As TO plaintiff's 11th assignment of errors the

court did not err in submitting to the jury, by his instruc-

tions, the questions therein set out.

This instruction contemplates a review ©f all the evi-

dence in the case. If upon any consti'uction which the

jury were authorized to put upon the evidence, or b}' any

inference they were authorized to draw from it. the con-

clusion of negligence can be justified, this instruction was

not error.

Ry. Co. vs. Stout Supra.

Keene vs. N. C. Ry. Co., Supra.
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The objection to said instruction was that the question

therein submitted to the jury was not justified by anything

in the evidence, and raises a similar question to that raised

in the 8th, 9th and 10th assignment of errors; and defend-

ant refers to the answers thereto, and authorities therein

cited.

As TO plaintib^f's I 2th assignmknt of errors, the

court did not err in submitting the question therein set out

for the consideration of the jury.

Plaintiff's objection to this part of the eourt\s instruc-

tion are that no such questions are raised 1)\' the pleadings,

and are not justified by the evidence.

The answer to this objection is that the comphiint

states a cause of action for damages on account of plain-

tiff's negligently operating its trains, and negligently re-

fusing to protect its employes against injury from collision.

The evidence shows the handcar was defective in not having

a sufficient brake. Had it a sufficient brake defendant

could have gotten off without injury. (See Bill of Ex-

ceptions, p. 88).



When' tlu'i'c is (•lc}irl>* ;m Mllcsrrttion of iu*<rlig<'Uc<' of

till' (lofeiulnnt. and an injury to plaintifl" rcsiiltinnf there-

from, evidcnco of snmo fact not sju'i-itically alleged in the

complaint tcndin<j to prove such nc<;lio:ence i-annot t>e oIj-

jected to foi- the tirsi linic on motion for a new ti'ial. or on

review:

(xravellevs. M.,&St. L. Rv. Co.. 1 1th Fed. Rep.

Tiie e\i(lenee sliows the freiirht train was ;in extra and

runninjr at iniiisiial sjuhmI, approaehinj; a cut in a curve in

a dense smoke. (See Bill of Exceptions, pp. .'•. i:-). U!. IT,

•24. '^r>. :M'k ."is and 5Ji.

The evidence referred to in the Bill of Exceptions was

admitted wMthout objection, and is certainly evidence rele-

vant to the questions submitted to the juiy in said instruc-

tion.

As TO plaintiff's IHth assignment of kkkoks, the

court did not err in instnictingr the jury as therein set

forth, and the olijection thereto is not tenal^le. No specific

ohjecti<m is made thereto, only, that the court should not

have ffiven the instruction.



Regard must always l)e had to the circumstances and

exigencies of employe's position, to determine whether or

not he was negligent.

Kaine vs. N. C. Ry. (V)., 12«th U. S. 9L

Bierbach vs. Goodyear R. Co., 14th Fed. Rep. S2fl.

Stolks vs. Saltenstall, 13th Pet. 181.

The evidence in the whole case shows that the plain-

tiff's negligence placed defendant in a position of immi-

nent peril, calling on him for immediate action, and that

Iwt for the stopping of the handcar by his body there-

under, a collision would probably have occurred. (See

Bill of Exceptions, pp. H. 8(1. 5H and (\0.

As TO plaintiff's 14th assignment of errors, the

court did not err in instructing the jury as therein set forth,

and the objection thereto that no such questions are raised

in the pleadings or evidence is not tenable. (See Bill of

Exceptions, pp. 5. 18. 15. 17 and 86). The evidence re

ferred to was received without objection.

Gravelle vs. M. & St. L. Ry. (b.. .Supra.

As TO Plaintiff's Ioth. Assignment of Errors, the

court did not err in instructing the jury as therein set forth.



The law is too well s^ettled to admit of a doubt, and the

plaintiff certaihly does not seriously urge such as error.

The objection that no such questions are raised in the

pleadings or evideiice is not tenable. (See evidence in Bill

of Exceptions).

As TO plaintiff's 16th aSvSionment of erkoks, the

court did not err in instructing thfe jdry as therein set forth,

ilhd plaintiff nijlkes no specifib objection to siich ihstruc-

tibh. It ddeS not appear therefrom that the law as claithed

by the plaintiff was requested to l)e given b}^ the court to

thfe jury, or that thie same was tfefused. or that any excep-

tion was taken to such refusal.

As to the repairs done l)y Kirk, the foreman, on the

hatidcar, and as to the manner of running said handcar, he

#Rs hot a fellow Servant of defendant, but vice-principal

of the company.

Grand Trunk Ey. Co. vs. Gumming. lOfith U. S.

700.

N. P. Ry. Go. vs. Herbst, Supra.

Lindwall vs. Woods et al, 44th Fed. Rep. 855.

Telander vs. Sundlin, Id. 564.
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Babcock vs. Old Colony Ry.. 23cl N. E. Hop. :^25.

Sioux City Ry. Co. vs. Smith. 26th N. W. Rep.

285, and cases there cited.

C. M. & St. P. Ry. Co. vs. Ross, 11 2th U. S. 877.

McCune vs. C. S. Ry. Cb., 6Hth Cal. 802.

Anderson vs. Bennett, 19th Pac. Rep. 165.

N. P. Ry. Co. vs. O'Brien, 1st Wash. State Rep.

599.

Gravelle vs. M. & St. L. Ry. Co., Supra.

(See Bill of Exceptions, pp. :{. 4. :k lo, 15. \U. 21.

22, 25. 28, 33 and 37).

As TO Plaintiff's 17th. .\ssignment of Ekhohs.

the Court did not err in refusino- to instruct the jury

as therein set forth:

See 8th, 9th and loth assjornnlent of errors and an-

swers thereto and cases therein cited.

As TO Plaintiff's ISth Asskjnmknj- of Ekkoks.

the Court did not err in overruling plaintiff's jnotion for a

new^ trial as therein set forth. Such rulintr is in the sound

discretion of the trial court and cannot he reviewed:

Ind. & St. L. Ry. Co. vs. Horst, 93 U. S. 291.
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Th<' ;itH(l;i\ its tor ;i ii«'\\ trial did not >\)<>\y any <lili-

«)fen('(' on tlic part of |)laintit!' in prociirinjr the attendance

of the witness Bowman, and do show, tliat if in attend-

anee his evidenee wasOnly einnulativo and would not pro-

l>al)ly have changed the result. There is nothinj; in said

atlidavits showinof that Mr. Donohne. desired a,s a witness

l)y phiintitJ'. could ever he found.

. Plie otlier j^rounds for a new trial alleged by plaintiff

are answered herein by defendant's answers to plaintiff's

Sth. !Hh and 10th assignment of errors.

'I'he amended answ'er of defendant lielow admits all the

allegations in the complaint:

It admits that it was plaintiff's duty to furnish laborers

engaged in maintaining its track and road-bed. w'ith neces-

sary information as to the passing of trains on its road.

(See 3d paragraph of complaint and '2d paragraph of said

amended answer)

.

It admits that defendant w'as a servant and employe of

plaintiff, and as such was engaged in the dut}' of main-

taining defendant's track and roadbed. (See 3d paragraph

of complaint and 3d paragraph of said answer.

)
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It admits that defendant ^^as maintaining plaintiff's

track and road-bed under the charge, control and superin-

tendency of William Kirk, section boss, west of Cheney.

(See 8d paragraph of complaint and 4th paragraph of said

answer).

It admits that the said section boss was the agent of

plaintiff in maintaining said track and road-bed. and that

he had the superintendency, direction and conti'ol of said

work, and the means and api)liances therefor. (See 3d

paragraph of complaint and .5th paragraph of said answer).

It admits that it was the duty of the telegraph opera-

tor, named in the complaint, to inform all its servants and

employes of plaintiff, whose safety and welfare might be

endangered be the running of trains, of the time of the

running of such trains, and that it was the dutj' of the

plaintiff' to notify said operator of the same ; admits that

it was its duty to so operate and run its trains and to in-

form all its employes and servants thereof, in such a man-

ner as not to endanger the lives of such servants and

employes while engaged in such ser\nce. (See 4th para-

graph of complaint and Hth paragraph of said answer).
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It admits that the handcar mentioned in the 5th

paragraph of complaint was defective in not having a

sufficient })rake, that said brake was without brake-blocks,

that said brake was imperfect and insufficient, that plaintiti

and its section boss and road mastei' had knowledge of

such defect, and that said section boss and road master

were informed of such defect. (See 5th paragraph of

complaint and 7th paragraph of said answer).

It admits all the allegations set forth in the <!th par-

agraph of complaint. (See (!lh paragi-aph of complaint

and 8th paragraph of ^aid answer).

It admits that defendant left the station called Cheney,

and went Avest on said handcar, under the direction and

superintendancy of said section boss, and witli the knowl-

edge of said telegraph operator. (See paragraph <ith of

complaint and paragraph 9th of said answer).

It admits that the employes of j)laintitf were unable to

stop said handcar with said brake, jnid that defendant was

unable to do so, or to diminish the .-Deed thereof sufficient

to prevent a collision with the nppr ching train. (See 6th

paragraph of complaint nnd li i paragi'aph of said

answer).



It admits that the eno^iiiecr and conductor of tlie

freight train mentioned, knew of the danger of collision,

and of the probability of injuring defendant, and that they

negligently and carelessly failed and refused to slacken th(!

speed of said train, and that they continued to run said

train at the great speed of twenty-five miles an hour. (See

6th paragraph of complaint and 1 1th paragraph of said

answer).

It admits all the allegations in the 7th pai-agrapii of

complaint. (See Tth paragraph of complaint and li^th

paragraph of said answer).

It admits that said telegraph operator knew that de-

fendant would be in great danger of collision with said

freight train ; that plaintiff knew that defendant would lie

in great danger of personal injury by starting west on said

handcar at the time alleged; that said operator carelessly

and recklessly neglected to inform defendant of the danger

of said collision; that defendant relied on the assurance of

the section boss and road master, referred to in said

complaint, as to the sufficiency of said brake; that said

section boss and road master wia-e at the time and place

stated in the complaint, the officers and vace-principals of
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l)l;iiiiliti. ;in(l tli:it >;(i(l rond master, section hoss and openi-

toi' wci'c vic('-|)rin('i|)als. officers, snjx'rintendents and inan-

<Mjfin<i" accents (»t' plaintiff, af the times mentioned in the

complaint; ffiat said l)rake was ini-ufficient to stop said

hand(nir as (juickly as it ouirht to have f)een stopped when

:d)()ut to c(mie into collision with said frei^fht train; that

said brake and appliances of said handcar Avere defective,

and that plaintiff knowingly and negligently permitted and

caused defendant to use said handcar in its services. (See

Ttli paragraph of complaint and i;^)th paragi-aph of said

answer).

Pom. Hem. and Rights. >j (ils to <)21 and i-ases

cited.

Kay vs. Whitaccr. U N. Y. 5«5, 571.

Feely vs. Shirly, 48 Cal. 869.

Wadsworth vs. Knowlton, 22 Cal. 1(!4.

Estee's Pleading and Practice, S 8174, 8175.

Hummel vs. Moore, 25 Fed. Rep. 880.

City of Seattle vs. Buzby, 2 Wash. Ter. Rep. i>5.

Dillon vs. Spokane County, 8 Wash. 498.



ARGUMENT.

The evidence shows these facts: That defeudant was

employed l)y phiintiff to maintain its track and road-bed:

that in doinor so he was conveyed on a handcar hack and

forth on plaintiff's road and that said handcar was hy di-

rection and permission under the control. sii})crvision and

superinteudency of Kirk, the section Itoss. who ran it

when, where and in the manner he pleased, limited onl\ l)y

its capacity, and even that was left l)v plaintiff larirdy to

his genius; that said handcar was defective in not havintr

a sufficient brake to stop it in proper time when in innni-

nent danger of collision with plaintiff's trains, and that

defendant was ignorant of such defect: that plaintiff at the

time of the injury ran extra trains over its road without

giving defendant notice of the time of running the same.
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.*

compelling liiiii to |)t()to(?t himst^lf from injury by collision.

iis Jill other trains had riofht of way over said liandcai-: thai

the handcai' at the time of the collision was runniiifr at the

late of ten miles per hour, and the extra freifrht train ai

the extra s))eed of twenty-five or thirty miles per hour, to

make a certain staticm in Montana before the arrival of the

passenger train; that upon the day of the collision it was

very smoky and the approaching train was not seen until

within a short distance; that said train approached a cut

and curve sufficient to obscure it. and a public road cross-

ing without sounding the bell or whistle; that defendant

was in a position of imminent danger from collision when

he jumped, and that defendant's body and his clothes in the

rags of the handcar stopped the han<lcar (piicker than it

would otherwise have stopped.

The jury could reasonably find from the evidence that

a new handcar was promised to be furnished by the })lain-

tiif soon, and that defendant was relying on said promise

and upcm the assertions of said Kirk that the handcar's

brake was suffi("ient to keep them fi'om collision with other

trains.



TIk; jury were justiiied by the evidence to find that

there was a rule of plaintifl requiring extra freight trains

running in two sections to phice a flag on the engine of t^e

first section as a sign that another was coming and that

upon tills [)articular occasion there was an extra freight

train running in two sections, one of wliicli was standing at

Cheney when defendant passed it going west on the hand-

car, having no such flag to signal the approach of the

second section, and that the great danger of collision with

the second section was caused by the negligence of the con-

ductor of said extra freight train, in not giving such signal;

that the foreman. Kirk, knew of the approach of said

second section, and iiaving full and uuliniited control of

said handcar to run it when and as he pleased, l)y direction

and permission of plaintifl'; was the agent of defendant in

that respect, and that his negligence was plaintiff's negli-

gence. None of that gang of men except Kirk, the fore-

man, had the right under the conditions of their employ-

ment, to go into the telegraph office at Cheney or ask the

conductor of that freight train for the purpose of learning

whether or not a second sec^tion of that train was coming,

a very vital thing for them to know. This information was
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necessary for Kirk's guidance to enable him to protect the

men. He was the only one entitled to it, and the only one

that got it. The company entrusted it to him as one of its

means for the safe operation of its trains. If the cominsr

section of the train had been properly flagged, plaintiff as

well as Kirk would have known of the danger. The jur\'

were justified l)y the evidence in finding tiiat it was not

flagged, because they passed the first section at Cheney,

and Were first informed of its ap[)roach l)y Kirk when it

was about upon them. The inferences to I)e drawn from

the evidence are that it was not flagired. and the contrary

was susceptible of positive proof by plaintifl^' if such had

been the fact. If such flagging was a necessary rule of

the plaintifl' in the safe operation of its trains, it was the

duty of the company to see that the flag was there and such

duty could not l)e delegated. Any attempt at such delega-

tion would onl}^ l)e the creation of a new agent or vice-prin-

cipal. If the plaintifl* in lieu of such flag, chose any other

means of giving such notice, such means nmst necessarily

have been an agent or vice-principal. If Kirk was delega-

ted to notify the men that another section was approaching

he was thus made the agent of the cmipany for that pur-
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pose, and the law says thai his uegligcni* in failiiitr to give

them the information in due time was the neglio;ence of the

plaintiff. There may be some instances in whi(^li the fere-

man of a section gang on a railroad is a fellow servant with

them, but such an instance must l)e when they are engaged

in the same common employment. But in a case like this

where the foreman had full charge and control of the hand-

car, running it as he pleased in going to and returning from

their work, and being the rejiository of information as to

the running of trains vital to their welfare, not one of the

men under him having the powei- or authority to raise an ob-

jection, the court nuist say as a matter of law that he was

a vice-princij)al so fur as the ruiniing of said liandcar was

concerned.

But the negligence in this case is not contincd to that

of the foreman. It was a very smoky day and there

were fires along the track. The train was approaching a

cut in a curve and the right of way over the han<lcar.

There was but (me track, and both train and handcar were

on that track approaching each other at the rate of 30 :uid

10 miles per hour respectively. Suppose the train to have
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Ix'cii ;i sliij) oil tlic well tivivclcti course of ^wni traffic, and

in llic midst of a heavy fo<r- In sucli a case it would have

lieeii neoljociice for it to have rnn with increased speed

without souiidini>- an ahirin. even thoii(jh there were nuni-

eious tracks which anothei" vessel nii<>ht ha\'e taken h^ssen

in«j: the dan^fer of collision. How much more neccessary

was it on the part of the freight train having but one

track to run on and having the right of way over all hand-

ears; to sound the l)ell or whistle hefore entering the cut

and curve in a dense smoke. Ha\ing the right of way

does not mean to lia\e the right of way at all hazards and

undei- all cii'cumstances to the extent of running over a

handcar should it happen to l)e unable to get out of the

way: noi- does the I'isk of the .service of the section men

iinph' or include the chance of meeting a train under cir-

cumstances that rendered it impossible for them to know

of its approach. But here is a case in which freight trains

had right of way oAcr handcars, and a pretense was made

of protecting the section men hy putting a l>rake on

the han<lcar wliicli Kirk, the ])erson whose duty it was to

keep it in repair, ga\e defendant to understand was suffic-

ient foi- such protection, defendant knowing no better and
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relying on itssufficiciuy. The evidence sJiows that they

had come near liavinir a collision a short time Ix'fore when

they had a stick to thrust into the cotjs of the wheels iQV a

brake, which stick flew out of the l>rakenian's hands nearly

causing a collision, and thai to remedy tins defect, for the

purpose of avoiding collision, the foreman put oji a differ-

ent brake which he said, showing it to the section men.

" Now it is not like the last l)i-ake. it is good and solid

and i-annot get away from us. This is a big im|)ro\('ment

over the lasr one." (See I>. K. ])\) 4 and .">). It is not

l)r()babl(' that in assuming the ordinai-y risks of his employ-

ment defendant contemplated or should have contemplated

the running of the handcar in a thick smoke, which was

unusual and caused by the unexpected tires along the road,

without the use of extraordinary precauticms on part of

plaintiff' to prevent collisicm. 'I'he smoke was an extraord-

inary- circumstance increasing the hazard, and requiring

extraordinary care by plaintiff' in the running of its trains;

but upon this occasion /ess care than usual was taken by

plaintiff'. It failed to signal the second section of the train

by the required flag; failed to sound the bell or whistle on

approaching a cut in a curve and a public crossing, in a
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dense smoke, and was running its freij^hl train at cxtni

speed, while the foreman was running the hanrlcar. as lie

himself said, too fast, (See B. K. p. ."i), and at the rate of

' about ten miles per hour. 'I'hc <hity of a railroad company

to a passenger and its duty to an einploye are different, bul

its //afo/Vity with regard to such duties are the same. If

the duty and its neglect are made to appear the coin{)any

is liable.

The running of a handcar by the foreman carrying

laborers to and from their work, is not different, so far as

it is under the exclusive control and managen:ent of the

foreman is concerned, from the running of a train under

the control and management of a comluctor. Eadi. tlie

foreman and the conductor, has the right to say when to

go, when to stop and how fast to run. So far as operating

the handcar is concerned, in putting it on or taking it off

the track, or in the act of running it, since those would be

jicts of their joint efforts, an injury incurred by one of the

servants on account of the negligent performing or failure

to perform by one of them would l)e -witliout remedy a-

gainst the company. But to say that an employe neces-



sarily riding on u handcar to and from work, who is com-

pelled by the conditions of his employment to rely implicity

for protection from injury on the foreman, who has author-

ity from the companj^ to run the handcar as he pleases, is

a fellow servant of such foreman; and that if such fore-

man by his negligent use of his said authority, for which

the employe is in no wise responsible, should cause an in-

jury to such employe, the said employe has no remedy

against the company is a travesty of justice. The condit-

ions existing between an employe on a train and its con-

ductor, and such employe on a handcar and foreman, in

these respects are the same. If a distinction be made it is

without a difference. A foreman running a handcar carry-

ing laborers to and from work has the same authority' over

them and the car. as a conductor has over a train and its

crew.

The instructions objected to l»y the plaintiff in error

nuist be taken and construed in c(mnection with all theoth-

(M- instructions given l)y the coui-t; said instructions inform

the jury who are fellow servants, what risks an employe

assumes as a part of his contract of employment and the

duties of the employer to the employe. The instructions
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of the court in this case cover all these grounds.

In view of the foregoing facts and authorities and the

reasons herein set forth the defendant respectfully submits

that the writ of error herein should be dismissed, and the

judgment of the trial court affirmed.

A. K. McBROOM
AND PRATHER & DANSON,

Attorneys for Defendant in Error.



United States Circuit Court of Appeals, for the Ninth Circuit.

The Northern Pacific R. R. Co.,^

Plaintiff in Error,

vs. V No. 20.

Hugh Charless, j
Filed Aug. 4, 1892.

Defendant in Error.

1. Master and Servant—Negligence—Injury to Brakeman—Evidence,

A railroad section hand was on a hand car with other employes, under the con-
trol and superintendence of a section boss, and was going at the rate of 10 miles
an hour. The brake appliances on the car had been supplied by the section boss,

and were defective. Extra trains were being run over that section, without
notice to the hands. A rapidly moving freight train approached through a cut
and around a curve, giving no warning or signals. The brake on the hand car was
applied without effect, and plaintiff, believing himself in imminent peril, jumped,
falling between the rails, and the hand car ran over him. Held sufficient to war-
rant the jury in holding the company liable.

2. Same—Defective Appliances—Duty of Railroad Company.
The duty of a railroad company to furnish its employes with safe and reliable

machinery and appliances adecjuate ti the services in whicli they are engaged can-
not be delegated to another servant so as to exempt itself from liability for inju-

ries caused by its omission. Nor will the negligence of a fellow servant excuse
the company from liability to a conservant for an injury which would not have
happened had the proper machinery been furnished.

3. Same.

The employes on the hand car had a right to expect that those in charge of the
freight train would give the usual warning in approaching places of danger ; and
the negligence of the officer in charge of the train in this respect was not one of

the usual and ordinary risks assumed by the plaintiff as incident to his employ-
ment.

4. Trial—Examining Witness—Discretion of Court.

The mode of examining a witness is within the discretion of the court, and it is

not error, therefore, to allow a witness to give his testimony in a narrative form,
and if he states matters irrelevant or incompetent, it is the duty of the party
objecting to arrest the narrative, and move to have such testimony stricken out,

5. Practice—Nonsuit—Directing Vehdict—Power of Federal Courts.

The federal courts have no power to order a compulsory nonsuit at the close of

plaintifi'a evidence, or to direct a verdict for defendant before the latter has rested
his case.

6. Bill of Exceptions—Sufficiency—Objections to Evidence.

A bill of exceptions which, in respect to certain evidence admitted at the trials

contains merely the formal record, " 01)jection taken ; overruled ; exception,
allowed,"—is too general to present any question for review as the ground of

objection should be pointed out.

7. Appeal—Review—Excessive Verdict—New Trial.

The correction of an excessive verdict is a question for the trial court on a
motion for a new trial, the granting or refusing of which will not be reviewed by
the federal appellate courts,



2 Northern Pacific Railroad Co. vs. Hugh Charless.

Error to tlie Circuit Court of tlie United States for the District of

Washington.

At Law. Action by Hugh Charless again.st the Northern Pacific

Raih-oad Company for damages for personal injuries. Judgment for

plaintiff in the sum of $18,250.* Atfirmcd.

John H. Mitchell, Jr., for plaintiff in error.

A. K. McBroo.m and Pkather & Dauson, for defendant in error.

Before Deady, Hawlky and Morrow, District Judges.

Morrow, District Judge

:

This action was brought by Hugh Charless, defendant in error,

the plaintiff below, to recover the sum of twenty-five thousand dol-

lars for damages for personal injuries, alleged to have been received

by him while in the employ of the Northern Pacific Railroad

Company, defendant in error, as a section liand engaged at work on

the line of the road at a point near Cheney, then in the Territory,

now in the State, of Washington. The case was tried before a jury,

and the plaintiff had a verdict and judgment for $18,250 and costs,

A motion for a new trial was made and denied, and thereupon the

company sued out this writ of error. The complaint originally

stated two causes of action, the first of which consisted in a statement

of permanent injuries alleged to have been received by plaintiff

while assisting in the course of his employment as a section hand in

operating a defective hand car upon one of the sections of the com-

pany's line of railroad.

The second cause of action set forth in the complaint consisted of

allegations to the effect that at the time of the injury there were

known to the medical and surgical professions certain medical, sur-

gical, and remedial appliances by the proper use of which the plain-

tiff' could have been almost, if not entirely, healed and cured of his

injuries; that the company failed, neglected, and refused to use or

have or caused to be used such appliances and medicines for the heal-

ing of plaintiff", whei-eby plaintiff' had been rendered a cripple for the

lemainder of his life, unable to work, or move his lower limbs or the

lower part of his body. The defendant demurred to the first cause

of action and moved to strike out the second. The demurrer was

overruled, and the motion to strike out granted.

The action of the Court in overruling the demurrer to the first

cause of action is claimed as error, on the ground that the complaint,

as it was allowed to stand for trial, did not state facts sufficient to

constitute a cause of action.
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The material allegations of the complaint relating to tlic first

cause of action are that in the o])eration of defendant's railroad it

was necessary at all times to keep in employment and service of de-

fendant a number of laborers for the maintenance of defendant's

track and road bed, and it became and was defendant's duty, in the

employment of said laborers in said service, to furnish them with

competent and efficient means and appliances for the proper discharge

of their duties in said service, and to furnish them with necessary

information as to the passing of trains on defendant's road to pro-

tect themselves from injury by such trains while engaged in said

service. That plaintiff was on the 28th day of August, 1886, one of

defendant's servants and employes whose duty it was to main-

tain a certain section of defendant's track and road bed, under the

charge, control, and superintendency of one William Kirk, who was

the section boss of the section running west from Cheney, and a

such section boss, the agent of the defendant in maintaining the

track and road bed, and had the superintendency, direction, and con-

trol of the work and the means and appliances therefor. That at

said date defendant had in its employ at Cheney a telegraph opera-

tor, whose duty it was to know the time of passing trains over

defendant's road in the vicinity of Cheney, and the times of their

arrival and departure therefrom, and to inform defendant's servants

and employes, whose safety and welfare might be endangered thereby,

of the times of the running of such trains. That in the carrying on

of said work of maintaining said track and road bed it becanie and

was necessary for said servants and employes to use a certain hand-

car under the direction and control of the section boss. That this

hand-car was sufficient for its ordinary uses, but in case of innninent

danger from collision it was defective in not having a sufficient

brake ; which, instead of brake blocks to rub and stop the wheels,

was only a short piece of timber fastened to said car at one end, and

made to rub upon one of the wheels by pressing thereon with the

foot. That the section boss and road master knew of this defect, but

told plaintiff that the brake was sufficient for the purposes of its

use, and plaintiff did not know different until the happening of the

accident in which he was injured. That on the said 28th day of Aug-

ust, 188G, while in the service and employment of tlie defendant as

aforesaid, and during working hours, plaintiff, together with other

like servants and employes of defendant, under the direction and

superintendency of the section boss, and with the knowledge of said
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telegraph operator, left Cheney on said hand car, going west, being

ignorant of any approaching train on the road from the west, and of

any danger to his person on account of the running of any train in

that vicinity. That when about two miles west from Cheney, near a

deep cut and curve in the road, sufficient to obscure an approaching

train, while plaintiff was standing on the front end of the hand-

car, working at the lever propelling the same, with his back towards

the direction in which they were going, the section boss standing on

the rear end of the hand car looking in the direction they were

sroinar, havinir full charcje, control, and direction of the hand car,

which was'then running at the rate of about ten miles an hour, the

section boss, for the first time, informed plaintiff' that a freight train,

traveling east, was about due at that place. That plaintiff knew that

said hand car was then not far from said cut and curve in said road,

immediately became apprehensive for his personal safety. That

immediately upon infornung plaintiff that said train was then about

due at said place said section boss exclaimed, " There she comes

now
;
put on the l:»rake

!

" That thereupon one of the employes

nearest the brake put it on, and tried to stop the car, but failed to

do so, or to diminish its speed sufficiently, as it appeared to plaintiff^

to prevent a collision with the approaching train, whereupon

plaintiff turned to see how near the train was, and what the

chances of escape were. That he then saw the train but a short

distance from them, and approaching very rapidly, without slacken-

ing its speed, and it appeared to plaintiff that a collision with the

train was inevitable, and that his life would be lost thereby, unless

he did something upon that instant to save his life. That at that

time there were tools and different kinds of repair materials on the

hand car, so arranged along its sides that it appeared to plaintiff that

it would be impossible for him to reach either side of the car to jump

therefrom to the side of the track, but it did appear to him that he

could jump from the front end to the side of the road, and avoid

injury, and with this belief he did jump with the intention of saving

his life. That when he jumped from the car, instead of alighting

npon his feet on the side of the road, as he expected, he fell on the

road between the rails, and before he could recover himself the hand

car was about to run over him, whereupon he put up his foot against

the approaching hand car to stop it, and prevent it running over

him, but the car was coming towards him with such velocity that

he could not stop it, and it ran over and upon hun in such a way as
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to break and dislocate one of the vertebrse near the middle of his

spinal column, and to cause him other great and permanent injuries

about his back, chest, and leirs. That Jurino- all the time the enofineer

and conductor of the freight train knew of the danger in which

plaintiff was then placed, and of a collision with the hand car, and

of the probabiUty thereby of injuring and killing plaintiff; yet the

engineer and conductor of the freight train negligently and reck-

lessly failed and refused to slacken the speed of the train, and con-

tinued to run it at a great speed, to-wit, of twenty-five miles an

hour, thereby causing plaintiff' great fear of immediate death by

said train running over him and causing him to make the efforts he

did to save his life. That the telegraph operator at Cheney knew
that plaintiff left Cheney on said hand car, and that a freight train

was about due at that place, going east, and that the hand car going

west on said section at that time, would be in great danger of a

collision with the freight train, and the plaintiff would be in great

danger of personal injury and loss of life thereby. That the telegraph

operator negligentl}^ and recklessly failed, neglected, and refused to

inform plaintiff thereof, whereby he was placed in the position of

great imminent peril and danger, which, without his fault, resulted

in the injury to him as stated. That defendant negligently and

knowingly permitted and caused plaintiff' to use in its service said

car having a defective brake, whereby plaintiff was made and

caused to rely on the sufficiency of said brake until he had to jump
from the car, causing the injuries stated.

It is urged against the .sufficiency of this complaint that it con-

tains no allegation charging negligence upon the company, or upon

anyone for whose acts the company was responsible.

The statement of the case made by the complaint is subject to

some criticism. It is not in the most approved legal form, a plain

and concise statement of facts constituting the cause of action, but

we are of the opinion that, taking all the allegations of the com-

plaint together, they in effect charge : 1st—That the defendant was

negligent in not providing plaintiff and his co-employes with a

suitably equipped hand car for the work in which they were engaged

at the time of the accident; 2d—That under the direction of the

section boss the hand car was being run at the rate of about ten

miles an hour when the approaching freight ti-ain Avas discovered

immediately in front ; 3d—That the telegraph operator at Cheney

negligently failed to notify plaintiff and his co-employes that in
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o-oin<4' west on tlie section at that time they would meet a freight

train going east ; 4th—That the conductor and engineer of the

freight train were negligent in running their train at great speed,

and in not slackening the speed of the train when the danger of

collision with the hand car became imminent by its approach,—and

that the failure of the defendant through its agents to use ordinary

care in these particulars was the proximate cause of the injury to

the plaintiff. The cjuestion is as to whether any one, or all of these

allefirations state a cause of action against the defendant, and its de-

termination involves a consideration of the general rule exempting

the common master from lial)ility to one servant for injui-ies caused

])y the negligence of a fellow servant in the same employment. To

this rule there are several important exceptions.

In Hough vs. Railway Co., 100 U. S., 213-217, the Supreme Court

of the United States affirmed an exception applicable here. The

Court said :
" One, and perhaps the most important, of those ex-

" ceptions arises from the obligation of the master, whether a natural

" person or a corporate body, not to expose the servant, when con-

" ducting the master's business, to perils or hazards against which he

•' may be guarded by proper diligence upon the part of the master.

" To that end the master is bound to observe all the care which pru-

" clence and the exigencies of the situation require in providing the

" servant with machinery or other instrumentalities adequately safe

" for use by the latter."

In Chicago & Milwaukee Railroad vs. Ross, 112 U. S. 377-383, the

same Court held that "It is indispensible to the employer's exemption

" from liability to his servant for the consequence of risks thus in-

" curred that he should himself be free from negligence. He must
" furnish the servant the means and appliances which the service

" re([uires for its efficient and safe performance, unless otherwise

" stipulated ; and if he fail in that respect, and an injury result, he

" is as liable to the servant as he would be to a stranger. In other

" words, whilst claiming such exemption he must not himself be guilty

" of contributory negligence."

In Northern Pacific R. R. Co. vs. Herbert, 116 U. S., 642-647, this

doctrine was applied to a state of facts which serve to illustrate the

practical application of the rule where contributory negligence is

made part of the defense. In that ease a brakeman was injured

while acting under the orders of a yard master in attempting to stop

cars by means of a brake that was out of order. To recover dam-
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ages for the injury sustained he brought an action against the com-

pany, alleging that it was its duty to provide good and safe cars and

machinery, and apparatus of a like character for braking and hand-

ling them, and also to make rules and regulations for switching and

handling them in the yard, and for notifying eniployees of the con-

dition of defective and broken cars, so that they might not be subject

to unnecessary danger ; but he alleged that the company had neg-

lected its duty in these particulars, and thereby, without his fault, he

was injured as stated. In its answer the company admitted the

allegations as to the employment of the plaintiff and the injuries he

had received, but set up that it was his duty to know, and that he

did know, the condition of each of the cars, an(] that he carelessly

put his leg between them when setting the brake, and thus, through

his own fault, suffered the injury of which he complained. There

was a verdict for the plaintiff for S2.5,OO0, which the Court, on a

motion for a new trial reduced, to $10,000. The Supreme Court, in

determining the question of law involved in the writ of error, said :

" The general doctrine as to the exemption of an employer from lia-

" bility for injuries to a servant, caused by the negligence of a fellow

" servant in a common emplojmient, is well settled. When several

" persons are thus employed, there is necessarily incident to the

" service of each the risk that the others inay fail in that care and
" vigilance which are essential to his safety- In undertaking the

" service he assumes that risk, and, if he should suffer, he cannot re-

" cover from his employer. He is supposed to have taken it into

" consideration when he arranged for his compen'-ation." * * *

It is equally well settled, however, that it is the duty of the em-

ployer to select and retain servants who are fitted and competent for

the service, and to furnish sufficient and safe materials, machinery, or

other means, by which it is to bo performed, and to keep them in

repair and order.

This duty he cannot delegate to a servant so as to exempt himself

from liability for injuries caused to another servant by its omission.

Indeed, no duty required of him for the safety and protection of his

servants can be transferred so as to exonerate him from such liability.

The servant does not undertake to incur the risks arising from the

want of sufficient and skillful co-laborers, or from defective machin-

ery or other instrumcEts with which he is to work. His contract

implies that in regard to these matters his emplo3'er will make ade-

quate provision that no danger shall ensue to him. This doctrme



8 NoiiTiiERx Pacific Rah.road Co. vs. Hugh Charless.

has been so frecjuently assei-ted by Courts of tlie highest character

that it can hardly be considered as any longer open to serious ques-

tion.

In Ford vs. Fitchburg Raih-oad Co., 110 Mass. 240, the plaintiff

was injured by the explosion of *an engine upon which he was em-

ployed as engineer. The explosion was caused by a defect in the

engine due to the failure of the company to keep the engine in proper

repair. It was contended on the part of the defense that negligence

in keeping the engine in repair was the negligence of a fellow serv-

ant. The Supreme Court of Massachusetts lield that the company

was liable. The Court said :
" The rule of law which exempts the

" master from responsibility to the servant for injuries received from

" the ordinary risks of his employment, including the negligence of

" his fellow serv^ant, does not excuse the employer from the exercise

" of ordinary care in supplying and maintaining suitable instrumen-

" talities for the performance of the work required. One who enters

" the emploj^ment of another has a right to count on this duty, and
" is not required to assume the risks of the master's negligence in

" this respect. The fact that it is a duty which must always be dis-

" charged, when the employer is a corporation, by officers and agents,

" does not relieve tlie corporation from the obligation. The agents

" who are charged with the duty of supplying safe machinery are

" not, in the true sense of the rule relied on, to be regarded as fellow

" servants of those who are engaged in operating it. They are

" charged with the masters duty to his servants."

In Flike vs. The Boston and Albany Railroad Company, 53 N. Y.

549, an agent of the company whose duty it was to make up and

dispatch trains, and to employ and station brakemen thereon, sent

out a train with two brakemen, when three was the usual number

required. The agent did in fact employ a third brakeman, who, by

reason of oversleeping, failed to get on board in time. The train

parted and in consequence of the want of necessary brakemen one

part of the train ran back and collided with another train a short

distance in the rear, killing a fireman on the latter train, who was

also a servant of the company. The action was to recover damages

for the death of the fireman.

It was claimed that the injury was attributable to the negligence

of the brakeman who failed to report for duty, oi-, if caused by the

negligence of the agent in not supplying the place of the defaulting

brakeman with another man, such negligence in either case should
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be regarded as the negligence of a fellow servant, for which the

company was not responsible. The Court held that neither of these

positions was tenable. In discussing the law applicable to the

case, Church, Chief Judge, speaking for the Court, said :
" The true

" rule, I apprehend, is to hold the corporation liable for negligence

" or want of proper care in respect to such acts and duties as it is

" required to perform and discharge as master or principal, without
" regard to the rank of the agent intrusted with their performance.

" As to such acts, the agent occupies the place of the corporation,

" and the latter should be deemed present, and consequently liable

" for the manner in which they are performed."

In Cone vs. Delaware, etc.. Railroad Co., 81 N. Y., 206, the plaintiff

was a car repairer in defendant's employ, and was injured by steam

escaping from a locomotive engine. The engine was in many
particulars in bad condition. Its fire box was burned out, stay-bolts

had given way, its cylinders needed boring out, its valves facing, it

leaked badly, and its flues were defective; its throttle valve leaked,

and the thread upon the screw which served to hold the reverse bar

in place and thus control the motion of the engine was so worn out

as to be useless. In consequence of these defects, the steam escaped

from the boiler into the cylinders, the engine was put in motion,

and the accident occurred of which the plaintiff complained. It

was claimed on the part of the defendant that the engine

was furnished with cylinder-cocks ; that these cocks, if opened,

would have allowed the steam to escape, thus preventing its

accumulation in the cylinder and its pressure upon the piston; that

the engineer omitted to open the cocks, and was therefore guilty of

negligence; and that it was this negligence which caused the injury,

and so the defendant was exonerated. The Court, in commentinof

upon this defense, said :
" But the cylinder-cocks were part of a

" perfect machine ; they were not added to supply the defects, or

" any of them, to which I have above called attention. Therefore
" the defendant's contention comes to this : 'We concede that we
" failed in our duty. We did not supply a suitable machine; but our
" servant, the engineer, could, notwithstanding, have so managed
" that the defect should cause no harm.' If this doctrine is accepted
" it will loosen the rule of responsibility which now bears none too

" closely upon corporate conduct. It will seldom happen that

" unusual care on the part of an engineer would not prevent an
" accident. In this case he nught have opened the cocks, or blocked
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" the wheels, or with extreme care so separated the engine from its

" train that tlie two should occupy separate tracks. It now seems
" that it would have been well to have done one or the other of these

" things. His omission to do so may have been negligence toward
" the defendant, but it does ndt remove the responsibiUty which
" attached to it to furnish good and suitable machiner}^ or place it

" upon a subordinate whose duty is to be measured by the degree of

" skill necessary for its management, and who is not called upon to

" make good the want of corporate care and attention."

The Court said further: "Neither upon prmciple nor authority

" can it be held that negligence of the .servant in using imperfect

" machinery excuses tlie principal from liability to a co-employe for

" an injury which could not have happened had the machinery been
" suitable for the use to which it was applied."

Numerous cases might be cited to the same effect, but

it will not be necessary to multiply authorities on the point,

since the law is well established by the Supreme Court of the

United States and by the highest Courts in many States

that the absence of superior rank or title in the intervening

servant or agent will not exempt the master from liability

for injuries resulting from the use of defective machinery or

appliances. Tested by this rule, the allegations of the complaint in

the present case concerning the use of the defective hand car at a

high rate of speed under the direction of the section boss, in the

manner described, whereby plaintiff was injured, state a cause of

action. The complaint being sufficient in this particular, we might

stop here, but we will notice briefly one of the remaining allegations

for the purpose of referring to another feature of the question where

the liability of the master, according to some decisions, may be

determined by the character of the duty required to be performed

by the servant.

The telegraph operator at Cheney is charged with negligence in

not notifying the plaintiff and his co-employes on the hand car of

the movements of the fi-eight train, the danger of a collision with

which caused the plaintift" to jump from the hand car, whereby he

was injured. It was the duty of the company, as admitted in its

amended answer, to furnish its employes engaged in maintaining

its track and road bed with information concerning the movements

of trains over the sections on which they were employed. In the

present case it is alleged that this duty was required to be performed
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by the telegraph operator at Cheney, but the desigaation of the official

is immaterial. It was a direct, positive duty which the company

owed such employees as were exposed to danger by the movement of

trains. In Lewis et al vs. Seifert, 11 G Pa. St. G28-G47, it was

determined that a train dispatcher, wielding the power and authority

of a railroad company in the moving of trains, in the changing of

schedules, or the making of new ones, as exigencies required, is not a

fellow servant with a train employe. The Court, in its opinion, said:

" It is very plain that it was the duty of the defendant company, as

" between said company and its employes, to provide a reasonably

" good and safe road, and reasonably safe and good cars, locomotives,

"and machinery for operating its road. It is equally clear that it

" was its duty to frame and promulgate such rules and schedules for

" the moving of its trains as would afford reasonable safety to the

" operators who were engaged in moving them. This is a direct, posi-

'* tive duty which the company owed its employees, and for the

" failure to perform which it would be responsible to any person in-

" jured as a consequence thereof, whether such person be a passenger

" or an employe. It would be a monstrous doctrine to hold that

" a railroad company could frame such schedules as would inevitably,

«' or even probably result, in collisions and loss of life. This is a perso-

" nal, positive duty; and while a corporation is compelled to act

" through agents, yet agents, in performing duties of this character

" stand in the place of and represent the principal. In other words,

" they are vice-pi-incipals."

We are awaie that there are decisions holding that a telegraph

operator does not occupy the position of a train dispatcher merely

because he transmits or delivers the orders for the movement of the

trains, and that his negligence cannot be said to be the negligence of

the company; but it is not necessary, in this connection, to determine

the actual duty or responsibilities of a telegraph operator. All this

is covered in the present case by the allegations of the complaint,

and upon the questions involved in the demurrer these allegations

must be accepted as true. The point is, that the duty of keepino-

the employes on the section informed as to the movement of trains

over that section was a positive duty devolving upon the company,

and, where injuries are sustained by reason of negligence in the per-

formance of that duty, the company is liable.

The complaint being sufficient in the particulars mentioned, dis-

poses of the first exception.
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It is next claimed as error that the plaintiff was allowed on the

trial to make a statement in nai'rative form as a witness in his own
behalf, without being specially interrogated by his counsel, in refer-

ence to the particular matters involved in tlie case; that the state-

ment was made in such a way as to afford the defendant no oppor-

tunity of making any objection to any particular portion, and was

allowed to be made over the general objection that it contained mat-

ters immaterial to the issues, and incompetent as being hearsay and

not the best evidence.

It appears from the record that after a few preliminary questions

the plaintiff was asked the following question by his counsel

:

" Turn to the jury, and tell them the facts in this case, commenc-

ing at the time of your employment with the Northern Pacific Rail-

road Company, and tell them the complete story."

To this question no objection was made. The plaintiff therefore

proceeded to relate the facts in the case as requested. After stating

the particulars of his employment, the use of a hand car, the method

of stopping it, and the breaking of one of its wheels, counsel for de-

fendant objected to the course in which the taking of the testimony

was proceeding, claiming that the witness was making a statement

of matters immaterial to the issues involved in the case, and incom-

petent as being hearsay, and not the best evidence, and that he de-

sired to interpose such objections, but that, owing to the fact that the

testimony was being given in a narrative form, no opportunity was

given counsel to properly interpose such objection. The Court replied

to this objection that the taking of the witness' testimony in the nar-

rative form would be the best way of getting at what he knew or

could state concerning the matter at issue ; that it would save time

to proceed in that way, and would perhaps furnish to the jury a

more connected statement of the matter to be told as it occurred

and took place.

It was within the discretion of the Court to allow the witness to

give his testimony in a narrative form. Thompson on Trials, Sec.

354. In general, this practice is commended by text writers. Mr.

Chitty, in speaking of this method of examining witnesses, says : "It

is certainly the practice, when the time and place of the scene of

action have once been fixed, to desire the witness to give Jds own ac-

count of the matter, directing him when not a professional person, to

omit, as he proceeds, account of what he has only heard from others

and not seen or heard himself, and which he is apt to suppose is
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quite as material as that which he himself has seen." The author

says further: " It is difficult, therefore, to extract the important parts

of his evidence piece meal, but if his attention be first drawn to the

transaction by asking him when and whure it happened, and he be

told to describe it from the beginnin^^, he will ft'enerally proceed in

his own way to detail all the facts in the due order of time."

3 Chitty's Genl. Practice, 894. But if, in the giving of such testimony,

the witness states matters irrelevant or immaterial or incompetent as

being hearsay, it is the right and duty of counsel objecting to such

testimony to interpose and arrest the narrative by calling the atten-

tion of the Court particularly to the objectionable matter, and by a

motion to strike it out obtain a ruling of the Court excluding such

testimony from the case. Gould vs. Day, 94 U. S. 405-414.

" It is the duty of a p trty taking exception to the admis-

" sibility of evidence to point the part out excepted to, when the evi-

" dence consists of a number of particulars, so that the attention of

" the Court may be drawn to the particular objection." Moore vs.

Bank of Metropolis, 13 Pet. 302-310
;

United States vs. McMasters,

4 Wall. G80-6S2.

" It is the duty of the party to select the incompetent from the

" competentte-tiinony, and to point out in his motion the specific testi-

" mony objected to, as well as to indicate the character of the objection.'

Thompson on Trials, Sec. 719. It does not appear that counsel for

defendant was deprived of an opportunity to make such a motion,

and the proceedings cannot be considered as error.

Errors are assigned that the Court allowed the plaintiff and another

witness to answer certain questions over the objection of counsel for

defendant. These questions related to and made inquiry concerning

the power of the foreman, Kirk, to hire and discharge men ; whether

Kirk or the telegraph operator; or any one told witness that they

would meet a train ; and as to the sufficiency of the brake on the

hand car. The objection to each question as stated in the assign-

ment of errors, is that "What was .sought to be shown thereby was
" not admissible as evidence by reason of being irrelevant, immaterial,

" and incompetent." This objection was not, however, incorporated

into the bill of exceptions. All that appears there is the formal

record: " Objection taken; overruled; exception allowed." The evi-

dence called for appears to have been relevant, material, and compe-

tent ; but the objection, as stated in the bill of exceptions, is too gen-

eral to present any question for review. " Where evidence is objected
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" to at the trial, if the party 'vvouM save an exception to the ruling of

" the Court if adverse to him, such as will Vje available on appeal or

" error, he must frame his ohjcction so as to bring to the attention of

" the trial Court the specific ground upon which he predicates it, and
" this must be stated in the bill 6f exceptions." Thompson on Trials,

Sec. 693, and cases there cited.

When the plaintiff had closed his testimony- and rested his case,

counsel for defendant moved the Court for an order dismi.ssing the

case, and for the non-suit of the plaintiff'. The motion was denied,

and the action of the Court in denying the inotion is claimed as

error. The refusal of the Court to grant this motion was in accord-

ance with the established practice. It has been repeatedly decided

by the Supreme Court that Courts of the United States have no

power to order a peremptory non-suit against the will of the plaintiff.

Elmor vs. Grymes, 1 Pet. 409; D'Wolf vs. Rabaud, 1 Pet. 476-

496 ; Crane vs. The Lessee of Morris and Astor, 6 Pet. 598-610

;

Selsby et al. vs. Foot, 14 How. 218-222 ; Castle vs. Bullard, 23

How. 172-183. It is also assigned as error that the Court .should

not have required defendant to proceed to its defense after plaintiff

had rested his case, but should have directed the jury to return a

verdict in favor of the defendant. That motion, however, does

not appear, by the bill of exceptions, to have been made by counsel

for defendant; besides, he proceeded with the defense, and introduced

testimony in that behalf. This action on his part effectually dis-

posed of all question of error. The refusal of the Court to instruct

the jury at the close of plaintiff's evidence that he was not entitled

to recover could not be assigned as error, even if the proper motion

had been made, because the defendant, at the time of requesting such

instruction, had not rested its case, but afterwards went on, and intro-

duced evidence in its own behalf. Grand Trunk Railway Co. vs.

Cummings, 106 U. S. 700-701 ; Accident Ins. Co. vs. Crandall, 120

U. S. 527-530; Robertson vs. Perkins, 129 U. S. 233-236.

The testimony of both parties having been concluded, defendant's

counsel, by motion, requested the Court to direct the jury to return a

verdict m favor of the defendant upon the grounds that the evidence

submitted on the trial of the case was not sufficient to establish the

liability of the defendant for any injuries sustained by the plaintiff;

that it appeared from the evidence that whatever injuries were sus-

tained by the plaintiffwere occasioned by his own neghgence and care-

less acts,and by the negligence and carelessness of thosewho were fellow
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servants witli him in the same employment ; and that it appeared

from the evidence tliat whatever injuries occured to plaintiff were

without the fault or negligence of the defendant or of any of its

servants or agent or employes, for which it was respon>ible cr liable

to the plaintiff. The Court refused to direct the jury as requested, and

the denial of the motion is assigned as error.

It is well settled that the Court may withdraw a ease from the

consideration of the jurj^, and direct a verdict for the plaintiff or the

defendant, as the one or the other may be proper, wdiere the evidence

is undisputed, or is of .such conclusive character that the Court, in

the exercise of a sound judicial discretion, would be compelled to set

aside a verdict in opposition to it. Delaware, etc., Railroad vs.

Converse, 139 U. S., 469-472. Does the present case come within

this rule ( The evidence introduced on the part of the plaintiff

tended to prove the following facts : Plaintiff' was employed by the

defendant in section work under a foreman. When he went to

woik, the hand car in use on the section had no brake attachment,

but was stopped b}^ means of a stick inserted between the spokes of

one of the wheels. This stick was used for this purpose until Kirk

became foreman of the section, when, one day, in attempting to stop

the car to get out of the wa}" of a train following rapidly behind it,

the workman performing the dut}' of stopping the car by this device

struck a spoke in a wheel and the stick was knocked out of his

hands. They had diihculty on this occasion in stopping the car, and

a narrow escape in getting it off the track, but they w^orked along

in this way until a wheel broke off, when Kirk, the foreman, applied

to the road master for a new car. He failed to get it. The disabled

car was thereupon repaired by an old wheel in place of the broken

one, and the foreman nailed a stick on the side of the car for a

brake. The upper end of this stick being pulled back, its lower end

pressed upon one of the wheels, acting as a brake. When the fore-

man placed this stick on the car he called the attention of the section

men to it, and said :
" Now, it is not like the last brake ; it is good

and solid, and cannot get away from us. It is a big improvement

on the last one." They did not, however, meot a train with this car

until the morning of the accident. That morning an extra freight

train came into the station at Chene}'. The section house was about

one-fourth of a mile east of the station. The section men waited

awhile for this train to pass. It did not, but stopped at the station.

The foreman. Kirk, with plaintiff and the other section men, went
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to the station. From tlii.s point the testimony tending to prove the

circumstances innnediately connected with the accident may be

stated in the language of the plaintiff, who testified, as follows

:

" We went to the station, and, wlien we went by. Kirk told us to

" stop ; that he wanted to go iAto the station and see about some-

" thing. We stoppe 1, and went to doing something like f^hoveling

" cinders while Kirk crossed over. This train was on the inside of

' the station from us. He crossed over the train, and went as far as

" the station. I would not swear he went in. After awhile he

' came back. He sai<l :
' Boys, get on and go to work.' We got on,

" and went to work, and \vhen we got about one an^l three-quarter

" miles,—the third mile we were nearing a cut, and where the engine

" was supposed to whistle. This third mile commenced with that

" cut, and from there there were cuts an 1 curves and much timber

" along the line. There were fires along there, which we put out,

" and lots of smoke, and besides it was misty and foggy. When we
" got out here,—one anil three-quarter miles. Kirk says :

' Boj^s, this

" is too fast running They told me that this train, at the station,

" they could see another section between here and Sprague, coming

" behind them; that it was coming at a fast rate, to make some point

" in Montana. It was running extra fast to make this point.' T

" turned around, and the men done the same, and tried to stop this

" car, which I believe w^as running about ten miles or so. We
" tried to stop it, and this man at the brake—it had been so

" loose, he always had to hold it to keep it there, wdiether braking

" the car or not. This man put on the brake: and I was on the west

"end oroinof out towards the train. Tne rest were on the east or

" hind end. There was no one on the front end but me. This man
" put the brake on, and I tried at the pump handles to hold on to

" stop it, when he said we were going too fast. He said: ' It must
" be pretty close on us now;' and I tried for a while to stop it, and in

" or about the time that he told us the fast train was coming, he

" looked and said: 'Boys, here she is. It is right onto us. Get on that

" brake and get the car off before she comes on us!' So we used the

" brake and handles, but we saw it was coming to no stop, or not

" likely to, and I looked to see behind me if this train was near and

" at the time I looked it was about one hundred feet, and I believe

" nearer than that. I saw there w^as no sign of the car coming to a

" stop. There were shovels and picks, and sledges and tools of dif-

" ferent kinds, and the large jack ; all these were piled on the side.
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" They made a practice of putting them on the end of the car there

" was least on, and I being alone they were on my side, so I was
" standing in the center in front of this place to jump. I saw the

" train inside of one hundred feet, and no sign of its stopping, and
" no whistle being made, though she had crossed the crossing. I

" made an effort to jump to the side of the car, but as the wheel

" comes over the car it was not easy to jump across. I tried tojump
" over the end, and I did not get as far as the rail on the side, as I

" jumped to the south. The south side of the car hit me on the side

" of this leg, and it knocked -me right onto the track ahead of the

" car. The car was following closely, and I knew that I could not

" help being catched. As it hit me and knocked me ahead I tried to

" raise my feet and stop it, but the car caught my foot, and it was
" coming so fast that it was of no avail. It doubled me over and
" cramped me up, and put my head where my feet were—turned me
" over. The other leg was caught in the cog of the wheel. I brought

" the car to a stop, and the men jumped off. I was l.ying on the

" gravel. One of the men hollered to me and said :
' Are you hurt?'

" Kirk said :
' There is no tune for this

;
get hold of the car and get it

" off the track before the train runs over him.' So they got hold of

" the hind end, and caught it up, and run around with it, and pulled

" it down the road bed after them, and so when my head was
" towards the rail by their turning the car around the engine went
" by and blew sand and dirt onto my head. By the time they got

" around this cog-wheel turned a different way, and released ray

" pants, so that I fell out, and some of them hollered to this train to

" stop and come back, but the train ran past quite a ways, and they

" picked me up and carried me up the track and put me on the train,

'" and left me at the station, which was Cheney."

Plaintifi further testified in substance upon direct and cross-exami-

nation, among other things, that there was a crossing near were the

approaching train was at the time of the accident ; that plaintiff did

not hear the engine whistle ; that if it had whistled he would have

heard it ; that the freight train was running at the rate of nearly

thirty miles an hour when it passed him after the accident ; that as

soon as Kirk notified the men on the car that a train was coming

they took means to stop the car by the man at the brake bearing

down on it ; that the brake was a piece of slab that Kirk had picked

up, about two feet six inches long
;
that he nailed it to the side of

the car between the front and hind wheels, about five or six inches
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ahead of the wheel. The wide .side of the .stick was to the side of

the car, with a nail drove through it, and the narrow side was to take

up and hold by, and by holding down with the hand the brake was

applied to the wheel. The side of the stick towards the car was

about three inches wide, but the 'side that rubbed on the wheel was

not two inches. The wheel was about three inches wide. The

plaintiff never objected to these appliances, nor to the condition of

the car. He did what he was told, and worked the best he could.

As far as the car was concerned, he did not claim to hav^e known
anything, because it was his opinion when they put on the brake it

was first-class. Had been told since that it was not.

In addition to the testimony, evidence was introduced by plaintift'

tending to prove that the brake on the hand car was not a good one

;

that if it had been a good brake it could have stopped the hand-car

in time for plaintiff to have got off; that the brake operated only on

one wheel, and that wheel luose ; that wheels on the car were not

mates ; that two were alike, and the other two did not belong to the

same car ; that the cog-wheels sometimes slipped, and that the car

was a patched up car ; that the cut near where the accident occurred

was twenty feet high, and that the engine of the approaching train

did not whistle before entering the cut; and that there was a tele-

graph operator at Cheney. It is admitted in the answer that it was

the duty of defendant to furnish laborers engaged in maintaining

the track and road-bed of defendant with necessary information as

to the passing of trains on the defendant's road.

The testimony on the part of the defense tended to prove that the

section on which plaintiff was employed was the easiest on the divis-

ion ; that the appliances for the hand-car were good for the section

;

that the lever brake on the car at the time of the accident was as

good as any in use on the road ; that it rubbed on the top of the hind

wheels and the lower rim of the front wheels, and by its application

on the occasion in question the car had almost stopped when Char-

less went off; that the cut near where the accident occurred, was

rom six to eight feet high, and persons approaching it at one end,

could see across the tangent of the cut and curve to the other end.

It will not be necessary to refer further to the testimony on the part of

the defense ; enough has been stated to show that it contradicted the

testimony on the part of the plaintiff in many particulars. It was

the province of the jury to weigh this conflicting evidence, and

determine the actual facts. It was a fair question for the jury to de-
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termine from the testimony whether the accident would have hap-

pened if the defendant had used ordinary care in providing the

plaintiff and his co-employes on the section with a hand car

suitably equipped with a safe and effective brake for the work in

which they were engaged. New Jersey & N. Y. R. Co.. vs. Young,

Circuit Court of Appeals, 171, S. App. G9, 49 Fed. Rep. 723-725.

It was also a fair question whether the accident wouM have hap-

pened had the defendant used ordinary care in the movement- of its

trains, and in notifying the section men of the approach and pas-

sage of such trains.

In Grand Trunk Ry. Co. vs. Ives, 144 U. S. 408-417, plaintiffs

intestate was killed by a railway train at a street crossmg, in the

City of Detroit. In the Court below the question of negligence or

want of ordinary care and prudence was submitted to the jury to

decide. The Supreme Court held that the instruction to this effect

was correct, and in defining the province of the jury in such a case said:

" There is no fixed standard in the law by which a Court is enabled

" to arbitrarily say in every case what conduct shall be considered

" reasonable and prudent, and what shall constitute ordinary care

" under an}'- and all circumstances. The terms ' ordinary care,'

" ' reasonable prudence,' and such like terms, as applied to the con-

" duct and affairs of men, have a relative significance, and cannot be

" arbitrarilj' defined. AVhat may be deemed ordinary care in one

" case may, under different surroundings and circumstances be gross

" negligence. The policy of the law has relegated the determination

" of such questions to the jury, under proper instruction from the

" Court. It is their province to note the special circumstances and
" surroundings of each particular case, and then say whether the

" conduct of the parties in that case was such as would be ex-

" pected of reasonable, prudent men, under a similar state of affairs.

" When a "iven state of facts is such that reasonable men may fairly

" differ upon the question as to whether there was negligence or not,

" the determination of the matter is for the jury. It is only where
" the facts are such that all reasonable men nmst draw the same
" conclusion from them that the question of negligence is ever con-

" sidered as one of law for the Court. Railroad Co. vs. Pollard,

" 22 Wall. 341 ; Delaware &c. Railroad vs. Conver.se, 139 U. S. 469

;

" Thompson vs. Flint &c. Railway, 57 ^Michigan, 300 ; Lake Shore

" &c. Railway v.s. Miller, 25 Michigan, 274 ; Railway vs. Van Stein-

" berg, 17 Michigan, 99, 122 ; Gaynor vs. Old Colony & New Port
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" Railway, 100 Mass. 208-212 ; Marietta &c. Railroad Co. v.s. Picks-

" ley, 24 Ohio St. 0.')4 ; Pennsylvania Railroad vs. Ogier, 85 Penn.

" St. 60; Robinson vs. Cone, 22 Vermont, 213; Jamison vs. San Jose

" &c. Railroad, 55 Califoinia, 593 ; Redfield on Railways (5th Ed.)

" Sec. 133, p. 2; 16 Am. k Eng. Enc. Law, Tit. Negligence, 402,

" and authorities cited in note 2."

We think, upon the testimony in this case, the Court below properly

denied the motion to direct the juiy to return a verdict for the

defendant.

Exceptions were taken to the following instructions of the Court,

and the giving of each instruction is separately assigned as error.

They will be considered together:

" I think that the case, when stripped of all the side issues, and the

incidental questions surrounding it, resolves itself into just this ques-

tion for this jury to determine: Whether the injury to the plaintiff

resulted directly from the negligence of the defendant in needlessly

exposing him to the danger of being hurt by a collision between the

hand car and the extra freight train at the place where it occurred,

or whether the inj ury was a mere accident, which was the result of

one of the ordinary hazards of the employment in which he was en-

gaged. Whether it was an ordinary risk of his employment, or

whether an extraordinary danger caused by a negligence on the

part of the defendant; whether that negligence was a negligence of

the foreman in running the hand car too fast up to a point which he

knew to be dangerous, and which he did not warn the other men
working on the liand car of, so that it was impossible for them, with-

out extreme hazard to their lives to avoid a collision, or whether

the negligence was on the part of the officers in charge of the freight

train in approaching a curve in the cut, which obstructed the train

from view, or passing a public crossing, without giving warning by
sounding the whistle or engine bell."

''If in any of these respects there was actual neglect on the part of

defendant, which placed the plaintiff in a situation of extraordinary

danger, something clearly beyond the ordinary risks of his employ-

ment, and his injury was not in any degree owing to his own negli-

gence at the time, the defendant would be liable to damages, and be

liable even though the plaintiff, when in a situation of imminent and

apparent danger, may, have made a mistake on his part in attempt-

ing to escape from the danger, as by attempting to jump in the

wrong direction. Even a mistake of that kind, happening at a mo-



Northern Pacific Railroad Co. vs. Hugh Charless; 2i

tnent of extreme peril, would not be regarded as a reckless or negli-

gent act on the part of plaintiff whidh would preclude him from

Recovering damages;
"

"But ifj on the other hand, this injury to him resulted from his own
act in attempting to jump from the hand car at a time when it was

his duty to hdve remained on the hand car, and assist the others in

checking its speed, and removing it from the track, sO as to' get it out

of the way, Eind when he had no reaLsonable cause to regard himself

as being in extreme danger; or if the defendant wjts entirely guilt-

less of any ilegligenCe; if the' foreman was not guilty of imprudence

in running the hand car at the rate it wais goirig; if the freight traini

did not atpproach a curve or crossinig where it wsis the diity of the

engineer to give waLrning,—so that there was no negligence on the

part of the defendant,—then your verdict should be in favor of the

defendant."

" If the jury tlnd from the evidence that the hand-car in question

was a necessary implement in the cai'ryirig on of the company's

work, and that the saiid hand-car was not sufficiently provided with

a sufficient brake to stop it within a proper and reasonable time

when in danger of collision with other trains on said road, of which

defect plaintiff had no knowledge, and could not reasonably be re-

<juired or expected to have such knowledge, and that by reason of

such defective bralke plaintiff was injured, without contributing his

own negligence to such injury, then the company is liable to plaintiff

in damages for such injury."

"If the jury find from the evidence that plaintiff was injured by
or on account of defendant's negligence, to which plaintiff did riot

contribute by his own' negligence', then the fact that the negligence

of plaintiff's fellow servants contributed to such injury, is no defen.«'e'

to an action by p'lairitiff for da;mages on' account of such' injury."

It is objected that the questions so submitted to the jury werie not

{)ut in issue by thfe pleadings, and that there was nothing in the'

evidence to justify their submission by the Court to the jury.

Much that is said in support of these objections was urged iri effect

against the sufficiency of the allegations of the complaint, and in

favor of the motion to' direct the jury to find for the defendant, and

need not be further considered.

It is objected, however, that the instructions contained the state-

Aient of certain situations in the alternative, the existence of any
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one of which rendered the company liable for the injury of the

plaintiff. Two of these remain to be noticed :

(1.) Whether there was negligence on the part of the foreman

in running the hand car too fast tip to a point which he knew to be

daiK^erous, and of which he did not warn the other men working on

the hand car, so that it was impossible for them, without extreme

hazard to their lives, to avoid a collision.

(2.) Whether the negligence was on the part of the officers in

charge of the freight train in approaching a curve in a cut which

obstructed the train from view, or passing a public crossing without

giving warning by sounding the whistle or engine bell-

Standing alone, the first situation would seem to involve the

question as to whether the foreman was a fellow servant of the

plaintiff, but the conduct of the foreman in this case in operating

the hand car cannot be wholly separated from the antecedent and

then existing condition of the car itself. Had the company fur-

nished a new hand car with proper brake appliances, in place of the

broken and disabled car, or repaired the latter with a new and effect-

ive brake, the imminent danger of collision with the freight train

would not have occurred. The defendant is not liable if the negli-

gence of a fellow servant is the sole cause of the accident, because,

being a fellow servant, his negligence is one of the risks for which

the defendant as master did not assume to be responsible. But neg-

ligence of a fellow servant does not excuse the master from liability

to a co-servant for an injury which would not have happened had

the master performed his duty. New Jersey & N. Y. R. Co. vs.

Young, supra. The situation indicated by the Court must therefore

be considered in connection with the surroundings and circumstances

of the case, and particularly with respect to the testimony relating

to the safety of the hand car. The jury could not have ignored this

feature of the case under the insti'uction as given, and, taken in con-

nection with other instructions, we cannot see that the defendant was

prejudiced by it, even if we assume that the foreman was a fellow

servant of plaintiff

The second situation suggests the same question with respect to

the conduct of the conductor and engineer of the freight train, and

it also necessarily involves the question as to the condition of the

hand car. The testimony, tending to prove negligence on the part of the

conductor and engineer of the freight train is not answered by saying

that they must have supposed that the hand car was properly equipped
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with a safe and effective brake, and that the section men would

therefore be able to escape from the track with the car in time to

avoid a collision. It was the duty of those in charge of the freight

train to observe every rule of safety established for the movement of

their train, and the employes on the hand car had the right to ex-

pect from them the usual warnings in approaching places of danger.

In Chicago & Milwaukee Railroad vs. Ross, 112 U. S., 377, the

liability of a railway company for the negligence of a train conduc-

tor was fully discussed, and it was there held that he was not the

fellow servant of the engineer and other employes of the corpora-

tion on the train. The principles of law declared in that case,

would determine that the conductor and engineer of a freight train

were not the fellow servants of a section hand, employed as was the

plaintiff in this case; but it is not necessary to pass upon that ques-

tion here in view of the other circumstances attending the situation.

Moreover, there is evidence tending to show that the freight train

referred to in the instructions was the second section of a special

freight train running " at a fast rate to make some point in Mon-

tana. It was running extra fast to make this point." Clearly the

movement of such a train must have been under the direction of an

officer " clothed with the control and management of a distinct de-

partment," and the negligence of the officers in charge of such a

train in not giving the usual warning in approaching a curve in a

cut, or in passing a public crossing, was not one of the usual and

ordinary risks assumed by plaintiff as incident to his employment.

Furthermore, the instructions were qualified by the following in-

structions, given by the Court on its own motion, immediately preced-

ing those to which exceptions were taken:

" To explain this matter a little more fully it is a principle in all

suits to recover damages for negligence, that the plaintiff cannot re-

cover if the injury to himself was in part owing to his own negli-

gence, (or, in law, contributory negligence), even though there was
negligence on the part of defendant which caused the injury. If

that injury was also in part caused by contributory negligence on the

part of the plaintiff, plaintiff cannot recover damages."
" It is also a principle governing suits to recover damages by em-

ployes against the employer that the employe, as a part of his con-

tract of employment when he goes into the service, assumes on his

part the risks and dangers that are ordinarily incident to the ser-

vice in which he engages. He also assumes on his part that he is
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competent to perform the service which he undertakes to perform;

that he has sufficient knowledge of the tools and implements which

he is required to use in the service to know when they are safe and

suitable, and to look out for himself against injury resulting from the

use of such tools as are suitable and proper. And it is his duty, if he

is handling implements which he knows unsuitable, to give notice of

it to his employer; and a failure on his part to perform the duty of

giving notice would absolve the employer from liability for injury

resulting from such defect."

The following instructions, among others, were also given by

request of counsel for defendant

:

" The jury are instructed that the defendant was not a guarantor

" of the safety of its machinery and appliances, and was only bound
" to use ordinary care and prudence" in the selection and arrangement

" and care thereof, and had a right to use and employ such as the ex-

" per'ence of trade and manufacture sanctioned as reasonably safe."

" The defendant was not and is not bound as an employer to

" insure the absolute safety of the machinery or mechanical appliances

" which it provided or provides for the use of its employes, nor was
" it bound to supply the best and safest or newest of appliances for

" the purpose of securing the safety of those who are employed by it."

' If the plaintiff himself was wanting in such reasonable care

" and prudence as would have prevented the happening of the

" accident, he is guilty of contributory negligence, and defendant is

" thereby absolved from responsibility for the injury, although it

" was occasioned by the defect of the machinery or appliances

" through the negligence of the defendant."

We are of the opinion that the instructions, taken altogether, and

in view of all of the circumstances of the case w^ere fair and reason-

able, and guarded the interest of the defendant at everj'" point. As

was said by Judge Brewer in Crew vs. St. Louis, K. & N. W. R}^ Co.,

20 Fed. Rep., 94 :
" The question in all such cases is, not whether

" some technical error may not have crept into the instructions, but

" whether, taking the case as a whole, and looking at the instructions

" as a whole, it is apparent that the law was presented fairly and
" correctly to the jury."

It is assigned as error that the Court should not have denied

defendant's motion for a new trial, and should not have rendered

any judgment in favor of the plaintiff. In the petition for a new
trial the grounds alleged in that ])ehalf were accident and surprise,
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which ordinary prudence could not have guarded against ; newly-

discovered evidence material for defendant, which it could not with

reasonable diligence have discovered and produced at the trial

;

insufficiency of the evidence to justify the verdict, and that the

verdict was against the law ;
error in law occurring at the trial, and

excepted to at the time by the defendant ; and excessive damages

;

the award made by the verdict appearing to have been given by the

jur}' by reason of passion and prejudice.

The overruling of a motion for a new trial is not a subject of excep-

tion under the practice established in Courts of the United States.

Parsons vs. Bedford, 3 Pet. 433-445.

Minor vs. Tillotson, 2 How. 392-394.

Barreda vs. Silsbee, 21, How. 14()-167.

Insurance Co. vs. Folsom, 18 Wall. 237-249.

Indianapolis &c. R. R. Co. vs. Horst, 93 U. S. 291-301.

Railroad Co. vs. Fraloff, 100 U. S. 24-31.

Newcomb vs. Wood, 97 IT. S. 581-583.

Missouri Pacific Railway Co. vs. Chicago & A, Railroad Co.,

132 U. S. 191.

Fishburn vs. Chicago, Milwaukee and^St. Paul Railway Co.,

137 U. S. CO-61.

Wilson vs. Everett, 139 U. S. 616-621.

. Aetna Life Insurance Co. vs. Ward, 76-91.

Erie Railroad Co. vs. Winter, 143 U. S. 60-75.

In the last case the Supreme Court states the province of the Court

as follows

:

" Whether the verdict was excessive is not our province to determ-

" ine on this writ of error. The correction of that error, if there

" were any, lay with with the Court below upon a motion for

" a new trial, the granting or refusal of which is not assignable for

" error here. As stated by us in Aetna Life Ins. Co. vs. Ward :
' It

""maybe that if we were to usurp the functions of the jury and
" determine the weight to be given to the evidence, we might arrive

" at a different conclusion. But that is not our province on a writ

" of error. In such a case we are confined to the consideration of

" exceptions, taken at the trial, to the admission or rejection of evi-

" dence, and to the charge of the Court and its refusals to charge.

" We have no concern with questions of fact, or the weight to be

" given to the evidence which was properly admitted.'

"

Judgment affirmed.
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United States of America,
\

District of Oregon. f

To the California & Oregon Land Company, defendant, and

to Messrs. Dolph, Bellinger, Mallory & Simon, its

attorneys, greeting:

Whereas, the United States, complainant, has lately ap-

pealed to the United States Circuit Court of Appeals for the

Ninth Circuit, from a decree rendered in the Circuit Court

of the United States for the District of Oregon, in your

favor, aud has given the security required by law; you are,

therefore, hereby cited and admonished to be and appear

before said Circuit Court of Appeals at San Francisco, Cal-

ifornia, within thirty days from the date hereof, to show

cause, if any there be, why the said decree should not be

corrected, and speedy justice should not be done to the par-

ties in that behalf.

Given under my hand at Portland, in said District, this

December 28, 1891.

MATHEW P. DEADY,
, U. S. District Judge.

[Endorsed
:]

United States of America, )

District of Oregon, V ss.

County of Multnomah.
)

Due aud legal service of the within citation is hereby ad-

mitted and accepted, at Portland, Oregon, this 28th day of

December, 1891.

DOLPH, BELLINGER, MALLORY & SIMON,
Attorneys for California & Oregon Land Co., Defendant.

Filed Dec. 29, 1891.

United States of America, [
District of Oregon. f

'

To the California & Oregon Land Company, defendant, and

to Messrs. Dolph, Bellinger, Mallory &, Simon, its

attorneys, greeting:

Whereas, the United States, complainant, has lately ap-

pealed to the United States Circuit Court of Appeals for the
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Ninth Circuit, from a decree rendered in the Circuit Court

of the United States for tUe District of Oregon, in }our

favor, and has given the security required by law; you are,

therefore, hereby cited and admonished to be and appear

before said Circuit Court of Appeals, at San Francisco,

California, within thirty days from the date iiereof, to show

cause, if any there be, why the said decree should not be

corrected, and speedy justice should not be done to the par-

ties in that behalf.

Given under my hand at Portland, in said district, this

December 28, 1891.

(Signed) MATHEVV P. DEADY,
U. S. District Judge.

[Endorsed:]

United States of America,
^

District of Oregon, > ss.

County of Multnomah.

)

Due and legal service of tlie within citation is hereby ad-

mitted and accepted, at Portland, Oregon, this 28th day of

December, 1891.

DOLPH, BELLINGER, MALLORY & SIMON,
Attornej-s for California & Oregon Laud Co., Defendant,

Filed December 29, 1891.

H. Lamson, Clerk.

R. B. Lamson, Deputy Clerk.

In tlie circuit court of the United States for the district of

Oregon, April term, 1889.

Be it remembered, that on the 30th day of August, 1889,

there was duly filed in the circuit court of the United States

for the district of Oregon, a bill of complaint, in words and

figures as follows, to wit:

In the circuit court of the United States for the district

of Oregon.

To the honorable the judges of the circuit court of the United

States for the distinct of Oregon :

Comes now your orator, W. H. H. Miller, the Attorney-

General of the United States of America, and in virtue of

the provisions of an act of the Congress of the United States

entitled "An act providing in certain cases for the forfeiture
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of wagon-road grants in the State of Oregon," approved

March 2, 1889, exhibits and presents this bill of complaint

in behalf of the United States and against the Oregon Cen-

tral Military Road Company, B. J. Pengra, C. E. Pengra,

G. W. Colby, John Boggs.'N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunniug,

W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac Lohman,
A. D. Breed, and The California and Oregon Land Com-
pany.

I. And thereupon your orator shows to your honors that

on the 2d day of July, a. d. 1864, the Congress of the United
States passed and the President duly approved an act grant-

ing to the State of Oregon, to aid in the .construction of a
wagon road from Eugene City, by way of middle fork of

Willamette River and the most feasable pass in Cascade
range of mountair^, near Diamond Peak to the eastern

boundary of the State, the alternate sections of public land,

designated by odd numbers to the extent of three sections

on each side of said road; that said act provided that the

lands granted should be exclusively applied to the construc-

tion of the road and to no other purpose; that they should

be disposed of only as fast as the work upon the road pro-

gressed; that lauds lying within the limit fixed by said act

and theretofore reserved or appropriated should be reserved

from the operation of said act, except so far as it might be
necessary to locate the road over the same, in which case a

right of way to the width of one hundred feet was granted;

that the land granted thereby to the State of Oregon should

be disposed of by the legislature thereof for the uses and
purposes therein set forth and for no other purposes; that

the road should be and remain a public highway for the use

of the United States, free from toll or other charges, upon
the transportation of any property, troops, or mails of the

United States, and also that the road should be constructed

with such width, gradation, and bridges as to permit of its

regular use as a wagon road and in such other special man-
ner as the State of Oregon might prescribe. That said act

further provided that the lands thereby granted to the State

of Oregon should be disposed of only in the following man-
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ner, that is to say: That a quaDtity of land not exceeding

thirty sections might be sold, and when the Governor of the

State should certify to the Secretary of the Interior that ten

coterminous miles of said road were completed, then another

quantity of land granted by the act, not exceeding thirty

sections, might be sold, and so on from time to time until

said road should be completed, and if the road was not

completed within five years, no further sales should be made

and the lands remaining UDSold should revert to the United

States.

II. And your orator further shows to your honors that

on the 2J:th day of October, A. d. 1864, the legislative as-

sembly of the State of Oregon passed, and the governor ap-

proved, an act entitled "An Act donating certain lands to

Oregon Central Military Koad Company," which act, after

referring to the act of Congress aforesaid, granted to Oregon

Central Military Road Company all laiifls, rights of way,

rights, privileges, and immunities granted or pledged to the

State of Oregon, by said act of Congress aforesaid, for the

purpose of aiding said Oregon Central Military Ro;id Com-

pany in constructing the road mentioned and described in

said act of Congress aforesaid, and upon the conditions and

immunities therein prescribed; and, further, that the said

act of the said legislative assembly granted and pledged to the

said Oregon Central MilitaryEoadCompany all moneys, lands,

rights, privileges, and immunities which might thereafter be

granted to the State of Oregon to aid in the construction of

said road, for the purposes and upon the conditions men-

tioned in said act of Congress, or which might be mentioned

in any further grant of money or land to aid in constructing

said road; that on the 26th day of December, 1866, the

Congress of the United States passed and the President ap-

proved an act amending the act of Congress aforesaid, and

granting to the State, for the purpose set forth in said act

aforesaid, such odd sections or parts of odd sections, not

reserved or otherwise legally appropriated, within six miles

on each side of said road to be selected by the surveyor-

general of the State of Oregon, as should be sufficient to

supply any deficiency in the quantity of said grant as pre-

scribed in said act of Congress aforesaid, occasioned by any
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lands sold or reserved or to which the rights of pre-emption

or homestead hnd attached, or which for any reason might

not be subject to the said grant within the limits designated

in said act of Congress aforesaid.

III. And your orator further shows to your honors that

the State of Oregon never at any time passed any laws

whatsoever for the special purpose of carrying the act of

Congress aforesaid into effect, but long before the passage

and approval of said act of Congress and on the 14th day of

October, a. d. 1862, the legislative assembly of the State of

Oregon passed an act entitled "An act providing for private

incorporations and the appropriation of private property

therefor," which was approved by the governor of Oregon

on said day last aforesaid, which act provided, among other

things, that any road, other than a railway, constructed by

a corporation formed under the said law, should be cleared

of standing timber for thirty feet in width, that said road

should have a track in the center not less than sixteen feet

in width finished and kept in good traveling condition ex-

cept when the cut of said road is six feet or more deep on

either side, in which case said road need not be more than

ten feet wide, with turnouts of sixteen feet in width for

every quarter of a mile of said narrow track. And said act

of the legislative assembly of Oregon last aforesaid also pro-

vided that all streams or other waters upon the line of such

roads should be safely and securely bridged, except where

the county court of the county wherein the line of such road

mny cross snch streams, or other water, or if such stream

or other water form the boundary between two counties,

then the county court of either of said counties might au-

thorize the corporation to place a ferry-boat upon such

stream or other water, to be kept and run for such toll as

the county court might pi-escribe, and in the manner re-

quired of ferries established under the general statutes in

relation to ferries; or except where such county court might

authorize such corporation to. connect their road with a

ferry, at the date of said act or thereafter established over

sueh stream or other water under the general statutes in re-

lation to ferries, and that said provisions of said act of the

legislative assembly of the State of Oregon last aforesaid
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have been in force at all times since the 14th day of Octo-

ber, 1862, and still remain m force.

IV. And your orator further shows to your honors that

the Oregon Central Military Road Company is a private cor-

poration purporting to have been incorporat>3d on the 15th

day of April, a. d. 1864, under and by virtue of the general

laws of the State of Oregon providing for private incorpo-

rations and the appropriation of private property therefor.

That the enterprise and business in wliich the said corporH-

tion proposed to engage was the location, construction, and

operation of a road suitable for the use of pack trains,

wagons, and other conveyances from Eugene City, Oregon,

in a southeasterly direction to the southeastern corner of

the State of Oregon by way of the middle fork of the Wil-

lamette River.

V. And your orator further shows to your honors that

on the 27th day of July, 1866, the officers, stockholders,

and agents of the Oregon Central Military Road Company

and other persons, acting in their interest and in the inter-

est of said company, falsely and fraudulently represented to

Addison C. Gibbs, then the governor of Oregon, that said

load had been constructed for fifty miles from Eugene City,

eastward, as by law required; they, the said officers, stock-

holders, agents, and representatives and other persons afore-

said, then and there well knowing that said representations

were false and that the said road had not been constructed

in any respect according to law or at all; that they and each

of them made the said false and fraudulent representation

for the sole and only purpose of fraudulently procuring

from the said Addison C. Gibbs, as governor of the State of

Oregon, a certificate declaring that the said road had been

constructed in accordance with the act of Congress afore-

said, approved July 2d, 1864, and of the act of the legisla-

tive assembly aforesaid, approved October 24, 1864.

That the said Addison C. Gibbs, then governor of Oregon,

in consequence of said false and fraudulent representations

made as aforesaid by the persons aforesaid, made and issued

the following certificate:
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State of Oregon, Executive Department,

Salem, July 27, 1866.

Sir: 1 hereby certify that in accordance with an act of

Congress approved July 2d, 1864, entitled "An act

granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the south-

ern or eastern boundary of said State," and in accordance

with the act of the legislative assembly of the State of

Oregon, approved October 24th, 1864, entitled "An actdo-

nating certain lands to the Oregon Central Military Road
Company," I have passed over and carefully examined the

first 50 miles of the Oregon Central Military Eoad Com-
pany, beginning at Eugene City and extending eastward and

towards the southern or eastern boundary of the State of

Oregon.

And I further certify that the first continuous 50 miles of

said road, beginning at Eugene City, are completed in ac-

cordance with the requirements of said act of Congress and

the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the governor:

[seal.] Samuel E. May,

Secretary of State.

The Secretary of the Interior.

VI. And your orator further shows to your honors that it

was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed, or

caused to be constructed, the fifty miles of road referred to

in the said certificate, and that in order to procure the said

certificate and to use the same to secure the possession and

control of the lands within the limits of the grant provided

for in the act of Congress first hereinbefore pleaded, the

said company, by its officers, agents, and representatives,

fraudulently pointed out to the said Addison C. Gibbs, gov-

ernor aforesaid, a county road, to which said company never

at any time had any legal right whatsoever, and led the said

governor to believe that said road was owned and had been
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constructed by said company under and by virtue of the

acts of Congress and of the legislative assembly of Oregon

aforesaid, and the said certificate was fraudulently and in-

equitably obtained.

VII. And your orator further shows to your honors that

on the 26th day of November, a.d. 1867, the officers,

stockholders and agents of the Oregon Central Military

Road Company, and other persons acting in the interests

thereof, falsely and fraudulently represented to George L.

Woods, then the governor of Oregon, that forty-two and

one-half additional miles of said road had been constructed

as by law required ; they, the said officers, stockholders,

agents, and representatives, and other persons aforesaid,

then and there well knowing that said representations were

false, and that the said road had not been constructed in

any respect according to law or at all; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from

the said George L. Woods, as governor of the State of Ore-

gon, a certificate declaring that the said road had been con-

structed in accordance with the act of Congress aforesaid,

approved July 2d, 1864, and the act of the legislative assem-

bly aforesaid, approved October 24th, 1864.

That the said George L. Woods, then governor of Oregon,

in consequence of said false and fraudulent representations

made as aforesaid by the persons aforesaid, made and issued

the following certificate:

State op Oregon, Executive Office,

Salem, November 26, 1867.

To all to whom these presents shall come, greeting:

This certifies that the section of the Central Military Road

extending from the point to which it has already been ap-

proved to Crescent Lake, in the valley of the Deschutes,

being 42J miles, more or less, having been carefully in-

spected and found to be well and faithfully built and fully

up to the requirements of the law, therefore the same is ap-

proved and received.

In witness whereof I have hereunto signed my name, and
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caused the seal of the State of Oregon to be afiSxed, the day

and the year first above written.

Geo. L. Woods.
Attest.

[sE.\L.J Samuel E. May,

Secretary of State.'

VIII. And your orator further shows to your honors that

it was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed or

caused to be constructed said forty-two and one-half miles

of road, and this the said George L. Woods, governor afore-

said, then and there well knew, and that it was not and is

not true that a careful or any inspection of any road con-

structed or owned by the Oregon Central Military Koad
Company had been made by the authority of tlie said

governor.

IX. And your orator further shows to your honors that said

certificate was procured by the said Oregon Central Military

Road Company by and through the false and fraudulent repre-

sentations aforesaid by the officers, stockholders, agents, and
persons aforesaid, in order to enable it falsely and fraudu-

lently to obtain possession and control of the lands lying

within the limits bf the grant of land provided for in the act

of Congress aforesaid, and coterminous with said forty-two

and one-half miles, and that the acceptance of said pre-

tended road by the governor aforesaid was a fraud upon the

United States of America.

X. And your orator further shows to your honors that on

the 12th day or January, a.d. 1870, the officers, stock-

holders and agents of the Oregon Central Military Road
Company and other persons, acting in tlieir interest and in

the interest of said company, falsely and fraudulently repre-

sented to George L. Woods, then the governor of Oregon,

that said road had been constructed as by law required,

and presented a map falsely showing the same and the route

thereof, they, the said officers, stockholders, agents and
representatives and other persons aforesaid, then and there

well knowing that said representations were false and that

the said road had not been constructed in any respect ac-
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cording to law or at all; that they and each of thfm made
the said false and fraudulent representation fur tiie sole

and only purpose of fraudulently procuring from the said

George L. Woods, as governor of the State of Oregon, a

certificate declaring that the said road had been constructed

in accordance with the act of Congress aforesaid, approved

July 2d, 18G4, and of the act of the legislative assembly

aforesaid, approved October 24th, a.d. 1864.

That the said George L. Woods, tlien governor of Ore-

gon, in consequence of said false and fraudulent represen-

tations made as aforesaid by the person aforesaid, made and

issued the following certificate:

State of Oregon:

I, George L. Woods, governor of the State of Oregon, do

hereby certify that this plat or map of the Oregon central

military road has been duly filed in my office by the said

Oregon Central Military Hoad Company, and shows that

portion of the said road commencing at Eugene City, Ore-

gon, and ending at the eastern boundary of the State, which

has been completed as required by the act of Congress ap-

proved July 2, 1864, entitled "An act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,''

and the act of the legislative assembly of the State of Ore-

gon, approved October 24th, 1864, entitled "An act donat-

ing certain lands to the Oregon Central Military Road Com-
pany," granting lands to said company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.

Done at Salem on this the 12tli day of January, a.d.

1870.

Geo. L. Woods,

Governor.

By the governor:

[seal.] Samuel E. May,

Secretary of State.

XI. And your orator further shows to your honors that

it was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed, or

caused to be constructed, a road upon any line of route



UNITED STATES VS. CAL. & OREG. LAND CO. 11

located or surveytd by said company or by any other corpo-

ration, person, or persons, anywhere within the limits of

the grant of hind provided for in tlie act of Congress afore-

said, or at all, and this the said George L. Woods, governor

aforesaid, then and there well knew, and that it was not iiad

is not true that the said governor made or caused to be

made a careful, or any, examination of anyroad constructed

or owned by the Oregon Central Military Road Company.

XII. And your orator further shows to your honors that

all of said ceitificates were procured bj the said Oregon
Central Military Road Company by and through the false

and fraudulent representations aforesaid by tl:e officers,

stockholders, agents, and persons aforesaid in order to

enable it falsely and fraudulently to obiain possession and

control of the lands lying within the limits of the grant of

land provided for in the act of Congress aforesaid, and that

the acceptance of said pretended road by the governor and

the acting governor aforesaid was a fraud upon the United

States of America.

XIII. And your orator further shov.s to your honors

that the said road never whs built, graded, bridged, cleared,

or constructed, either in whole or in part, so as to be a pub-

lic highway, or so as to permit of the transportation of any

propeity, troops, or mails of the United States over the

same, and was not and never has been maintained as a pub-

lic highway by either or any of the defendants herein, or

any person or persons claiming any interest in the lands

embraced within the limits provided for by the said act of

Congress.

XIV. And your orator further shows to your honors that

notwithstanding the provisions of the act of Congress de-

claring that the lands granted thereby should be exclusively

api^lied to the construction of the road, and to no other

purpose, neither the said lands nor the proceeds thereof

have ever been exclusively, or at all, applied to the con-

struction of the road, or any part thereof, or to the con-

struction of any bridges thereon, or the establishment of

any ferries on any streams along the line of the road or any

part thereof.
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XV. And your orator further shows to your honors

that the Jands granted hy the said act of Congress

Avere not and have not been disposed of by the

State of Oregon, or by the legislative assembly thereof, for

the purposes expressed in said act of Congress or any

thereof.

XVI. And your orator further shows to your honors that

on the eighteenth daj' of June, A. D. 1874, the Congress of

the United States passed and the President duly approved

an act which, after reciting that certain lands had thereto-

fore by acts of Congress been granted to the State of

Oregon, to aid in the construction of certain militai'y wagon

roads in said State, and that there was no existing law pro-

viding for the issuing of formal patents for said lauds, pro-

vided as folloAVs:

"That in all cases when the roads, in aid of the construc-

tion of which said lands were granted, are shown by the

certificate of the governor of the State of Oregon, as in said

acts provided, to have been constructed and C(jmpleted,

patents for said lands shall issne in due form to the State

of Oregon as fast as the same shall, under said grants,

be selected and certified, unless the State of Oregon shall,

by public act, iiave trausferied its interests in said lands to

any corporation or corporations, in which case the patents

shall issue from the General Land Office to such corporation

or corporations upon the payment of the necessary ex-

penses thereof: Provided, That this shall not be construed

to revive any land grant already expired, nor to create any

new rights of any kind, except to provide for issuing patents

for lands to which the State is already entitled."

XVII. And your orator further shows to your honors

that on the 13tli day of November, of 1867, the Secretary of

the Interior Department and the Commissioner of tlie

General Land Office of the United States, being deceived,

misled, and imposed upon by the false and fraudulent

certificates hereinabove set forth, executed and delivered to

the State of Oregon, for the benefit of said road, a certified

list of land Avhich the said defendants claim has the force

and eflfect of a patent duly issued by the United States,
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which list so certified contained a description of 19,153i^

acres of land intended to be p;rauted by said acts of Con-

gress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed wjou by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and efi'ect of

a patent duly issued by the United States, which list so

certified contained a description of 167,633,^^ acres of land

intended to be granted by said acts of Congress.

That on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the

General Laud Office of the United States, being deceived,

misled, and imposed upon by the false and fraudulent

certific.ites heieinabve set forth, executed and delivered to

the State of Oregon, for the benefit of said road, a certified

list of Irtud which the said defendants claim has the force

and eflect of a patent duly issued by the United States,

w^hich list so certified contained a description of 113,504i'I,l,

acres of laud intended to be granted by said acts of Con-

gress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed upon by the false and fraudulent certificates

hereinabove set fortii, executed and delivered to the State

of Oregon, for the benefit of said road, a certified list of

land which the said defendants claim has the force and effect

of a patent duly issued by the United States, which list so

certified contained a description of 23,458ioo acres of laud

intended to be granted by the said acts of Congress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State

of Oregon, for tliB benefit of said road, a certified list of



14 UNITED STATES VS. CAL. & OREG. LAND CO.

land which said defendants claim has the force and effect of

a patent duly issued by the United States, which list so

certified contained a description of 23,475,';" acres of hind

intended to be granted by said acts of Congress.

Tliat on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land OlBce of the United States, being deceived, mis-

led, and imposed upon liy the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to tlie

State of Oregon, for the benefit of said road, another certi-

fied list of land which Siiid defendants claim has the force

and effect of a patent duly issued by the United States,

which list so certified contained a description of 9, 641, oJ,
acres

of land intended to be granted by said acts of Congress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Ofiice of the United States, being deceived, misled, and

imposed upon b3'the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of Ore-

gon, for the benefit of said road, another certified list of

land which said defendants claim has the force and effect of

a patent duly issued by the United States, which list so

certified contained a description of 4,459,% acres of land in-

tended to be granted by said acts of Congress.

Copies of said lists of land so ceitified are hereto attached

and marked Exhibits A, B, C, D, E, F, and G, and made

part of this bill of complaint.

That thereafter the President of the United States, being

deceived, misled, ind imposed upon by the false and fraud-

ulent certificates hereinabove set forth, issued to the defend-

ant, the Oregon Central Military Road Company, two patents

for 40,913,^^1) acres of land included in the grants made or in-

tended to be made by said acts of Congress, copies of

which patent or patents are hereto annexed, marked Ex-

hibits H and I, and made a part of this bill of complaint.

XVIII. And your orator further sIioav'S to your honors,

that on the 12th day of May, a.d. 1874, the Oregon Cen-

tral Military Road Company, by its then president, Theo-

dore Wygant, and its then secretary, John M. Drake, made,

executed and delivered to B. J. Pengra a deed, a certified



UNITED STATES VS. CAL. & OREG. LAND CO. 15

copy of which is hereunto attached, marked Exhibit J, and

made a purt hereof; and that said deed was filed for record

in tlie office of the county clerk of Lane County, Oregon, on

May 14, 1874, and recorded in record of deeds for Lane

County, Oregon, in volume J, on pages 264, 265, 266.

That on the 12tli day of October, a.d. 1874, the Oregon

Central Military lioad Company, by its then president,

Theodore Wygant, and its then secretary, John M. Drake,

made, executed, and delivered to B. J. Pengra a second

deed, a certified copy of which is hereunto attached, marked

Exhibit K, and made a part hereof; and that said deed was

filed for record in the office of the county clerk of Lane

County, Oregon, on October 20, A.D. 1884, and recorded

in record of deeds for Lan« County, Oregon, in volume J,

on pages 379, 38U.

That on the 15th day of May, A.D. 1874, B. J. Peugra

and C. E. Pengra, his wife, made, executed, and delivered

to G. y\. Colby, John Boggs, N. D. Hideout, W.H. Parks,

K. F. Parks, Edgar Mills, E. B. Poud, Nicholas Luuuing, W.
C. Belcher, and T. B. iSimpson, a deed, a certified copy of

which is hereunto attached, marked Exhibit L, and made a

part hereof, and that said deed was filed for record in the

office of the county clerk of Lane County, Oregon, on May
15th, A.D. 1874, and recorded in Record of Deeds for Lane

County, Oregon, in voliune J, on page 268.

That on tne 15th day of October, a.d. 1874, B.J. Pengra and

C.E. Pengra, his wife, made, executed and delivered to G. W.
Colby, NicholasLunning, E.B. Pond, J. M.Peck, Isaac Allen,

B.F.Baker, M. P. Jones, C. H. Holbrook, W. C. Belcher, N.

D. Ptideout, and Isaac Lohman, a deed, a certified copy of

which is hereunto attached, and marked Exhibit M, and

made a part hereof, and that said deed was filed for record

in the office of the county clerk of Lane County Oregon, on

October 21, a d. 1874, and recorded in liecord of Deeds
of Lane County, Oregon, in volume J, on page 382.

That on the 3d day of March, a.d. 1877, said G. W.
Colby, Nicholas Lunning, E. B. Pond, J. M. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, C. H. Holbrook, W. C,

Belcher, N. D. Hideout, and Isaac Lohman, made, execu-

ted and delivered to tiie California and Oregon Land Com-
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pany, a certified copy of which is hereunto attached, marked

Exhibit N, and made part kereof; which said deed was filed

for record in the ofiBce of the county clerk of Grant County,

Oregon, on the first day of March, a.d. 1878, and was re-

corded on pages 103 to 108, in Volume D of the Record of

Deeds in and for said Grant County.

That each and every of said deeds conveyed the lands in

bulk, and purported to grant to the respective grantees all

the hinds lying and being in the State of Oregon granted or

intended to be granted to the State of Oregon by the act of

Congress first hereinabove pleaded and granted or intended

to be granted by the State of Oregon to the Oregon Cen-

tral Military Eoad Company by the act of the legislative

assembly first hereinabove pleaded; and that the substan-

tive parts of both of said acts are recited in all of the said

deeds, and expressly made parts of each thereof.

XIX. And your orator further shows to your honors

that the California and Oregon Land Company is a private

corporation, purporting to have been incorporated under the

general laws of the State of California, on the 9th day of

January, 1877. That the enterprise and business in which

the said corporation proposed to engage was, among other

things, that of buying and selling lands in the State of Ore-

gon. That the incorporators were N. D. Rideout, W. H.

Parks, Wm. C. Belcher, R. F. Parks, M. P. Jones, E. B.

Pond, G. W. Colby, J. M. Peck, James Carolan, Nicholas

Lunning, B, F. Baker, Isaac Lohman, Isaac Allen, Edgar

Mills, Orrin Gowell, Robert Hamilton, and John Boggs;

that the said corporation is still in being, and that E. B.

Pond is the president and Abraham Halsey the secretary

thereof. *

XX. And your orator farther shows to your honors, that

the maps or plats referred to in the certificates herein-

above set forth, showed the line of the pretended road to

be four hundred and twenty miles, which would make the

grant of lands covered by the act of Congress first afore-

said embrace in the aggregate about seven hundred and

twenty thousand acres, of which four hundred and two

thousand two hundred and forty and ,% acres have been in
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effect patented to the said road compauy, and for the remain-

ing three hundred and seventeen thousand seven hundred

and fifty-nine and uij,
acres tbe said company inequitably

claims the right to have a patent issue therefor.

XXI. And your orator further shows to your honors that

each and every of the defendants, to wit: Tlie Oregon Cen-

tral Military Koad Company, B. J. Pengra, C. E. Pengra,

G. W. Colby, John Boggs, N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunniug,

W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac Loh-

man, A. D. Breed, the California and Oregon Laud Com-
pany, at the time of the execution and delivery of the deeds

aforesaid, and at the time of the accruing of their or any of

their interests in said lands aforesaid, had full knowledge

that the road provided for by the act of Congress first afore-

said had not at any time been constructed and maintained as

required by said act of Congress and by the laws of the State

of Oregon, so as to be in any sense whatsoever a public

highway, or so that it could be used by the United States,

or by any of the citizens or residents thereof as a public

highway, or so that the United States could transport its

property, troops, or mails over the same, and also had full

knowledge that no grades had been established or con-

structed upon said road or any part thereof, that no clearing

had been done on any part thereof, no bridges built over

any streams on the line thereof, no cuts made, and no turnouts

constructed anywhere on said line of road by the Oregon Cen-

tral Military Road Company, or by any of the grantors or

grantees mentioned and described in any of said deeds afore-

said, and that no ferries had been established or maintained

over any streams on the line of said road, and had full knowl-

edge that said road was not begun nor completed within

five years from the date of the passage of the act of Congress

first aforesaid, and that it had never been begun, constructed,

or maintained, and that each and every of said defendants

well knew that the statements made in the certificates of the

governors and acting governor of Oregon hereinabove set

forth were false; that the governors and acting governor did

not at any time whatsoever examine the read referred to
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ill the said certificates, and that the said certificates had

been procured by false aifd fraudulent representations as

aforesaid, and that the patents aforesaid were procured

to be issued upon said false and fraudulently-procured cer-

tificates.

Prayer.

I. Touf orator therefore prays that all the lands granted

to the State of Oregon by the act of Congress of date July

2d, A. D. 1864, be decreed forfeit to the United States and

restored to the public domain.

II. That the patents and lists described in this bill of

complaint be declared fraudulent and void.

III. That the certificates described in this bill of com-

plaint be declared fraudulent and void.

IV. That the deeds described in this bill of complaint

be declared fraudulent and void.

V. That the United States have such other and further

relief as to equity seemeth meet.

VI. That the United States writ of subpoena may issue

requiring the defendants to appear in this honorable court

under certain pains and penalties therein prescribed and

answer the foregoing bill of complaint.

VII. And that the defendants pay the costs, expenses,

and disbursements of this suit.

O. W. Chapman,

Acting Attorney General.

Lewis L. McArthur,

U. S. Attorney' for Oregon.

William Casey Johnson,

Special Assistant U. S. Attorney.

Endorsed: Filed August 30, 1889.

R. H. Lamson, Clerk.
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Exhibit "A."

List No. 1 of lands "in i^lace" granted to the State of Oregon by the act of

Congress approved the 2nd of July, 1864, "to aid in the construction of

a military road from Eugene City to the eastern boundary of said State."

[List No. 1 of lands in places granted to the State of Oregon by the a^ct

of Congress approved July 2ad, 18G4, "to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."]

EOSEBUEG DISTRICT, SOUTHEAST. THREE MILES LIMITS.

PARTS OF SECTION.

All of

All of

All of

All of

All of

All of

All of

All of. i

All of

All of

All of

All of

All of
All of

All of

All of

All of

NE. frl. i
NE. f.l. t of NW. i <Sr S. i of NW. i
S. ^ of sec

All of

All of

N. i of sec. SW. i and S. ^ of SE. i
All of

W. 4 of NW. i and lots 1, 2, 3, 4, 5,

e; 7 & 8
Lots No . 1 & 2

Lots No. 1 & 2

SectioD. Township. Range. Acres.

5 19 614.72
7 19 641.18

19 19 599.60
25 19 640.00
27 19 640.00
29 19 605 . 19

33 19 592.42
35 19 641). 00
1 20 625.18
3 20 567.18

11 20 640 00
7 20 2 612.83
17 20 2 626.24
35 20 2 596.79
1 21 2 605.15

11 21 2 629.20
13 21 2 595.39
3 21 3 160 36
3 21 3 120.48
3 21 3 320 00
5 21 3 639.56
7 21 3 634.62
9 21 3 560.00

15 21 3 640.(0

17 21 3 357.60
21 21 3 38.04
27 21 3 8U.53

SOUTHWEST.

PARTS OF SECTION.

SE. i
SW. i of NE. i & S. i of NW. i. .

,

Lots No. 1, 2, 3, 4, 5,"6 &7
N. frl. ^ of NE. i
N. frl. A of NW. i
SW. i of NW. i
S. ^ of SE. i & SE. i of SW. i...
NE. i of SE. i and lots 1, 3, 4, 5, 6

7 &8
E. J of SW. i, SE. i of NE. i & lots

1, 2, 3&4
N. i of sec
I;ots 3, 4, 5, 6, 7 & 8
SE. i of SW. i
Lots 1, 2, 5, 6, 7, 9, 11 & 12..

Section.

1

Township.

19

Range

1 19

1 19

3 19

3 19

3 19

3 19

9 19

11 19
13 19

13 19
15 19

15 19

Acres. Remarks.

160.00
120.00
157.17
82.06
81.90
40.00
120.00

189.73

197.26
320.00
196.50
40.00
168.70
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FARTS OF HECTION. Section. Township.' Range.

Lots No. 3. 4 & 5

W. f il. ^ of sec

N. ^ of NE. i
S. iof SE. i
Loc No. 1

Lots No. 1 , 2 & 3 and SW.
S. ^ of sec

Lots No. 2, 3, 4, 5 & 6....
N. ^ of NE. i
N. I of sec

N. iof SE. i
N. I of SW. \
Lots No. 1, 2, 3 & 4
Loi 3

Lot 2
Lots 2&3 ...

All of

"W. J of sec. .

W. ^"of SE. i
Lots No 1, 2, 3, 4 & 5....
N. * of NE i
SE.'J- of NE. J
NE. i of NW. J
SE. Jof NE.i

Total

17

19

19

19

21

27
29
29
31

33
33
33
1

3

5

9
11

13
13

13

23
23
23
25

19

19

19
19
19
19

19

19

19
19

19

19
19

19
19

19

19
19

19

19
19

19 S
19

19

Acres. Remarks.

2

2

2

2

2
2

2

2

2

2W
2
2

46.45
322.28
80.00
80.00
11.14

240.12
320.00
150.96
80.00
320.00
80.00
80.00
86.28
8.00
12 74
21.70
640.00
320.00
80.00
78.48
80. on

40.00
40.00
40.00

19^153.73

Department of the Interior,

General Land Office,

November 13tb, 1867.

I, Joseph S. Wilson, Commissioner of the General Land
Office, do hereby certify that the foregoing on pages one to

three inclusive, is a correct and true list of the tracts of

land within the three miles limits, granted to the State of

Oregon, by the act of Congress, approved the 2d of July,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military road from Eugene
City to the eastern boundary of said State," being the va-

cant and unappropriated lands in the alternate sections

designated by odd numbers for three sections in width on

each side of said road, and making the first thirty sections

which the said State is authorized by the 4th section of the

act to sell in advance of the building of any portion of the

road.

And I respectfully recommend that the same be approved

subject to any valid interfering rights which may have ex-

isted at the date of selection.
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In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

aflBxed at the City of Washington on the day and year first

herein above written.

[seal.] Jos. S. Wilson,

Commissioner.

Department of the Interior,

Washington, D. C, November 13th, 1867.

Approved, subject to the conditions and rights above

mentioned.

O. H. Browning,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W^ M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list

No. 1, of lands certified to the State of Oregon November

13, 1867, for the Oregon Central Military Wagon Eoad
Company, is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit "B."
<

List No. 2 of lands " in place " granted to the State of Oregon by the acts

of Congress approved the 21 of July, 1864, and the 3d of March, 1869,

"to aid in the construction of a military road from Eugene City to the

eastern boundary of said State."

SOUTH OF BASE LINE AND EAST OF WILLAMETTE MEBIDIAN, OEEGON.

OBEGON CENTBAL MILITAET WAGON BOAD.— LIST.

[Three-mile limits. Ko-eburg district.]

Parts of Section. Section. Tcwnsliip. Range.

23 29 8

25 29 8

27 29 8

35 ii9 8

1 30 8

3 30 8

11 30 J 8

13 30 8

15 30 8

1 35 9

3 35 9

5 35 9

9 35 9

11 35 9

13 35 9

23 35 9

25 35 9

35 35 9

5 35 10

7 35 10

15 35 10

17 35 10

19 35 10

21 35 10

23 35 10

25 35 10

27 35 10

2» 35 10

31 35 10

33 35 10

35 35 10

1 36 10

3 36 10

5 36 10

7 36 10

9 36 10

11 36 10

13 36 10

15 36 10

17 36 10

23 36 10

27 35 11

29 35 11

All of sec

All of

All of

All of

W. i of sec

All of

All of

W. ^ of sec

Fract'l sec

All

All

S. i of sec. & NE. i.

.

All of

All of
All of

All of

All of

All of

SW. i
All of

SW. i
All oi

All of

All of

W. i of sec. & SE. i.

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

N.^ of sec

All of

All of

All of

640.00
640 00
640.10
640.00
.320.36

640.28
640.00
313.95
274.13
648.00
647.46
481. 2f.

640.00
640.00
640.00
640 00
640.00
640.00
160 00
644 32
160.00
640.00
613 89
610.00
480.00
640.00
640 00
640.00
612.22
640.00
640.0(1

640..35
640.00
638.46
640.42
640.00
640.

640 00
640.0(1

320.00
640.00
640.00
640.00
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Parts of Section. Section. Township. Range. BemarkB.

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

AU of

All of

All of

S. ^ of sec

All of

All of

All of
All of

All of

All of

All of

All of

All of

All of
All of
All of

All of

All of

All of
All of

All of

All of

All of

S. i of sec. S. i of NE. \,

and S. .', of NW. i

S. ^ of se'c, S. ^ of NE. i,

andS.^ of NW
All of

All of
All of
All of

All of
All of
All of

All of
All of

All of

All of
All of
All of

N. ^of NE.i&N. iof NW. J
N. iofNE.i & N.iof NW.
S.

I"
of sec, S. ^ of NE. i,

andS.^of NW.i
S. ^ of sec
SW. i,

31
33
35
25
1

3

5

7

9

11

13
15

17

19
21

23
25
27
29
31

33
35
1

3

5

7

9

11

13

15

17

19

21

23
25
31

33

35
1

3

7

11

13

15
17

19

21
23
25
27
29
33
35

31

33
1

35 11

35 11

35 11

35 11

36 11

36 11

36 11

36 11

36 11

36 11
36 11
36 11

36 11

36 11
36 11

36 11

35 12

35 12

35 12
35 12
35 12
35 12

36 12
36 12

36 12

36 12
36 12

36 12
36 12
36 12

36 12

36 12

36 12
36 12

36 12
35 13

35 13

35 13

36 13

36 13

36 13

36 13

36 13
36 13
36 13
36 13
36 13
36 13
36 13
36 13

. 36 13
36 13
36 13

1A

35
36

U
14

636.24
640. OU
640.00
640.00
641.46
646.74
641.26
632.48
640.0(1

640.00
640. dO
640 00
640.00
642,26
640.00
640.00
320.00
640 00

640.00
640.73
640.00
640.00
640.20
644 80
644.16
641 88
640.00
640.00
640.00
640.00
641 1.00

654.02
640.00
640.00
640 00
639.44

480.00

480.00
639.23
633.84
638.46
640.00
640.00
640.00
640.00
641.22
640 00
640.00
640.00
640.00
640.00
160.00
160.00

475.47
320.0(1

160.00
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Parts of Section. Section. Township,

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

N. ^of NE.i&N.Jof NW.i
N. * of sec, SE. J & N. ^ of

SW. i
All of

All of

E. ^ of sec. &NW. i

E. |of sec. &NW. i

E. 2 of sec

\V . ^ of sec

W. ^ of sec

All of

W. iof sec.<fe SE. i
W. J of sec. & SE. i

All of

All of

All of

W.J of sec. & SE.i
W.|of sec. &SE. i

All of

All of

All of

All of

All of

All of . ..

All of.

N. J of sec

All of

All of

All of

All of

N. J of sec

N. I of sec. & SE. i
All of

All of
All of

All of

All of
All of

E. J of sec. and SW. i
All of

All of

All of

All of
All of

All of

7

9

11

13
15

17

19

21
23
25
27

29
31

33
35
1

3

11

13

7

17

19
21
27
29
31
33

35
1

5

7

9

11

13
15

17

19

21

23
25
27
29
33
35

1

13

23
25
27

29
31

33
35
1

3

5

36
36
36
36
36
36
36
36
36
36
36
36
36
36
36

36
38
37

37

37

37
36
36

36
36
36
36
36
36
36
37
37

37
37

37
37
37

37
37

37
37
37
37
37

37

37
39
39

38
38
38

38
38
38

38

39
39
39

Kange. Bemarks.

14
14
14
14
14
14
14
14
14
14
14
14
14
14
14

14
14
14
14

14

14

15
15
15
15
15
15

15
15

15
15

15
15

15

15

15

15
15
15
15

15

15
15
15

15
15
18

18

19

19
19

19
19
19

19
19
19

19

632.00
632.80
633.38
640.00
640.00
640.00
640.00
640.00
040.12
f.40.00

640. 1'O

640.00
640.00
640.00
158.38

560.00
640.00
642.82
486.78
480.00
320.00
318.52
320.00
640.58
480.00
440.00
640.00
640.00
640.00
480.00
477.84
641.76
642.86
640.00
640.00
640.00
640.00
640.00
320.00
640.00
640.00
640.00
640.00
320.00
480.00
640.00
639.84
640.00
640.00
640.00
640.00
480.00
637.70
640. ("0

640.00
639 20
634.92
634.08
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Pabtb of Sbctios. Section. iTownBhip.] Range. Acres. Remarks.

All of

All of

All of

All of.

All of

All of

All of

All of

All of

N. i of NE. i & N.J of NW. i
SE."i
All of

W.J of sec. &SE. i...
All of

All of

AU of

All of

All of

All of

All of

All of
All of
All of
All of
All of
All of
All of

All of
All of

N. J of sec
All of
All of
NW. i
All of
AU of
All of
All of

All of
All of
All of
All of
All of.

All of

AU of.

AU of
E. i of sec
AUof
S. J of sec
All of

AUof..
AU of.

AU of
AU of
All of

AU of
AUof
AUof
N. J of sec. & SE. J...

7 39 19

9 39 19

11 39 19

13 39 19

15 39 19

17 39 19

19 39 19

21 39 19

23 39 19

29 39 19

7 38 20
9 38 20
11 38 20
13 38 20
15 38 20

17 38 20
19 38 20

23 '

38 20
38 20

25 38 20
27 38 20
29 38 20
31 38 20
33 38 20
35 38 20
1 39 20
3 39 20
5 39 20

7 39 20
9 39 20
11 39 20
13 39 20
17 39 20
25 38 21
27 38 21
31 38 21
33 38 21
35 38 21

1 39 21

3 39 21

5 39 21
7 39 21
9 39 21

11 39 21

1 38 22
11 38 22
13 38 22

15 38 22
17 38 22
19 38 22
21 38 22

13 37 22

23 37 22
25 37 22
27 37 22
35 37 22
3 25 7

5 25 7

633.36
640. UO
640.00
640.00
640.00
640. 0(

632.96
640. 0(.'

640.00
160.00
160.00
640.00
480.00
640.00
640.00
fi40.00

635.66
640.00
640.00
640.00
640.00
640.00
630.36
640 00
640.00
639.72
639,40
641.36
636.12
320.00
640.00
640.00
160 00
640.00
640.00
640 80
640 00
640.00
636.58
642 66
041.44
644.86
040.00
640.00
639.64
320.00
640.00
320.00
640.00
639.84
640.00
640.00
640.00
640.00
640.00
640.00
645.76
484.58
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FABTS OF BCCTION. 8ecty>n. Township. Range.

All of

All of.

W. J of NW. i & W. J of

SW.i
All of

E. J of sec

All of

All of

All of

All of.

E. I of sec
All of.

All of.

All of

All of

All of

All of

All of.

All of

All of

All of

W. J of NW. i & W. i of

sw. i :...

SW. i y. i of NW. i & NW.
iof NW. i

W. ^ of sec
All of
All of
All of
W. ^ of sec
All of
All of.

W, ^ofs c

All of
All of
All of

All of
All of
All of
All of
All of

AUof
All of.

AH of
N.

-J of sec. ..

All of

All of
All of
All of
All of
AH of
All of

AUof
All of

All of

All of

AUof
AUof
All of

AUof

9 25 7

11 25 7

13 25 7

15 25 7

17 25 7

21 25 7

23 25 7

25 25 7

27 25 7

29 25 7

33 25 7

35 25 7

1 26 7

3 26 7

9 26 7

11 26 7

13 26 7

23 26 7

25 26 7

35 26 7

19 25 8

31 25 8

5 26 8

7 26 8

17 26 8

19 26 8

21 26 8

29 26 8

31 26 8

33 26 8

23 38 22

25 38 22

27 38 22

29 38 22

31 38 22

33 38 22

35 38 22

3 39 22

5 39 22

7 39 22

9 39 22
17 39 22

37 39 21

13 36 23

15 36 23

21 36 23

23 36 23

25 36 23

27 36 23

29 36 23

31 36 23
33 36 23
35 36 23
3 37 23
5 37 23
7 37 23
9 37 23

640.00
640.00

160.00
640 00
320.00
640.00
640.00
640.00
640.00
320. CO
640.00
640.00
640.36
638.70
640.00
640 00
640.00
640.00
640.00
640.00

160.00

280.68
320.80
638.96
640.00
639.58
320.00
640.00
639.54
320 00
640.00
640.00
640.00
640.00
638.40
640.00
640.00
638.66
639.84
637.12
640.00
320.00
639 . 36
64<i.(0

640.00
640.00
640.00
660.00
640.00
640.00
639.58
640.00
640,00
638.72
637.45
638.67
640.00
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PAKT8 OF SECTIOS. Section. Township. Range. Acres. Remarks.

All of 17

19

7

17

19

21
27
29
31

33
5

7

19

37
37
36
36
36
36
36
36
36
36
38
38
38

23
23
24
24
24
24
24
24
24
24
23
23
23

640.00
639.76
643 , 16

640 . 00

642 . 52

640.00
618.00
640.00
640.38
640.00
634.28
638.40
482.04

167,633.67

AH of

All of

All of

All of

All of

AH of

All of

All of

AH of.

All of
AH of

N. iof sec&SW. i

General Land Office, April 18, 1871.

This list has beeu carefully examined with the records of

this office, found free from conflict, and inuring to the State

of Oregon for the purpose indicated.

Thos. Cromwell,

H. Barber.

Department of the Interior,

General Land Office,

April 18, 1871.

I, Willis Drnmmond, Commissioner of the General Land

Office, do hereby certify that the foregoing, on pages one to

eight, inclusive, is a correct and true list of the tracts of

land within the three-mile limits granted to the State of

Oregon by the act of Congress approved the 2nd of July,

1864, entitled "An act granting lands to the State of Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State," and tiie acts of

Congress approved the 3rd of March, 1869, to extend the

time for the eompletion of said road, being the vacant

and unappropriated lands in the alternate sections desig-

nated by odd numbers for three sections in width on each

side of said road. And further, it is shown by certificate

of the governor of said State, bearing date 12th January,

1870, that said Oregon Central Military road had been

completed from Eugene City to the eastern boundary of

said State.
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I respectfully recommend that the same be approved,

subject to any valid interfering rights which may have ex-

isted at the date of selection.

In testimony whereof I have hereunto subscribed mj
name and caused the seal of the General Land Office to

be affixed, at the City of Washington, on the day and year

first herein above written.

[seal.] Willis Drummond,

Commissioner.

Department of the Interior,

Washington, D. C, April 21, 1871.

Approved, subject to the conditions and rights above

mentioned.

C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

list No. 2 of lands certified to the State of Oregon, April

21, 1871, for the Oregon Central Military Wagon Road
Company, is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name? and caused the seal of this office to be affixed, at

the city of Washington, on the day and year above

written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit C.

Li.st No. 4, of lands "in place," granted to the State of Oregon by the acts of

Congress approved the 2d of July, 1864, and the 3d of March, 1869, "to

aid in the construction of a military road from Eugene City to the eastern

botuidary of said State.

SOUTH OF BASE LiyE AND EAST OF 'WILLAMETTE MERIDIAN, OREGON, OREGON

CENTRAL MILITARY WAGON EOAD LIST.

[Three-mile limits. Rosebnrg district.]

Pabts or Section. Section. Township.

All of

NE. i & S. fr'li.

Fractional
Fractional
SE. i
All of

Frac'l

Frac'l

All of
Frac'l

Frac'l

Frac'l

All of

All of

SW. i
All of
W. i

AU of

W.i
E. If icE. ioi W.
All of
All of

E. i

All of
All of
All of

All of
All of

Ei
S. iof S. i
All of

Frac'l

Frac'l
Frac'l

All of
Frac'l

NW. i
Lots 1, 2, 3, & 4
All of

Frac'l

E. iofE. ilots 1, 2, 3, &4.
All of

Frac'l

All of

Frac'l
All of

29 : 24
11 24
13 24
15 24
17 24
19 24
21 24
23 24
25 24
27 24
29 24
31 24
33 24
35 24
5 25
7 25
17 25
19 25
29 25
31 25
1 28
3 28
9 28
11 28
13 28
15 28
25 28
13 27
21 27
31 18
23 21
35 21

1 22
11 22
13 22
23 22
25 22
27 22
35 22
3 23
9 23

15 23
21 23
27 23
33 23
1 24

Range. Acres. Bemarks.

640.00
477.80
578.30
322.30
160.00
644.92
400.80

3.00
640.00
263 60
397.21
643.20
640.00
640.00
160 00
643 66
320.00
643.22
320 00
480.00
640.10
641.46
320 00
640.00
640.00
640.00
640.00
640.00
320.00
159.99
640 00
604.48

640.38
611.60
640.00
631.05
160 00
162.60
640.00
635.74
297 05
640.00
606.00
640.00
638.49
640.80
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Parts or Section. Secyon. Township Range. Acres. Remarks.

Prac'l 3

9

11

13
15

1

3

5

7

9

11

15

17

19

21

23
25
33
35
3

9

15
21

27
3

15

21
27
31

33
35
3

5

7

9

15

17

19

21
23

27
29
31

33
35
1

3

15
17

19

21

23
25
27
29
31

33
35

24
24
24
24
24
24
24
24
24
24

24
24
24
24
24
27
27
27
27
32

32
32
32
32
33
33

33
33
33
33
33
34
34
34
34
34
34
34

34
34
34
34
34
34
34
38
38
37
37
37
37
37
37
37
37

37
37
37

3

3

3

3

3

4
4
4
4
4

4
4
4
4
4
7

7
7

7

9

9

9

9

9

9

9

9

9

9

9

9

9

9
9

9

9

9
9

9

9

9

9

9

9

9

15

15
16

16
16
10

16

16

16

16

16

16

16

611.95
160.00
613 25
619.25
160.00
640.00
641.26
641.23
642.06
640.00
614 90
625.85
624.35
642.00
640.00
640.00
640.00
320.00
640.00
639.94
640.00
640.00
640.00
640.00
642.40
640.00
640.00
640.00
625 86
640 00
640.00
642.38
639 . 80
642.36
640.00
640.00
640.00
641.46
640.00
640.00
640.00
640.00
640.48
640.00
640.00
638.50
161.35
640.00
640.00
038 . 30
640.00
640.00
640.00
640.00
640.00
641.38
640.00
640 00

xrw, 1

-NJR i

i^ll of

All of
All of
All of

All of

Frac'l

Frac'l •••

Prnf'l

All of

All of

All of

AH of

E 1 of

All of

\]1 of

AH of

All of

All of

All of

All of

All of

All of

All of

All of

All of

AH of

AH of

AH of

All of

AH of

AH of

AH of

All of

All of

AH of

All of

All of

All of

All of

All of

AH of

NE.i
All of

All of

All of

AH of

All of

AU of

All of

All of

All of

All of

AH of
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Parts of Section. Section. Township.
[

Range.

All of

NE.i
N. k it SE. i
All ot

All of
SE. i ....

All of

All of

W.i
All of

All of

S.i

5

7

17

21
1

3

11

15
21

31

29
7

38
38
38
38
37

37
37
37
37
37
37
36

17

17
17
17
22
22
22
22
23
23
23
23

639.01
160.00
480.00
640.00
640.48
160.00
640.00
640.00
320.00
641 96
640 00
318.71

SOUTH AND WEST.

Lot 1 17

21

17

17

3

3

2.14
4.81Lotl

Lots 1, 2, 3 & 4 23 17 3 77.64

NW. % of SW.% & lots 1,

2 3, 4, 5. 6. 7, 8 &9 1 18 3 302.59

Lotsl, 2. 3. 4, 5& 6 3 18 3 85.53

Lots 1, 2, & 3 5

9

18

18

3

3

38.45
160 00HE. li

Lot 7 13 18 3 7.48
Lots 1-6 & 11 17 18 3 65.72

SE. ^4, s. y, of SW. % &
lot 1 25 18 3 254.84

S. % of NE. %, N. y, of

SE. % & lots 1 & 2 27 18 3 231.59

Lot 1 35 18 3 34.40

S. i of N. i, N. i of S. i
NE. of NE, NW. i of
NVV. i, SE. i of SE i
& lots l<fe2 15 19 2 518.40

SE. i, S. J of NEi, lots

1, 2, 3 & 4 7

9
18
18

2

2

300.84
102.12E. + of SW. i &lot 11

Lots 2, 3 & 8 15 18 2 24.85
NW. i, N.i&SW.iofNE.,
N. i of SW. i, W. i of

SE. i i- lotsl, 2,3, 4 & 5. 17 18 2 494.28
Lots 1&2 19 18 2 46 02
Lots 3, 4, 6, 7, 8, 9, 10, 11

<fel2 23
25

18

18

2

2

109.47
315.57NE. i and lots 1, 2, 3, 4 & 5

.

Lots 1, 2, 3, 4, 5, 6 & 7 31 18 2 177.10
Lots 1, 2 i: 3 33

5

18

19

2
1

84.10
132.99Lois 6, 7, 8, 9 & 10

SW. i, SW. i of NW. i, W. i

of SE. i SE. iof SE. i.. 19 18 1 321.05
NW. i. N. * of S.ik lots 3

& 4 29 18 1 322.32
S. A&NW.iofNE.i,E. J^of

NW., E. 4, of SE. i & lots

1, 2, 3, 4, 5, 6, 7, 8 &9... 31 18 1 533.27
SW. i of SW. i and lots 1,

2, 3, 4, 6, 7,8 &9 33 18 1 209.36
Lots 2&3 35 18 1 48.02
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SOUTH AND SA.ST.

Paets of Section. Section. Township Bange. Acres. Remarks.

All of 1

3

9

11

13
15

17

21

23
25
27
29
33
35

I

11

13
23
25
33
35
1

9

11

13

23
25

1

11

13
25
31

33
35

7
31

7
19
29
31

33
5
7
9

17

19

21

29
31

33

1

3

5

9

11

13

21

31

31

31
31

31
31

31

31

31

31

31
31

31

31

32
32
32
32
32
32
32
33
33
33

33
33
33

34
34
34
34
35

35

35

31
31

32

32
32

32

32
33

33
33

33
33

33
33
33

33

38
38
38

38
38

38
38

9

9

9

9

9

9

9

9

9

9

9

9

y

9

9

9

9

9

9

9

9

9

9

9

9

9

9

9
9

9

9

14

14

14

10

10

10

10

10

10

10

10

10

10

10
10

10

10

10

10

IG

16

16

16

16

16

16

638.34
638.96
286.20
640.00
640.00
640.00
150.82
640.00
640 00
640.00
640.00
30.45

439.51
640.00
641.25
640.00
640.00
640.00
640.00
640.00
640.00
642.20
640 00
640.00
640.00
640.00
640.00
640.12
640.00
640.00
640 00
158.25
320.00
640.00
641 18
642 64
639.78
633.92
640.00
63;^ 50
640. OU
637.67
632 82
640.00
640.00
640.00
640.00
640.00
639.20
640.00
640.00
639.54
634.43
640.00
640.00
640.00
640 00

!

All of

Frac'l

A.11 of

All of

All of

Frac'l

All of

All of

All of

All of

Frac'l . .

Frac'l

All of

All of

AH of

AH of

All of

All of

All of

\11 of

All of

All of

All of

AH of

AH of

All of

AH of

AH of

AH of

AH of

N. i of N. i

N. |of
All of

AH of

AH of

AH of

All of

AH of

All of

AH of

All of

AH of

AH of

AH of

All of

AH of

AH of

All of

AH of

AH of

AH of

AH of

AH of

AH of

AH of

AH of
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Parts of Section. Section. Township. Bange. Acres. Remarks.

All of 1

3

9

17

19

7

17
19

27
29
31

33

35
25
35
3

21
5

9

36
36
36
36
36
38
38
38
38
38
38
38
38
36
36
37
37

36
36

23
23
23
23
23
17

17

17
17

17

17

17
17
22
22

22

22
24
24

639 . 78
All of 638.40
All of
All of

All of

640 . 60
640.10
638.72
480.82
160.00
640.80
640.00
640.00
640.00
640 . 00
640.00
640.00
640.00
160 26
160.00
320.00
635.80

113,504 91

'

NW. i & S. ^
SW. i
All of

All of ....

All of

All of
All of

All of

All of
All of

NE. i
NE. i

Frac'l

Total

General Land Office,

December 5, 1871.

This list has been carefully examined with the records of

this office, found free from conjflict, and inuring to the State

of Oregon for the purpose indicated.

W. K. Mendenhall.

Department of the Interior,

General hk^B Office,

December 5, 1871.

I, Willis Drumraond, Commissioner of the General Land
Office, do hereby certify that the foregoing, on pages one to

seven, inclusive, is a correct and true list of the tracts of

land within the three-mile limits granted to the State of

Oregon by the act of Congress, approved the 2nd of July,

1864, entitled "An act granting lands to the State of

Oregon, to aid in the construction of a military road from

Eugene City to the eastern boundary of said State," and
the acts of Congress approved the 3rd of March, 1869, to

extend the time for the completion of said road, being the

vacant and unappropriated lands in the alternate sections

designed by odd numbers for three sections in width on

each side of said road. And further, it is shown by the

certificate of the governor of said State, bearing date 12th
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January, 1870, that said Oregon central military road had

been completed from Euge'be City to the eastern boundary

of said State.

I respectfully recommend the same to be approved, sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington on the day and year first

hereinabove written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C, 8th December, 1871.

Approved subject to the conditions and rights above men-

tioned.

C. Delano,

Secretary.

Department of the Interior,

General Land Office, «^

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list

No. 4 of lands certified to the State of Oregon, December

8, 1871, for the Oregon Central Military Wagon Eoad Com-
pany, is a true and literal exemplification from the original

on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit D.

List Xo. 6 of lands " in place " granted to the State of Oregon by acts of Con-

gress approved the 2nd of July, 1864, and the 3rd of March, 1869, to aid

in the construction of a military road from Eugene City to the eastern

boundary of said State.

SOUTH OF BASE LINE AND EAST OF WILLAMETTE MEEIDIAN, OREGON.—OREGON
CENTRAL MILITARY WAGON ROAD.—LIST.

[Three-mile limits. Koseburg district.]

PARTS OF SECTIOS.

All of

All Of

W. Yi of sec.

AUof
All of

W. Yi of sec

.

AUof
All of

W. % of sec

All of

AU of

All of

AU of

AU of......

.

AU of

AU of

AU of

AU of

All of

aU of

AU of

AU of

AUof
AUof
All of

AU of

AUof.
E. Yi of sec
All of

AUof
AUof
All of

E. Yi of sec
All of

AU of

All of

AU of

AU of

AU of

Total.

7

9

17

18
21
29
31
33
3

5

7

9

U
15

17

18
21
23
25
27
29
31
33
35
1

3

5

9

U
13
15
17

7
17

19

29
31

33

Township,

27
27
27
27
27
27
27
27
27
28
28
28
28
28
28
28
28
28
28
28
28
28
28
28
28
29
29
29
29
29
29
29
29
.24

24
24
24
24
24

Range.

626.92
644.84
320.00
640.00
649.08
320.00
640.00
649.06
320.00
641.62
641.48
650.94
640.00
640.00
640.00
640.00
652.96
640.00
640.00
640.00
640.00
640.00
647 . 80
640.00
640.00
638.62
645.24
323.48
640.00
640.00
640.00
640.00
320.00
656.38
640.10
658.58
640.00
651.48
640.00

23,458.48

Remarks.
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General Land Office,

March 29tb, 1873.

This list bus been carefully examined with the records of

tbis oflSce, found free from conflict, and inuring to the State

of Oregon for the purpose indicated.

W. J. Drummond.

Department of the Interior,

General Land Office,

March 31st, 1873.

I, Willis Drummond, Commissioner of tbe General Land
Office, do hereby certify that the foregoing on pages one to

two, inclusive, is a true and correct list of the tracts of land

within the three mile limits granted to the State of Oregon

by the act of Congress approved July 2nd, 1864, entitled

"An act granting lands to tbe State of Oregon' to aid in the

construction of a military road from Eugene City to the

eastern boundary of said State, "and the act of Congress ap-

proved March 3rd, 1869, to extend the tin^ for tbe comple-

tion of said road; being the vacant and unappropriated

lands in tbe alternate sections designated by odd numbers

for three sections in width on each side of said road.

And further it is shown by the certificate of tbe governor

of said State, bearing date January 12tb, 1870, that said Ore-

gon Central Military Road had been completed from Eugene
City to the eastern boundary of said State.

I respectfully recommend that the same be approved, sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused tbe seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C. 2d April, 1873.

Approved, subject to the conditions and rights above

mentioned.
B. E. Cowen,

Acting Secretary.
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Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Liincl Office, do hereby certify that the annexed copy of List

No. 6 of lauds certified to the State of Oregon, April 2d,

1873, for the Oregon Central Military Wagon Road Company,

is a true and literal exemplification from the original on file

in this oflSce.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed, at the

city of Washington, on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit E.

List No. 3, embracing indemnity lands granted to the State of Oregon by the

acts of Congress approved the 2ud of July, 1864; the 26th of December,

1666, and the 3d of March, 1869, to aid in the construction of a military

road from Eugene City to the eastern boundary of said State.

aOUTH OF BASE LINE AND WEST OF WILLAMETTE MBBIDIAN, OBEQON.—OBEGON

CENTBAL MILITABY WAGON BOAD.—LIST.

[Indemnity limits. Koseburg district.]

PABT8 or SECTION. Section. Townehip. Range. Acres. Remards.

Lots No. 5 <fe6 19

29
7

9

11

17

17

18

18

18

2

2

1

2

2

32.36

257.74
40.00
140.92

324.92

SW. %of NW. i^&lotsNos.
1, 2, 3. 4, 5,7 & 14

NE. % of SW. %
Lots 5, 6, 7, 9 & 10
«E. % of NE. %, W. % of

NE. ^A, E. y, of NW. %,
& lots 3, 4, 5, 6 & 7
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SOUTH AND EAST.

Paets of Section. Section. Townehip. Range. Acres. Reojarks.

All of

All of

NW. ^
All of

All of

All of

All of

NW. ^
All of

All of

S. Vo of sec, S. V^ of NE. y^

of S. y, of NW. >^

All of

All of

All of

All of

All of .
. .

.•

All of

All of..

All of.

All of

All of

All of

All of
W. % of sec. &NE. %
NE. ^
SE. :^ S. M of SW. "A & E.

%of NE. %
S. >i of sec. & NE. y^

All of

AUof
All of

AUof
E. H of NE. %, E. >i of SE.

i^.&lots No. 1 &2.. ..

Fract. sec

NE. 14

S. % of sec

S. K of SW. %
E. % of sec

All of

All of

All of

All of

Fr'l sec

Fr'l sec

N. 34 of sec. & SE. 1^

Fr'l sec

Total.

1 38 19

11 38 19

13 38 19
15 38 19

17 38 19
19 38 19

21 38 19

29 38 19

25 39 19

27 39 19

29 39 19

31 39 19

33 39 19

35 39 19

25 37 20

27 37 20
29 37 20

31 37 20

33 37 20
35 37 20

1 38 20
3 38 20
5 38 20

7 38 20

11 38 20

15 39 20

17 39 20

19 39 20
21 39 20

23 39 20

25 39 20

27 39 20

29 39 20

35 39 20

9 39 20

33 36 14

5 30 8

7 30 8

9 30 8

17 30 8

19 30 8

21 30 8

29 30 8

31 30 8

33 30 8

641.70
640.00
160.00
640 00
640.00
638.18
640.00
160.00
640 00
640.00

480.00
639.08
640.00
640.00
640.00
640.00
640.00
633.18
640.00
640.00
638.50
638 92
635.20
479.08
160.00

320.00
480.00
638.58
640.00
640.00
640.00

191.70
370 50
160.00
320 . 00
80.00

320.30
649.04
640.00
640.00
648.75
135.20
481.68
440.72
119.40

23,475.66

General Land Office,
April 18, 1871.

This list has been examined with the records of this office,

found free from conflict and inuring to the State of Oregon,

for the purpose indicated. Thos. Ceomwell.
H. Bahber.
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Department of the Tnteeior,

General Land Office,

April 18 til, ]871.

I, Willis Drummoncl, Commissioner of the General Land

Office, do hereb}- certify that the foregoing on ]>ages one

and two, is a correct and true list of the tracts of land ont-

side the three and within tbe six mile limits granted to the

State of Oregon by the act of Congress approved the 2d of

July, 1804, entitled "An act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the eastern boundary of said State," as

amended by the acts of Congress approved December 26th,

1866, and March 3rd, 1869, being the vacant and unappro-

priated lands in the alternate sections designated by odd

numbers and selected in lieu of the lauds reserved and

otherwise appropriated within the three mile limits of said

road. And further, it is shown by certificate of the gov-

ernor of said State, bearing date 12th January, ]870, that

said Oregon Central Military Eoad had been completed

from Eugene City to the eastern boundary of said State.

I respectfully recommend that the same be approved sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein above written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C, April 21st, 1871.

Approved, subject to the conditions and rights above

mentioned.
C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M, Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list
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No. 3, of lands certified to the State of Oregon, April 21,

1871, for the Oregon Central Military Wagon Eoad Com-
pany, is a true and literal exemplification from the original

on file in this oflfice.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be aflBxed, at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit F.

List No. 5, embracing indemnity lands granted to the State of Oregon by the

acts of Congress approved the 2nd of July, 1864, the 26th of December,

1866, and the 3rd of March, 1869, " to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."

SODTH OF BASE LINE AND EAST OF WILLAMETTE MEEIDIAN, OEEGON.

CENTRAL MILITAKY WAGON EOAD.—LIST.

[Indemnity limits. Eoseburg district.]

-OEKGON

PARTS OF SECTION. Section. Township. Range. Acres. Remarks.

E.%
All of

21

23
27
35

1

3

13
17
29
7

9

11

13

28
28
28
28
29
29
29
33
33
37

37
37
37

7

7

7

7

7

7

7

9
9

16
16

16

18

320
640
640
640
642.12
641.92
640
640
640
635.12
640
640
640

AH of

All of

AH of

All of

All of

All of

All of

AH of

All of
AH of

Allof

SOUTH AND WEST.

NE. ^ of SE. % 25 19 2 40

SOUTH AND EAST.

AU of 9

11

13

9

31

36
36

37

10
23
22
22

641.98
640
160
160

9,640.14

AH of

SE. J^
SE. Va.

Total



united states vs. cal. & oreg. land co. 41

General Land Office,

Deer. 5, 1871.

Tliis list has been carefully exanoined with the records of

this Office, found fiee from conflict, and inuring to the

State of Oregon for the purpose indicated.

W. K. Mendenhall.

Department of the Interior,

General Land Office,

December 5th, 1871.

I, Willis Drummond, Commissioner of the General Land
Office, do hereby certify that the foregoing on page one, is

a correct and true list of the tracts of land outside the three

mile and within the six mile limits granted to the State of

Oregon, by the act of Congress approved the 2d July, 1864,

entitled "An act granting lauds to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," as amended by the

acts of Congress approved December 26, 1866, and March

3, 1869, being the vacant and unappropriated lands in the

alternate sections designated by odd numbers and selected

in lieu of the lands reserved and otherwise appropriated

within the three mile limits of said road. And further it is

shown by certificate of the governor of said State, bearing

date 12th January, 1870, that the said Oregon Central Mili-

tary Eoad had been completed from Eugene City to the

eastern boundary of said State.

I respectfully recommend that the same be approved sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name, and caused the seal of the General Land Office to be

affixed at the <?ity of Washington, on the day and year first

herein above written.

[seal.] Willis Drummond,

Commissioner.

Department of the Interior,

Washington, D. C, 8th Dec, 1871.
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Approved, subject to the conditions and riglits above
mentioned. *

C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

List No. 5, of lands certified to the State of Oregon Decem-
ber 8th, 1871, for tLe Oregon Central Military Wagon Koad
Company^ is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name, and caused the seal of theis office to be affixed at the

city of Washington, on the dry and year above written.

[seal-I W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit G.

List No 7, embracing indemnitj' lands granted to the State of Oregon by the

acts of Congress approved the 2nd of July, 1864, the 26th of December,

1866, and the 3rd of March. 1869, "to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."

SOUTH OF BASE-LINE AND EAST OF WILIiAMETTE MEBIDIAN, OBEGON.

OEEGON CENTRAL MILITAET WAGON-EOAD. LIST.

[Sis-mile limits. Koseburg district.]

PARTS OF SECTION. Section. Township. Range. Aci B. Remarks.

All of 21
25
27
35
19

29
31

24
24
24
24
24
24
24

7

7

7

7

8

I

641
640
640
640
629.14
640
629.80

All of

All of

All of

All of

All of

All of

Total 4,459.94

General Land Office,

March 29, 1873.

This list has been carefully examined with the records of

this office, found free from conflict, ;ind inuring to the State

of Oregon, for the purpose indicated.
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Depaktment of the Interior,

General Land Office,

March 81, 1873.

I, Willis Drammond, Commissioner of the General Land
Office, do hereby certify that the foregoing on page 1, is a

true and correct list of the tracts of land outside the three

and within the six mile limits, granted to the State of

Oregon by the act of Congress, approved the 2nd of July,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State," as amended by

the acts of Congress approved December 26, 1866, and

March 3, 1869, being the vacant and unappropriated lands

in the alternate sections designated by odd numbers and

selected in lieu of the lands reserved and otherwise appro-

priated within the three mile limit of said road. And fur-

ther it is shown by the certificate of the governor of said

State, bearing date January 12, 1870, that said Oregon

Central Military Eoad had been completed from Eugene
City to the eastern boundary of said State.

I respectfully recommend that the same be approved,

subject to any valid interfering rights which may have ex-

isted at the date of selection.

In testimony whereof, I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein above written.

[seal] Willis Druiiimond,

Commissioner.

Department of the Interior,

Washington, D. C, 2nd April, 1873.

Approved, subject to the conditions and rights above

mentioned.
E. R. Cowen,

Acting Secretary.

Department of the Interior,

Washington, D. C, Aug. 8th, 1889.

I. W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

List No. 7, of lauds certified to the State of Oregon, April
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2, 1873, for the Oregon Central Military Wagon Road Com-
pany, is a true and literal Exemplification from the original

on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington, on the day and year above written.

[seal.] W^ M. Stone,

Acting Commissioner of the General IJand Office.

Exhibit H.

Department of the Interior,

General Land Office,

Washington, D. C, August , 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of the

patent issued to the Oregon Central Military W^agon Road
Company, July 15th, 1884, for lands in the State of Oregon,

is a true and literal exemplification from the record thereof

in this office.

In testimony whereof I have hereunto subscribed' my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of General Land Office.

The United States op America.

To all to whom these presents shall come, greeting:

Whereas, by the act of Congress approved July 2, 1864,

entitled "An act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," there is granted

" alternate sections of public land, designated by odd num-

bers, for three sections in width on each side of said road,

provided that the lands hereby granted shall be exclusively

applied in the construction of said road, and shall be dis-

posed of only as the work progresses, and the same shall

be applied to no other purpose whatever; and provided fur-

ther, that any and all lands heretofore reserved to the

United States by act of Congress, or other competent au-

thority, be, and the same are, reserved from the operation

of this act, except so far as it may be necessary to locate
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the route of said road through the same, in which case the

right of way is granted."

And whereas, by the act of the legislative assembly of the

State of Oregon, approved October 24, 1864, the aforesaid

grant was conferred upon the Oregon Central Military Road
Company.

And whereas it is shown by certificate on file by the

governor of said State of Oregon, bearing date January 12,

1870, that the said Oregon central military road had been

completed from Eugene City to the eastern boundary of

said State of Oregon in conformity with said act of Congress

of July 2, 1864.

And whereas in pursuance of the act of Congress approved

June 18, 1874, entitled "An act to authorize the issuance of

patents for lands granted to the State of Oregon in certain

cases," the successor to the Oregon Central Military Road
Company has applied for a conveyance of the title by patent

to the lands thereby granted.

And whereas ceitain tracts of land have been selected

under the act aforesaid by B. J. Pengra, the duly author-

ized land agent of said Military Road Company, as shov/n

by his original list of selections (hited February 3, 1871, and

certified under date of February 16, 1871, by the register

and receiver at Roseburg, Oregon.

Said tracts of land lie coterminous to the constructed line

of road and are particularly described as follows, to wit:

SOUTH OF BASE LINE AND WEST OF WILLAMETTE PRINCIPAL

MERIDIAN, OREGON.

Mosebiirg district, township eighteen, range tliree.

The lots numbered one, four, six, seven, eight, nine, ten,

eleven, and twelve, of section eleven, containing one hun-

dred and ninety-five acres and thirty-four one-hundredths

of an acre. The northeast quarter of the southeast quarter,

the south half of the southeast quarter, south half of the

southwest quarter, and the lots numbered one, two, three,

four, five, and six, of section fifteen, containing three hun-

dred and fifty-four acres and eight one-hundredths of

acre.

The said tracts of land as above described make the
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aggregate area of (549.42) five hundred and fortj-niue acres

and forty-two one-bundredtlJs of an acre.

Now know ye, that the United States of America, in con-

sideration of the premises and purguaut to the said act of

Congress, have given and granted, and by these jireseuts do

give and grant, unto the said Oregon Central Military Road
Company, as beneficiary of said grant to the said State of

Oregon, and to its assigns the tracts of land selected as

aforesaid and described in the foregoing.

To have and to hold the said tracts with the appurtenances

unto the said Oregon Central Military Road Company, and

to its assigns forever.

In testimony whereof, I, Chester A. Arthur, President of

the United States, iiave caused these letters to be made

patent and the seal of the General Land Office to be here-

unto affixed.

Given under my hand at the city of Washington, this

loth day of July, in the year of our Lord one thousand eight

hundred and eighty-four, and of the Independence of the

United States the one hundred and ninth.

Chester A. Arthur.
By the President:

M. McKean,
Secretary.

[seal. J
S. W. Clark,

Recorder of the General Land Office.

Exhibit I.

Department of the Interior,

General Land Office,

Washington, D. C, August , 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of the

patent issued to the Oregon Central Military Wagon Eoad

Company, July 10, 1883, for lands in the State of Oregon,

is a true and literal exemplification from the record thereof

in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at

the city of Washington on the day and year above written.

[seal. J
W. M. Stone.

Acting? Commissioner of General Land Office.
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The United States of America.

To all to whom these presents shall come, greeting:

Whereas, by the act of Congress approved July 2, 1864,

entitled "An act granting lands to the State of Oregon ^o

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," " there is granted "

alternate sections of public land designated by odd numbers

for three sections in width on each side of said road; pro-

vided, that the lands hereby granted shall be exclusively

applied in the coustructien of said road and shall be dis-

posed of only as the work progresses, and the same shall be

applied to no other purpose whatever; and provided further,

that any and all lands heretofore reserved to the United

States by act of Congress, or other competent authority, be

and the same are reserved from the operation of this act,

except so far as it may be necessary to locate the route of

said road through the same, in which case the right of way

is granted.

And whereas by the act of the legislative assembly of the

State of Oregon, approved October 24, 1864, the aforesaid

grant was conferred upon the Oregon Central Military Road
Company:
And whereas, it is shown by certificates on file by the

governor of said State of Oregon, bearing date January 12,

1870, that the said Oregon Central Military road had been

completed from Eugene City to the eastern boundary of said

State of Oregon, in conformity with said act of Congress of

.July 2, 1864:

And whereas, in pursuance of the act of Congress ap-

proved June 18, 1874, entitled "An act to authorize the

issuance of patents for lands granted to the State of Oregon

in certain cases," the successor to the Oregon Central Mili-

tary Road Company has applied for a conveyance of the

title by patent to the lauds thereby granted:

And whereas, certain tracts of land have been selected

under the act aforesaid by i^eorge E. Strong, the duly

authorized land agent of the California and Oregon Land

Company, successor to the Oregon Central Military Road

Company, as shown by his original lists of selections, dated

July 22, 1878, and December 5, 1879, and certified under
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dates of July 22, 1878, and December 1, 19, 1879, by the

register and receiver at Lakevlew, Oregon.

The said tracts of land lie coterminous to the constructed

line or road and are particularly described as follows,

to wit:

SOUTH OF BASE LINE AND EAST OF THE WILLAMETTE PRINCIPAL

MERIDIAN, OREGON.

ToivoisMp thirty-nine, range seventeen.

The lots numbered one and two, the southeast quarter of

the northeast quarter, and the northenst quarter of the

southeast quarter of section three, containing one hundred

and fifty-nine acres and fifty-six one-hundredths of an acre.

All of section five, containing six hundred and thirty-nine

acres and fifty one-hundredths of an acre. All of section

nine, containing six hundred and forty acres. The north-

east quarter, the southwest quarter of the northwest quarter,

and the east half of the southeast quarter of section eleven,

containing two hundred and eighty acres. All of section

thirteen, containing six hundred and forty acres. The
northwest quarter of the northwest quarter, the south half

of the northwest quarter, the south half of the southeast

quarter, and the southwest quarter of section 23, containing

three hundred and sixty acres.

Toionship thirty-six, range twenty-five.

All of section twenty-five, containing six hundied and

forty acres.

Township thirty-six, range twenty-six.

All of section nineteen, containing six hundred and forty

acres and ninety-eight one-hundredths of an acre. The
southwest quarter, and the south half of the southeast quar-

ter of section seven, containing two hundred and forty acrea

and thirty one-hundredths of an acre. All of section sev-

enteen, containing six hundred and forty acres. All of sec-

tion twenty-one, containing six hundred and foriy acres.

All of section twenty-seven, containing six hundred and

forty acres. All of section twenty-nine, containing six hun-

dred and forty acres. All of section thirtj'-one, containing

six hundred and forty acres and ninety-eight one-hundredths
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of an acre. All of section tbirty-thiee, coutaining six hun-

dred and fortj acres.

Township thirty-seven, range twenty six.

All of section five, containing six hundred and thirty-eight

acres and eighty-eight oue-hundredths of an acre. All of

section seven, containing six hundred and forty acres and
ninety-nine one-hundredths of an acre. All of section fif-

teen, containing six hundred and forty acres. All of section

seventeen, containing six hundred and forty acres. The
north half of the northeast quarter, and the north half of

the northwest quarter of section twenty-one, containing one

hundred and sixty acres.

Toivnship thirty-six, range tioenty-eight.

All of section twenty-three, containing six hundred and

forty acres. All of section twenty-five, containing six hun-

dred and forty acres. All of section twenty-seven, contain-

ing six hundred and forty acres.

Toiaiskip thirty-five, range thirty-three.

The south half of the northeast quarter, the south half of

the northwest quarter, and the south half of section eleven,

containing four hundred and eighty acres. All of section

thirteen, cont.duing six hundred and forty acres. All of

section fifteen, containing six hundred and forty acres. All

of section twenty-tbree, containing sis hundred and forty

acres. All of section twenty-seven, containing six hundred
and forty acres. All of section thirty-five, containing six

hundred and forty acres.

Township thirty-six, range thirty-three.

All of section one, containing six hundred and forty acres

and forty-two oue-hundredths of an acre. All of section

three, containing six hundred and forty acres and forty-two

one-hundredths of an acre. All of section eleven, contain-

ing six hundred and forty acres. The north half of section

fifteen, containing three hundred and twenty acres.

Township thirty-seven , range thirty-six.

All of section one, containing six hundred and forty acres

and seventy-six one-hundredths of an acre. All of section
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three, containing six Lunclred and forty acres and sixty one-

Imndredths of an acre. > A*ll of section five, containing six

liundred and thirty-eight acres iind forty-eight one-hun-

dredths of an acre. Tiie east half of section nine, contain-

iug three hundred and twenty acres. All of section eleven,

containing six hundred and forty acres. All of section fif-

teen, containing six hundred and forty ncres. The north

half of the northeast quarter, the southeast quarter of the

northeast quarter, and the northeast quarter of the south-

east quarter of section twenty-one, containing two hundred

acres. All of section twenty-three, containing six hundred

and forty acres. The nortii half of the northeast quarter,

and the n'orth half of the northwest quarter of section

twenty-five, containing one hundred and sixty acres. The
northeast quarter of the northeast quarter of section twenty-

seven, containing forty acres.

lownship thirty-six, range thirty-six.

The east half of the northeast quarter, southeast quarter,

and the east half of the southwest quarter of section thir-

teen, containing three hundred and twenty acres. The west

half of the northwest quarter, the west half of the southwest

quarter, the southeast quarter of the southwest quarter, and

the southwest quarter of the southeast quarter of section

fifteen, containing two hundred and forty acres. All of sec-

tion twenty-one, containing six hundred and forty acres.

The south half of the northeast quarter, the south half of

the northwest quarter, the northwest quarter of the north-

west quarter, and the south half of section twenty-tinee,

containing five hundred and twenty acres. All of section

twenty-five, containing six hundred and forty acres. All of

section twenty-seven, containing six hundred and forty acres.

All of section thirty-one, containing six hundred and forty-one

acres and sixty one-hundredths of an acre. All of section

thirty-three, containing six hundred and forty acres. All of

section thirty-five, containing six hundred and forty acres.

Toionship thirty-three, range thirty-nine.

All of section thirteen, containing six hundred and forty

acres. All of section fifteen, containing six hundred and

forty acres. All of section twenty-three, containing six

hundred and forty acres.
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Township thirty-one, range forty-one.

The west half of section thirteeu, contaiuiug three hun-

dred and twenty acres. All of section seventeen, contain-

ing six hundred and forty acres.

Toivnship thirty, range forty-four.

All of section nine, containing six hundred and forty

acres. All of section fifteen, containing six hundred and

forty acres. All of section twenty-one, containing six iiun-

dred and forty acres. All of section twenty-three, contain-

ing six hundred and forty acres. The northeast quarter

and the west half of section twenty-five, containing four

hundred and eighty acres. The northeast quarter of sec-

tion twenty-seven, containing one hundred and sixty acres.

Toiunshlp thirty, range forty-five.

All of section one, containing six hundred and forty acres

and seventy-five oue-hundredths of an acre. The southeast

quarter, south half of the northeast quarter, the south half

of the northwest quarter, the east half o.f the southwest

quarter, and the lots numbered one, two, three and four of

section three, containing five hundred and sixty-three acres

and sixteen one-hundredths of an acre. The northwest

quarter, the west half of the northeast quart', the southeast

quarter of the northeast quarter, and the souf/h half of sec-

tion nine, containing six hundred acres. All of section

seventeen, containing six hundred and forty acres. All of

section nineteen, containing six hundred and forty-four

acres and twenty one-hundredths of an acre.

Township thirty, range forty-six.

The southeast quarter, the south half of the northeast

quarter, the south half of the northwest quarter, the east

half of the southwest quarter, the northwest quarter of the

southwest quarter, and the lots numbered one, two, three

and four of section one, containing five hundred and ninety-

nine acres and twelve one-hundredths of an acre. The
north half of the southeast quarter, tlie north half of the

southwest quarter, the south half of the northeast quarter,

the south half of the northwest quarter, the southwest quar-

ter of the southwest quarter, and the lots numbered one,
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two, tlu'ee and four of section three, containing five hun-

dred and eigliteen acres and sixty-seven one-hundredths of

an acre. The lot numbered one, and the south half of sec-

tion five, containing three hundred and fifty-nine acres and
fifty-nine one-hundredtlis of an acre. The southeast quar-

ter, the west half of the northeast quarter, and the west half

of section nine, containing five hundred and sixty acres.

The southwest quarter of the southwest quarter of section

eleven, containing forty acres. The northwest quarter and
the south half of the northeast quarter of section thirteen,

containing two hundred and forty acres.

Township thirty, range forty-seven.

Tlie lots numbered one, two, and three of section seven,

containing one hundred and twelve acres and eighty-six one-

hundredths of an acre.

The said tracts of land, as described in the foregoing,

make the aggregate area of (40,363.82) forty thousand three

hundred and sixty-three acres and eighty-two one-hun-

dredths of an acre.

Now know ye, that the United States of America, in con-

sideration of the premises, and pursuant to the said act of

Congress, have given and granted, and by these presents do

give and grant, unto tlie said Oregon Central Militai-y Road
Company, as beneficiary of said grant to the said State of

Oregon, and to its assigns, the ti'acts of land selected as

aforesaid and described in tlie foregoing.

To have and to hold the said tracts with the appurte-

nances unto the said Oregon Central Military Road Com-
pany and to its assigns forever.

In testimony whereof I, Chester A. Arthur, President of

the United States, have caused these letters to be made
patent, and the seal of the General Land Office to be kere-

unto affixed.

Given under my hand at the city of Washington, this

tenth day of .luly, in the year of our Lord one thousand

eight hundred and eighty-three, and of the Independence

of the United States the one hundred and eighth.

[seal.] Chester A. Arthur.

By the President

:

W. H. Crook, Secretary.

Wm. H. Walker,
Recorder of the General Land Office ad interim.
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Exhibit J.

Tlie Oregon Central Military Road Company to B. J. Pengra.

This indenture made nnd entered into at the city of Port-

laud, Multnomah County, in the State of Oregon, this 12tli

day of May, a.d. 1874, between the "Oregon Central Military

Road Company," a corporation incorporated, organized, and
existing under the laws of the State of Oregon, party of the

first part, and B. J. Pengra, of the said State of Oregon,

party of the second parr, witnesseth, that the said party of

the first part, "The Oregon Central Military Koad Com-
pany" corporation as aforesaid, in consideration of one dol-

lar and other considerations, it hereunto moving and to it

in hand paid by the party of the second part, the receipt

whereof is hereby acknowledged, has aliened, released,

granted, bargained, and sold and does hereby alien, release,

grant, bargain, sell, and convey unto the said B. J. Pengra,

the party of the second part, his heirs and assigns, the undi-

vided one-half of all the right, title, and interest of the said

party of the tirst part iu and to all the lands lying and being

in the State of Oregon granted or intended to be granted to

the State of Oregon by the act of Congress approved July

2nd, 1864, entitled "An act granting lands to the State of

Oregon to aid in the construction of a military road from

Engene City to the eastern boundary of said State and by

an act of Congress approved December 26, 1866, entitled

" An act to amend an act entitled an act granting lands to

the State of Oregon to aid in the construction of a military

road from Eugene City to the eastern boundary of said State

and granted by the State of Oregon to the said Oregon Cen-

tral Military Road Company by an act of the legislative

assembly of said State of Oregon, approved October 24,

1864, entitled " An act donating certain lands to the Ore-

gon Central Military Road Company," whicli several acts

are hereby made parts hereof, and the undivided one-half

of the right, title, and interest of said party of the first part

to said grant of land under the several acts aforesaid,

whether listed and appi'oved or otherwise; also the un-

divided one-half of all future right, title, interest, claim,

property, and demand which the party of the first part may
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at any time liereafter acquire to any lands by virtue of an

further conapliaoce with the requirements of said acts of

Congress, together with the hereditaments and appurten-

ances, reserving and excepting from this conveyance, how-

ever, all sales of said lands heretofore made by the party of

the first part, not exceeding seven thousand acres, and also

reserving and excepting from this conveyance the right of

way granted by said first-mentioned act of Congress to the

said State of Oregon through the lands of the United States

and also a right of way one hundred feet in widtb upon each

side of the center line of the travelled road of the party of

the first part wherever the same runs through or is con-

structed or located upon the lands granted by said act of

Congress, together with suitable and sufficient grounds, to

be selected by the party of the first part or its assigns, for

the purposes of toll-houses, depot grounds, water-tanks,

switches, warehouses, or turnouts for a railroad should one

be constructed over said route: To have and to hold the

lands hereby granted unto the said party of the second part,

his heirs, and assigns, forever, subject to the reservations

hereinbefore contained and subject also to the covenants,

conditions, and reservations hereinafter contained.

And whereas the governor of the State of Oregon within

the time limited by law certified to the Secretary of the In-

terior that the road of the party of the first part had been

constructed for the distance of about jc-lGO miles, and

whereas the amount of about 303,000 acres of land under

said grant has been listed in accordance with law and the

lists approved by the Secretary of the Interior, as will more

fully appear by reference to said lists from one to twelve

inclusive now on file in the office of the Secretary of State

of the State of Oregon, and whereas as the United States

surveys shall be extended along the line of said road it will

be necessary for the owners of said grant to select, list, and

cause to be approved the lands through which the said

party of the first part or its assigns will be entitled under

said acts, and whereas such selection, listing, and approval

is attended with costs and expenses, this conveyance is

upon the express condition and the said party of the second

part hereby covenants for himself and his assigns that if
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said party of the first part shall remain the owner of such

remaining uuclivided one-h ilf of said grant or any portion

thereof the listing of the unlisted portion of said grant shall

be made under the supervision of the party of the first part

and in any event the said party of the second part, his heirs

or assigns, shall bear and pay the one-half of ail costs and

expenses of selecting, listing, and procuring the approval

of said lands hereby conveyed shall be and remain subject

to such costs and expenses. And whereas said lands so far

as listed and approved are subject to taxation it is hereby

agreed that the said party of the second part, his heirs and

assigns, shall promptly pay one-half of all taxes hereafter

legally assessed against the said lands or any of them, so

as not to involve the remaining one-half in costs, expenses,

or litigation.

And if the said party of the first part shall so demand at

any time after the expiration of sixty days from the date

hereof said hinds shall be valued, graded, and placed in

the market for sale in the manner following, that is to say,

the said "Oregon Central Military Road Company shall

select one appraiser and said party of the second part shall

select one appraiser to go upon said lands and ascertain the

quality and value thereof and grade said lands and fix the

price at which the same may be sold, and if such two ap-

praisers shall fail to agree upon the price to be fixed upon

said lands the two may choose a third to act with them, who
shall in like manner proceed to ascertain the value of said

lands, and thereafter any two of such three appraisers may
fix and determine tiie value of said lands, and thereupon, if

either party desire it, such lands shall be ofi'ered for sale

for the price so agreed upon and sales may be negotiated

by the said party of the first part, its officers or agents,

and by the party of the second part, his heirs, assigns,

agents, or attorneys at the price so fixed, and the convey-

ance therefor shall be executed at the office of the company
at Portland, Oregon, and the party of the second part, his

heirs or assigns, shall constitute some person residing at

the city of Portland, Oregon, an attorney in fact, with full

power under the laws of Oregon to execute all necessary

deeds for said lands, and the proceeds of such sales, after
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deducting the costs and expenses of sales and conveyancing

without commissions to either party, shall be divided

equally between the party of the jfirst part or its assigns

and the party' of the second part, his heirs or assigns.

Provided, however, that if the said party of the second

part shall, after being notified for thirty days that the party

of the first part has selected such appraiser upon its part,

shall neglect or fail to select such appraiser on his part, his

heirs or assigns shall be deemed to have waived the right

to appoint such appraiser, and such neglect shall be

deemed a consent that the appraiser so selected by Ihe party

of the first part shall act alone in making such appraisements

and fixing the prices of said lands, and thereupon said single

appraiser may proceed to ascertain the value of said lands

and fix the value and price thereof, and thereupon said

lands shall be sold at such price, in the manner hereinbefore

specified, and the partj^ of the first part shall pay the one-

half of the costs and expenses of such appraisement and

valuation, and the party of the second part shall pay one-

half of such costs and expenses.

And it is further covenanted and agreed that neither the

party of the first part, its successors or assigus, nor the

party of the second part, his heirs or assigns, shall, within

five years from the date hereof, without the consent of the

other party, his or its heirs, successors, or assigus first had,

institute or maintain any suit or proceeding in any of the

courts of the State of Oregon, or of the United States

within the State or district of Oregon, for a partition, divi-

sion, or sale of said lands, and this covenant shall be a

complete defense to any such suit or proceeding. The party

of the first part covenants with the party of the second

part, his heirs or assigus, upon demand of the party of the

second part, his heirs or assigns, at any time before the dis-

solution of the party of the first part, to execute to the

party of the second part, his heirs or assigns, any proper

assignment, release, or quit-claim deed, or other instrument

in writing at the proper cost of the party of the second part,

his heirs or assigns, necessary or proper to carry out or

effectuate the object of this conveyance, to wit, the convey-

ance to the party of the second part of the undivided one-
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half of the title and interest of the party of the first part

in and to the grant of lands made by said several acts of

Congress and of the legislative assembly of the State of

Oregon, or which said party of the second part, his heirs or

assigns, shall be advised by counsel learned in the law to be

so necessary or proper for the parpose aforesaid.

In witness whereof the said party of the first part has

caused its corporate seal to be affixed to these presents, and

ti)e same to be signed by its president and secretary by

resolution of the board of directors thereof, at the city of

Portland, Multnomah County, in the State of Oregon, this

12th day of May, ad. 1874.

[seal.] The Oregon Central Militaey Eoad Co.,

By Theo. Wygant, President.

The Oregon Central Military Eoad Co.
,

By John M. Drake, Secretary.

Executed in presence of

—

J. N. Dolph,

Wm. H. WATKINS.

State of Oregon,
I

Multnomah County, f

Be it remembered that on this 12th day of May, 1874, be-

fore me, the undersigned, a notary public in and for said

county and State, personally appeared Theo. Wygant,
president of The Oregon Central Military Road Company,
and John M. Drake, secretary of The Oregon Central Mili-

tary Eoad Company, whose names are subscribed to the

foregoing instrument as parties thereto personally known to

me to be the individuals described in and who executed the

said instrument, and they severally acknowledged to me
that he, the said Theo. Wygant, as president, and he the

said John M. Drake, as secretar}' of the said Oregon Cen-

tral Military Road Company, executed the same as and for

the act and deed of The Oregon Central Military Road
Company freely and voluntarily and for the uses and pur-

poses therein mentioned; and the said John M. Drake being

by mr duly sworn did depose and say that he is the secre-

tary of the said Oregon Central Military Eoad Company,
and resides at Portland, Oregon; that he is the legal cus-

todian of and is acquainted with the corporate seal of said
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company; that the seal affixed to the foregoing deed is such

corporate seal; that the 'same was so affixed by him as

secretary of said company on the 12th day of May, 1874, by
order of the board of directors of said company, and that he

signed his name as secretary to said conveyance by the like

order of said board of directors.

In witness whereof I have hereunto set my name and

affixed my seal of office the day and year first above written.

[seal.] James A. Smith,

Notary Public in & for Oregon.

Filed and recorded May 14, 1874.

Joel Waee, Co. Clk.

State of Oeegon,
[

County of Lane,
j

I, Joel Ware, county clerk of Lane County, Oregon,

hereby certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J,"

page 264, on May 14, 1874, Lane County records of deeds,

and that it is a true, full, and complete copy, and the whole

thereof of said original.

Witness my hand and official seal this 17 day of August,

1889.

[seal.] Joel Ware, Clerk.

By W. R. McCoRNACK, Deputy.

Exhibit '' K."

0. C. M. Road Co. to B. J. Pengra.

This indenture, made and entered into this 12 day of

October, a.d. 1874, between The Oregon Central Military

Road Company, a corporation duly incorporated, organized,

and existing under the laws of the State of Oregon, having

its principal office and place of business at Portland, Mult-

nomah Co., State of Oregon, the party of the first part, and

B. J. Pengra, of Lane County, in the State of Oregon, the

])arty of the second part, witnesseth, that the said party of

the first part. The Oregon Central Military Road Company,

corjjoration as aforesaid, in consideration of the sum of

seventy-five thousand dollars to it in hand paid by the party

of the second part, the receipt whereof is hereby acknowl-

edged, has aliened, remised, released, granted, bargained,
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and sold, and by these presents it does alien, remise, re-

lease, grant, bargain, and sell, and convey unto the said

party of the second part, his heirs and assigns, all the right,

title, and interest of the said party of the first part in and

to all the lands lying and being in the State of Oregon,

granted or intended to be granted to the State of Oregon

by act of Congress approved July 2d, 1864, entitled "An
act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the eastern

boundary of said State," and by an act of Congress ap-

proved December 2G, 1866, entitled "An act to amend an

act entitled 'An act granting lands to the State of Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundar}' of said State,' "and granted

or intended to be granted by the State of Oregon to the said

Oregon Central Military Road Company by an act of the

legishitive .-issembly of said State approved October 24th,

1864, entitled " An act donating certain lands to the Oregon

Central Military Road Company, which several acts are

hereby made a part hereof, and all the right, title, and in-

terest acquired by the party of the first part, under the said

several acts hereinbefore referred to, and also all future

right, title, and interest, claim, property, and demand which

the party of the first part may at any time hereafter acquire

to any lands by virtue of any further compliance with the

requirements of said acts or otherwise (but said party of the

first part does not undertake, covenant, or agree to perform

any act or thing in that behalf, or assume any obligation

therein), together with the appurtenances. It is the inten-

tion of the party of the first part to convey to the party of

the second part the undivided one-half of all right, title, and

interest acquired by it under said acts, being its remaining

interest in and to the premises hereinbefore described, to-

gether with any and all future interest that it may hereafter

acquire by virtue of any further compliance with any of said

several acts referred to, reserving and excepting from this

conveyance, however, all sales of lands heretofore made by
the party of the first part, not exceeding the undivided half

and seven thousand acres; and also reserving and excepting

from this conveyance the wagon-road of the party of the
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first part leading from Epgene City by way of tbe Middle

Fork of the Willamette River to the eastern boundary of

the State, and the right of way granted by tlie said first-

mentioned act of Congress to the said State of Oregon
through the lands of the United States, and also a right of

way for one hundred feet in width upon each side of the

center line of the road of the party of the first part wherever

the same runs through or is constructed or located upon the

lands granted by said acts of Congress, together with

suitable and sufficient grounds, to be selected by the party

of the first part, or its assigns, for the purpose of toll-houses,

depots, grounds, water-tanks, switches, warehouses, or tun-

nels for a railroad, should the same be constructed over said

route.

To have and to hold the lands hereby granted unto the

said party of the second part, his heirs and assigns, forever,

subject to the reservations hereinbefore contained. And
the party of the second part hereby assumes and covenants

to pay all taxes that are due or to which said premises are

liable for the present fiscal year.

In witness whereof the said party of the first part has

caused its corporate seal to be affixed to these presents and

the same to be signed by its president and secretary by

resolution of its board of directors thereof at the city of

Portland, Multonomah County, State of Oregon, this 12th

day of October, 1874.

The Oregon Central Military Egad Co.,

By Theo. Wygant, President.

The Oregon Central Military Road Co.,

[Seal] By John M. Drake, Secretary.

Executed in presence of

—

J. N. DOLPH,

Joseph Simon.

State of Oregon,
}

County of Multonomah, f

Be it remembered that on this l'2th day of October, 1874,

before me, the undersigned, a notary public in and for the

said county of Multonomah and State of Oregon, duly com-

naissioned and qualified, personally came Theo. Wygant,

president of the Oregon Central Military Road Company,
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aud John M. Drake, secretary of the Oregon Central Mili-

tary Road Company, whose names are subscribed to the

foregoing indenture as parties thereto, and as the president

and secretary of said Oregon Central Military Eoad Com-
pany, both personally known to me to be the individuals

named and described in and who executed the same in-

denture, and they severally acknowledge that he, the said

Theo. Wj'gant, as president, and he, the said John M.
Drake, as secretary of the Oregon Central Military Eoad
Company, executed the foregoing conveyance as and for the

act and deed of the said Oregon Central Military Road
Company freely and voluntarily and for the uses and pur-

poses therein mentioned, and the said John M. Drake,

being by me duly sworn, did depose and say that he is the

secretary of the Oregon Central Military Road Company,

and resides at Portland, Oregon; that he is the legal custo-

dian of and has in his possession and is acquainted with

the corporate seal of the said Oregon Central Military

Road Company; that the seal aflSxed to the foregoing con-

veyance is such corporate seal, and that the same was so

affixed by him as secretary of said company on the 12th

day of October, 1874, by order of the board of directors

of said company; and that he signed his name as secretary

thereto by the like order of said board of directors.

In witness whereof I have hereunto set my hand and

affixed my official seal the date above written.

[Seal] Joseph Simon,

Notary Public for Oregon.

Filed and recorded October 20, 1874.

Joel Ware, Co. Clk.

State of Oregon,
}

County of Lane, f

I, Joel Ware, county clerk of Lane County, Oregon, here-

by certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J,"

pages 379, recorded October 20, 1874, in Lane County

records of deeds, aud that it is a true, full, and complete

copy, aud the whole thereof of said original.
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Witness my hand and official seal tliis 17tli day of

August, 1889.

[Seal] Joel Ware, Clerk.

By W. R. McCoruack, Deputy.

Exhibit "L."

B. J. Pengra to G. W. Colby et al.

This indenture, made and entered into this loth day of

May, A. D. 1874, by and between B. J. Pengra and C. E.

Pengra, his wife, of Lane County, State of Oregon, the par-

ties of the first part, and G.W.Colby, of Butte, Butte County,

in the State of California, John Boggs, of Colusa County, in

said State, N. D. Rideout, of Yuba County, State aforesaid,

W. H. Parks and E. F. Parks, of said Yuba County, Edgar

Mills, of Sacramento County, in said State, E. B. Pond, of

San Francisco, Nicholas Lenuing, of said San Francisco,

W. C. Belcher, of Marysville, California, and F. B. Simp-

son, of the city of Oakland, Alameda County, in the said

State of California, the parties of the second part, witness-

eth, that in consideration of the sum of one hundred thous-

and dollars gold coin of the United States to them in hand

pal , the receipt whereof is hereby acknowledged, the said

parties of the first part have aliened, released, granted, bar-

gained, sold, and by these presents do alien, release, grant,

bargain, sell, and convey unto the said parties of the sec-

ond part, their heirs and assigns, in the proportions herein-

after specified, the equal undivided one-half of all and

singular of lands lying and being in the State of Oregon,

granted or intended to be granted to the State of Oregon by

act of Congress approved July 2d, 1864, entitled "An act

granting lands to the State of Oregon to aid in the construc-

tion of a military road from Eugene City to the eastern

boundary of said State," and by an act of Congress ap-

proved December 26, 1866, entitled "An act to amend an

act entitled an act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of the State," and granted by the

State of Oregon to the said Oregon Central Military Koad

Company by an act of the legislative assembly of said State

approved October 24, 1864, entitled "An act donating cer-
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tain lands to the Oregon Central Military Road Company,

and the undivided one-half of the right, title, and interest

acquired by the said Oregon Central Military Road Com-

pany to said grant of lands under the several acts aforesaid,

whether listed and approved, or otherwise. Also the undi-

vided one-half of all future right, title, interest, claim,

property, and demand which the said Oregon Central Mili-

tary Road Company may at any time hereafter acquire to

any lands by virtue of any further compliance with the

requirements of said acts of Congress, together with the

hereditaments and appurtenances. Reserving and except-

ing from this conveyance however all sales of said lands

heretofore made by the said Oregon Central Military Road

Company, not exceeding seven thousand acres. And also

reserving and excepting from this conversance the right of

way granted by said first mentioned acts of Congress to the

said State of Oregon through the lands of the United States,

and also a right of was for one thousand feet in width upon

each side of the center line of the travelled road of the said

Oregon Central Military Road Company wherever the same

runs through or is constructed or located upon the lands

granted by said acts of Congress, together with suitable

and sufficient grounds for the purpose of toll houses, depot

grounds, water tanks, switches, warehouses, or turn-outs

for a railroad should one be constructed over said route: to

have and to hold all and singular the lauds and remises

hereby conveyed, to wit, said undivided one-half of all the

above-described grant of land listed and to be listed and all

the right, title, and interest of the party of tiie first part

therein, together with all and singular the hereditaments

and appurtenances thereunto belonging, unto the said par-

ties of the second part, their heirs and assigns forever, as

tenants in common thereof, in the following proportion,

that is to say: to the said G. W. Colby, John Boggs, N. D.

Rideout, Edgar Mills, E. B. Pond, Nicholas Lenning, W. H.

Parks, W. C. Belcher, and F. B. Simpson, each an undi-

vided one-tenth part of said undivided one-half thereof and

to the said W. H. Parks and R. F. Parks jointly a like un-

divided one-tenth of said undivided one-half thereof free

from all claim, interest, right, or demand of the said parties
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of the first part of, in, or to the sjime, but subject neverthe-

less to all and singular thij reservations, covenants, and con-

ditions contained in the deed of conveyance of the lands

herein described and conveyed, heretofore executed by the

Oregon Central Military Road Company to the said B. J.

Pengra, dated May 12, 1874. The lands hereby granted

and conveyed or intended to be conveyed are the same lands

designated and described in the above-mentioned deed from

the Oregon Central Military Eoad Company to the said

B. J. Pengra, and all and singular the right, title, and inter-

est acquired by the parties of the first part herein or to

said lauds is hereby intended to be conveyed to the parties

of the second part herein, subject, however, to the said

covenants and conditions, reservations, and exceptions

therein contained.

In witness whereof the parties of the first part have here-

unto set their hands and seals the date above written.

B. J. Pengra. [seal]

C. E. Pengra. [seal]

Executed in presence of

—

Joel Ware,

A. S. McClure.

State or Oregon, \
County of Lane, j

This certifies that on this 15th day of May, a.d. 1874, be-

fore me, the undersigned, a county clerk in and for said

county and State, personally appeared B. J. Pengra and.

C. E. Pengra, his wife, to me personally known to be the

identical persons described in and who executed the fore-

going conveyance, and acknowledged to me that they exe-

cuted the same, and the said C. E. Pengra, wife of the said

B. J. Pengra, on a private examination by me made sepa-

rate and apart from her said husband, acknowledged to me
that she executed the same freely and voluntarily and with-

out fear or compulsion from any one.

In witness whereof I have hereunto set ray hand and offi-

cial seal this 15th day of May, a. d. 1874.

Joel Ware, [seal]

County Clerk.

Recorded May 15, 1874, Joel Ware, Co. Clk.
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State of Oregon, [
Couuty of Lane, f

I, Joel Ware, county clerk of Lane County, Oregon,

hereby certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J," page

268, recorded May 15th, 1874, Lane County records of deeds,

and that it is a true, full, and complete copy, and the whole

thereof, of said original.

Witness my hand and official seal this 17th day of August,

1889.

[seal] Joel Ware, Clerk.

By W. R. McCornack, Deputy.

Exhibit M.

B. J. Pengra to G. W. Colby et al.

This indenture, made and entered into this 15th day of

October, a. d. 1874, by and between B. J. Pengra and C. E.

Pengra, his wife, of Lane County in the State of Oregon,

the parties of the first part, and G. W. Colby, Nicholas

Lenning, E. B. Pond, J. M. Peck, Isaac Allen, B. F. Baker,

M. P. Jones, C. H. Holbrook, W. C. Belcher, N. D. Ride-

out, and Isaac Lohamn, all of the State of California, the

parties of the second part, witnesseth : That in considera-

tion of the sum of one hundred thousand dollars, gold coin

of the United States, to them in hand paid, the receipt

whereof is hereby acknowledged, the said parties of the first

part have aliened, released, granted, bargained, sold, and
by these presents they do alien, release, grant, bargain, sell,

and convey unto the said parties of the second part, their

heirs and assigns, in proportions liereafter specified, the

equal undivided one-half (|) of all and singular the lands

lying and being in the State of Oregon granted or intended

to be granted to the State of Oregon by act of Congress, ap-

proved July 2d, 1864, entitled "An act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,"

and by an act of Congress, approved Dec. 26, 1866, entitled

"An act to amend an act granting lands to the State of

Oregon in the construction of a military road from Eugene
City to the eastern boundary of said State, and granted or
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intended to be granted by^the State of Oregon to the Cen-
tral Military Eoad Company by an act of the legislative

assembly of said State, approved Oct. 21tb, 1864, entitled

An act donating certain lands to the Oregon Central Mili-

tary Eoad Company, whether listed or to be listed, which

several acts are hereby made part hereof. And all the

right, title and interest acquired by the parties of the first part

under a certain conveyance executed to said B. J. Pengra by
said Oregon Central Military Road Company upon the 12th

day of October, a. d. 1874, or otherwise in and to said lands,

and all dower and right of dower of said C. E. Pengra, and
also all the right, title, and interest which may be hereafter

acquired by the said parties of the first part and to which
they may become entitled by any farther compliance with

the requirements of said acts or either of them by said

Oregon Central Military Road Company. Reserving and
excepting, however, the lands heretofore sold by said corn-

pan}' not exceeding seven thousand acres. Also reserving

and excepting from this conveyance the right of way granted

by said just-mentioned act of Congress to the State of Ore-

gon through the lands of the United States and also a right

of way for one hundred feet in width upon each side of the

center line of the traveled road of the said Oregon Central

Military Road Company wherever the same runs through or

is constructed or located upon the lands granted by said

acts of Congress, together with suitable and suflScient

grounds to be selected by the said Oregon Central Military

Road Company its successors and assigns for the purpose

of tollhouses, depots, grounds, water-tanks, switches, ware-

houses, or turnouts for a railroad, should one be constructed

over said route. To have and to hold all and singular th »

lands and premises hereby conveyed, to wit, said undivide 1

one-half of all the above-described grant of lands listed and
to be listed, and all the right, title, and interest of the party

of the first part therein.

Together with all and singular the tenements, herediti-

ments, and appurtenances belonging unto the said parties

of the second part, in the following proportions, that is to

say: To the said G. W. Colby, four-twentieths; to the said

Nicholas Lenning, E. B. Pond, J. M. Peck, Isaac Allen, B.
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F. Baker, and M. P. Jones, two-twentieths each; and to the

said C. H. Holbrook, W. C. Belcher, N. D. Eideout, and

Isaac Lohman, one-twentieth each, from all claim and de-

mand of the parties of the first part and all persons claim-

ing under them.

In witness whereof the parties of the first part have here-

unto set their hands and seals the day and date first above

written.

B. J. Pengka. [Seal]

C. E. Pengka. [Seal]

In presence of

—

P. G. KiocH,

E. V. Pengra.

State of Oregon, )

County of Marion,
j

Be it remembered that on this 15th day of October, a. d.

1874, personally came before me, B. J. Pengra, and C. EL

Pengra, his wife, known to me to be the persons described

in and who executed the foregoing deed, and acknowledged

to me that they executed the same, and the said C. E.

Pengra, upon a private examination separate and apart from
her husband, acknowledged that she executed the same
freely and voluntarily and without fear or compulsion from

any one. In testimony whereof I have hereunto set my hand
and aflSxed my notarial seal the day and year above written.

[Seal] Peter G. Koch,

Notary Public, Marion County, Or.

Recorded Oct. 21, 1874.

Joel Ware, Co. Clk.

State of Oregon,
}

County of Lane. [
^^'

I, Joel Ware, county clerk of Lane County, Oregon, hereby

certify that I have compared the foregoing transcript with the

original deed as recorded in deed book "J," page 382, re-

corded Oct. 21st, 1874, Lane County records of deeds, and
that it is a true, full and complete copy, and the whole

thereof of said original.
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Witness my hand and official seal this 17 dav of August,

1889.

[Seal] Joel Ware, Clerk,

By W. R. McCoroack, Deputy.

Exhibit "N."

This indenture, made and entered into this day of

A. D. 187 by and between G. W. Colby and C. A.

Colby, hi3 wife, of Butte County, W. H. Parks and Annie

W. Parks, his wife, and N. D. Eideout and Phebe M.
Rideout, his wife,[and W. C. Belcher, of Yuba County, John
Boggs and Lou E. Boggs, his wife, of Colusa County, Edgar

Mills and Maggie M. Mills, his wife, and Piobert Hamilton

and Mary Hamilton, his wife, and James Carolan and Emily

Carolan, his wife, of Sacramento County Nicholas Lunning,

and E. B. Pond and Sarah C. Pond, his wife, and M. P.

Jones and Flora D. Jones, his wife, and Isaac Allen, of the

city and county of San Francisco, T. B. Simpson and Mary
H. Simpson, his wife, and OrrinGowell and KateE. Gowell,

his wife, and B. F. Baker and Mary B. Baker, his wife, of

Oakland in Alameda County, and Isaac Lohman and Fanny
E. Lohman, of San Francisco, and J. M. Peck and

of San Francisco County, E. F. Parks and Thedera E.

Parkes, his wife, of the city and county of San Francisco,

all in the State of California, and A. D. Breed and of

County, State of
,
parties of the first part,

and the California and Oregon Land Company, a corporation

doing business in the State of California and Oiegon, and

having its principal place of business in the city of Sau

Francisco, State of California, party of the second part.

Witnesseth : That in consideration of one dollar to each of

us in hand paid the said parties of the first part have aliened,

released, granted, bargained, sold, and by these presents do

alien, release, grant, bargain, sell, and convey unto the said

party of the second part, its successors and assigns forever,

all and singular those certain lands lying and being in the

State of Oregon, granted or intended to be granted to the

State of Oregon by act of Congress approved July 2ud,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military load from Eugene
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City to the eastern boundary of said State," and by an act

of Congress approved December 26tb, 1866, entitled "An
act to amend an act entitled an act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to tl)e eastern boundary of said State,'

and granted by the State of Oregon to the said Oregon Cen-

tral Military Road Company by an act of the legislative

assembly of said State approved October 24th, 1864, entitled

"An act donating certain lands to the Oregon Central Mili-

taiy Eoad Company," and all the rights, title, and interest

acquired by the said Oregon Central Military Eoad Com-
pany to said grant of lands under the several acts aforesaid

whether listed and approved or otherwise. And also all the

right, title, and interest which may be hereafter acquired

by the said parties of the first part or their grantors by vir-

tue of any further compliance with the requirements of said

acts or any or either of them by said Oregon Central Mili-

tary Road Company. Reserving and excepting, however,

the lands heretofore sold by said Oregon Central Military

Road Company not exceeding seven thousand acres. And
also reserving and excepting from this conveyance the right

of way grant by said first mentioned act of Congress to the

said State of Oregon through the lands of the United States.

And also a right of way for one hundred feet in width upon

each side of the center line of the traveled road of the said

Oregon Central Military Road Company whereof the same

runs through or is constructed or located upon the lands

granted by said acts of Congress, together with suitable and

sufiicient grounds to be selected by the said Oregon Cen-

tral Military Road Company, its successors and assigns, for

the purpose of toll houses, depot grounds, water tanks,

switches, warehouses, or turnouts for a railroad, should one

be constructed over said route. To have and to hold all

and singular the lands and premises hereby conveyed, to wit,

all of the lands of said grant, whether listed or to be listed

to said State of Oregon or to said Oregon Central Military

Road Company, and all the right, title and interest of the

parties of the first part acquired or to be acquired in the

premises hereinbefore described unto the party of the sec-

ond part, its successors and assigns forever.
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Together with all and singular the hereditaments and ap-

purtenances thereunto belonging or in any wise appertaining.

In witness whereof the parties of the first part have here-

unto set their hands and seals the day and year in this

indenture first written.

G. W. Colby. [Seal] Frora D. Jones. [Seal]

C. A. Colby. [Seal] B. F. Baker. [Seal]

W. H. Pakks. [Seal] Mary B. Baker. [Seal]

Annie W. Parks. [Seal] T. B. Simpson. [Seal]

N. D. ElDEOUT. [Seal] Mary H. Simpson. [Seal]

Phebe M.Eideout. [Seal] Theodora E. Parks. [Seal
1

Edgar Mills. [Seal] K. F. Parks. [Seal]

Maggie M. Mills. [Seal] Orrin Gowell. [Seal]

Isaac Allen. [Seal] Kate E. Gowell. [Seal]

W. C. Belcher. [Seal] John M. Peck. [Seal]

E. B. Pond. [Seal] James Carolan. [Seal]

Sarah C. Pond.
1
Seal] Emily Carolan. [Seal]

iSAAC LOHMAN. [Seal] Nicholas Lunning. [Seal]

Fannie E. Lohman. [Seal] Egbert Hamilton. [Seal]

John Boggs. ( Seal] Mary Hamilton. [Seal]

M. p. Jones. [Seal] Lou E. Boggs. [Seal]

State of California, ]

City and County of San Francisco, f

On the third day of March, a. d. one thousand eight hun-

dred and seventy-seven, beforeme. the undersigned, aconamis-

sioner of deeds for the State of Oregon, residing in the city

and county of San Francisco, California, duly commissioned

and sworn, personally appeared Edgar Mills and Maggie M.
Mills, his wife, E. B. Pond and Sarah C. Pond, his wife,

Isaac Allen, W. C. Belcher, Isaac Lohman and Fannie E.

Lohman, his wife, John Boggs, M. P. Jones and Flora D.

Jones, his wife, B. F. Baker and Mary B. Baker, his wife,

and on the twenty-third day of March, a. d. one thousand

eight hundred and eighty-seven, personally appeared T. B.

Simpson and Mary H. Simpson, his wife, E. F. Parks and

Theodora E. Parks, his wife, Orrin Gowell and Kate E.

Gowell, his wife, and on the twenty-seventh day of March,

a.d. one thousand eight hundred and seventy-seven, per-

sonally appeared John M. Peck, and on the ninth day of
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April, A. D. one thousand eight hundred and seventy-seven,

personally appeared James M. Carolan and Emily Carolau,

his wife, and Nicholas Lunning, personally known to me to

be the identical individuals described in and who executed

the foregoing instrument, and whose names are subscribed

to the foregoing instrument, and they severally acknowl-

edged to me that they executed ihe same freely and voluu-

untarily and for the uses and purposes therein mentioned,

and the said Maggie M. Mills, wife of the said Edgar Mills,

and the said Sarah A. Bond, wife of the said E. B. Pond,

and the said Fannie E. Lohman, wife of the said Isaac Loh-

man, and the said Frora D. Jones, wife of the said M. P.

Jones, and the said Mary B. Baker, wife of the said B. F.

Baker, and the said Mary H. Simpson, wife of the said F.

B. Simpson, and the said Theodora E. Parks, wife of R. F.

Parks, aforesaid, and the said Kate E. Gowell, wife of Orrin

Gowell aforesaid, and the said Emily Carolan, wofe of James
W. Carolan aforesaid, upon a private examination, severally

separate aod apart from their respective husbands aforesaid,

each acknowledged to me that she executed tlie foregoing

instrument freely and voluntarily and without fear or com-

pulsion of her husband or of any one.

In witness whereof I have hereunto set my hand and offi-

cial seal this ninth day of April, A. d. one thousand eight

hundred and seventy-seven.

[Seal] William Harney,

Commissioner of Deeds for the State of Oregon, residing in

San Francisco, California.

State of California, )

County of Yuba. I

On this 8th day of January, a. d. 1877, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared W. H. Parks and

Annie W. Parks, his wife, known to me to be the persons

whose names are subscribed to the within instrument, and

they acknowledged to me that they duly executed the same;

and the said Annie W. Parks, wife of the said W. H. Parks,

upon a private examination separate and apart from her

husband, acknowledged to me that she executed the same
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freely and voluutarily and without fear or compulsion from

any one. *

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. K. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California.
}

County of Yuba. (

On this 20th day of January, a. d. 1877, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared G. W. Colby and C
A. Colby, his wife, known to me to be the persons whose

names are subscribed to the within instrument, and they

acknowledged to me that they executed the same. And
the said C. A. Colby, wife of the said G. W. Colby, upon a

private examination separate and apart from her husband,

acknowledged to me that she executed the same freely and

voluntarily and without fear or compulsion from any one.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. E. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California,California,
[

County of Yuba, j

On this 8th day of January, A. D. 1887, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared N. D. Rideout and

Phebe M. Rideout, his wife, known to me to be the persons

whose names are subscribed to the foregoing instrument,

and they acknowledged to me that they duly executed the

same. And the said Phebe M. Rideout, wife of the said N.

D, Rideout, upon a private examination separate and apart

from her husband, acknowledged to me that she executed

the same freely and voluntarily and without fear or compul-

sion from any one.
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In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. E. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California, )

r SS
County of Sacramento, j

On this eleventh day of April, a. d. 1877, before me, Ed-
ward Cadwalader, a commissioner of deeds for the State of

Oregon, residing in Sacramento, State of California, duly

commissioned and sworn, personally appeared Robt. Ham-
ilton and Mary Hamilton, his wife, known to me to be the

persons whose names are subscribed to the within instru-

ment, and they acknowledged to me that they duly executed

the same. And the said Mary Hamilton, wife of the said

Robt. Hamilton, upon a private examination separate and
apart from her husband, acknowledged to me that she exe-

cuted the same freely and voluntarily and without fear or

compulsion from any one.

In witness whereof I have hereunto set ray hand and
affixed my official seal the day and year in this certificate

above written.

[Seal
|

Edw. Cadwalader,
Commissioner of Deeds for Oregon, Sacramento, California.

State of Oregon, )

City and County of San Francisco, j

^^'

On this twenty-seventh day of April, a. d. 1877, before

me, the undersigned, a commissioner of deeds for the State

of Oregon, residing in San Francisco, California, duly com-
missioned and sworn, personally appeared Lou E. Boggs,
wife of John Boggs, known to me to be the person described

in and who executed the foregoing instrument, and ac-

knowledged to me that she executed the same freely and
voluntarily and for the u.ses and purposes therein mentioned;
and the said Lou E. Boggs, wife of the said John Boggs, on
a private examination separate and apart from her husband,
acknowledged to me that she executed the same freely and
voluntarily and for the uses and purposes therein mentioned
and without fear or compulsion from any one.
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In witness whereof I have hereunto set my hand and offi-

cial seal this twenty-seven tli day of April, A. D. 1877.

[SealJ William Harney,

Commissioner of Deeds for the State of Oregon, residing in

San Francisco, California.

State of Oregon,
[

County of Lane,
j

I hereby certify that the foregoing deed was duly recorded

by me in Lane County record of deeds, Vol. L, page 263,

on the 24th day of Nov., 1877.

[Seal] Joel Ware,
Clerk of Lane County, Oregon.

State of Oregon, l

County of Lake,
j

I hereby certify that the foregoing deed was duly recorded

by me in Lake County record of deeds, Vol. 1st, pages 239,

240, & 241, on the 22nd day of December, 1877.

B. r. Hatton,

Clerk of Lake County, Oregon.

Reed, for record, Mar. 1st, 18/8, at 2 o'clock p. m.

State of Oregon,
}

County of Grant.
)

I, Phil Mitschan, county clerk for Grant County, State of

Oregon, and ex officio clerk of the circuit court for said

county and State, do hereby certify that the foregoing

transcript of deed from G. W. Colby et al. to the California

and Oregon Laud Company, recorded Vol. " G," on pages

103 to 108, record of deeds foi* Grant County, Oregon,

Mar. 1st, 1878, at 2 o'clock p. m., has been by me compared

W'ith the original and that it is a true and correct copy of

said original deed and of the whole thereof as the same

appears of record in my office and custody.

Witness my hand and seal of the said court this IGth day

of Aug., 1889.

[seal.] Phil Metschan, Clerk.

By J. D. Sutherland, Deputy Clerk.

And afterwards, to wit, on the 30th day of August, 1889,

there was issued out of said court a subpoena ad respbnden-

dum in words and figures as follows, to wit:
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District of Oregon, ss :

I certify that on the 12th day of Oct., 1889, at Eugene,

in Lane County, in said district, I duly served the within

subpoena ad respondendum upon the therein-named B. J.

Pengra, by exhibiting said subpoena to him, and by deliver-

ing to him personally a true copy of said subpoena duly

certified to by me as U. S. marshal, together with a copy
of the complaint in the M'ithin-entitled cause, duly certified

to by the clerk of the circuit court for said district.

John Myers,

United States Marshal.

By W. W. Cochran, Deputy.

District of Oregon, ss

:

I certify that on the 20th day of September, 1889, at

Springfield, Lane County, in said district, I duly served the

within summons upon the therein-named C. E. Pengra, by
delivering to her personally a true copy of said summons,
duly certified to by me as U. S. marshal.

John Myers,

United States Marshal.

By H. C. Myers, Deputy.

District of Oregon, ss

:

I certify that on the 2d day of Sept., 1889, at Portland,

Multnomah County, in said district, I duly served the with-

in summons upon the therein-named Oregon Central Mili-

tary Road Co., by delivering to J. M. Drake, secretary,

personally, a true copy of said summons duly certified to by
me as U. S. marshal, together with a copy of the complaint

in the within-entitled suit, duly certified to by the clerk of

the U. S. circuit court for said district.

John Myers,

United States Marshal.

By C. N . Wait, Deputy.
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la the circuit court of the United States fur the District of

Oregon.

The United States, complainant,

vs.

The Oregon Central Military Road
Company, B. J. Pengra, C. E. Pen-
gra, G. W. Colby, John Boggs, N.
D. Rideout, W. H. Parks, R. F.|

Parks Edgar Mills E. B. Pond,
,j^o 1632. j,, equity.

Micholas Lunning, W. C. Belcher,/
F. B. Simpson, J. W. Peck, Isaac|

Allen, B. F. Baker, M. P. Jones,
D. H. Holbrook, Isaac Lohman,
A. D. Breed, and the California

and Oregon Land Company, de-

fendants.

Siibpcena ad respondendum.

The President of the United States of America to the Ore-

gon Central Military Road Company, B. J. Pengra, C.

E. Pengra, G. W. Colby, John Boggs, N. D. Rideout,

W. H. Parks, R. F. Parks, Edgar Mills. E. B. Pond,

Nicholas Lunning, W. C. Belcher, F. B. Simpson, J.

W. Peck, Isaac Allen, B. F. Baker, M. P. Jones, D. H.

Holbrook, Isaac Lohman, A. D. Breed, and the Cali-

fornia and Oregon Land Company, greeting:

You and each of you are hereby commanded thatyoube and

appear in said circuit court of the United States, at the court-

room thereof, in the city of Portland, in said district, on

the first Monday of October next, which will be the 7th day

of October, a.d. 1889, to answer the exigency of a bill of

complaint exhibited and filed against you in our said court,

wherein the United States is complainant and you are de-

fendants, and further to do and receive what our said circuit

court shall consider in this behalf, and this you are in

nowise to omit under the pains and penalties of what may
befall thereon.

And this is to command you, the marshal of said district,

or your deputy, to make due service of this our writ of

subpoena and to have then and there the same.

Hereof fail not.
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Witness the lionorable Melville W. Fuller, Chief-Justice

of the Supreme Court of the United States, and the seal of

our said circuit court, aflSxed at Portland, in said district,

this 30th day of August, in the year of our Lord one thou-

sand eight hundred and eighty-nine, and of the Independ-

ence of the United States the one hundred and

j Seal of the U. S. Circuit Court, [ E. H. Lamson,

\
District of Oregon. j" Clerk.

By R. B. Lamson, Deputy Clerk.

Memorandum pursuant to equity rule No. 12 of the Su-

preme Court of the United States:

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on or be-

fore the day at which the above writ is returnable; other-

wise the complainant's bill therein may be taken pro confesso.

(Indorsed:) No. 1632. In the circuit court of the United

States for the district of Oregon. In equity. The United

States vs. Oregon Central Military Eoad Co. et al. Sub-

poena adresjxyndendum. (Endorsed :) Eeturned and filed April

17, 1890. E. H. Lamson, clerk. By E. B. Lamson, deputy

clerk.

And afterwards, to wit, on the 17th day of September,

1889, there was duly filed in said court a praecipe for ap-

pearance of defendants in words and figures as follows, to

wit:

III ihe circuit court of the United States for the District of

Oregon.

The United States,
)

vs. V No. 1632.

Oregon Central Military Egad Cg. et al.
j

To the clerk of the above-entitled court:

You will please enter our appearance as solicitors in the

above-entitled cause for the defendants, except B. J. Pengra,

C. E. Pengra, and the Oregon Central Military Eoad Com-
pany.

DOLPH, BELLINGEE, MALLOEY & SIMON,
By C. E. S. Wood,

Of Counsel.
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(Indorsed:) No. 1632. In the circuit court of the Uuited

States for the district of Oregon. The United States vs.

Oregon Central Military Road Co. et al. Praecipe for ap-

pearance of defendants. Filed and entered Sept. 19, 1889.

R. H. Lamson, clerk. By D. W. Stevens, deputy.

And afterwards, to wit, on the 17th day of September,

1889, there was <luly filed in said court a petition for leave

to file double pleas in words and figures as follows, to wit:

In the circuit court of the United States for the District of

Oregon.

The United States, complainant, \

vs. y

E. B. Pond et al., defendants, j

Your petitioner, the defendant E. B. Pond, for himself

and others of like equity, showeth that the complainant

having exhibited its bill in the honorable court against your

petitioner, and your petitioner having entered their appear-

ance in the above-entitled suit, your petitioner is now ad-

vised that it will be inconvenient and against equity and the

full administration of justice to be required to plead singly

in this suit; that there are several distinct and separate de-

fenses to the entire subject-matter of the bill, which de-

fenses do not involve the expense, trouble, and delay of

making issue on the actual construction of the road and

taking testimony in such issue, and your petitioner showeth

that he ought to be allowed to enter more than one plea to

this bill. Wherefore your petitioner prays for an order al-

lowing him to plead more than one plea to the bill filed

herein, to wit:

1. Bona fide purchase.

2. Delays, laches, and estoppel against equity.

3. Effect of the governor's certificates.

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for the Def'ts.

(Endorsed :) Filed Sept. 17th, 1889.

R. H. Lamson, clerk.

By D. W. Stevens, deputy.

And afterwards, to wit, on the 2d day of October, 1889,

there was duly filed in said court exceptions of defendants
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N. D. Eideout et al. to bill in words and figures as follows,

to wit:

lu the circuit court of the United States for the District of

Oregon.

The United States, plaintiff, 1 •

vs.

The Oregon Central Military Koad
f

Company and others, defendants. J

Exceptions taken by N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lenning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohnaan, and the California &
Oregon Land Company, defendants herein, to the bill of

complaint of the plaintiflf.

These defendants except to all the parts of said bill herein

described as being matters not material to said suit, and

which cannot aid the plaintiff in obtaining the relief sought

by said bill, and pray that they may be expunged, with

costs, to wit:

First exception

:

For that said bill is impertinent from and after the word

*' effect," in the third line of the third paragraph thereof, to

the end of said paragraph.

Second exception:

For that said bill is impertinent from and after the word
" same," in the fourth line of the thirteenth paragraph

thereof, to the end of said paragraph.

Third exception:

For that the said bill is impertinent in the twenty-first

paragraph by containing the words "and maintained," in

the ninth line thereof, and the words "or maintained," in

the eighteenth and nineteenth lines thereof, and the words
" or maintained," in the twenty-first line thereof.

DOLPH, BELLINGER, MALLOEY & SIMON,
Solicitors for Defendants above named.

[Endorsed:] Filed Oct. 2, 1889.

E. H. Lamson, Clerk.
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And afterwards, to wit: on Monday, the 7th day of Oc-

tober, 1889, the same being the 1st judicial day of the reg-

ular October term of said Court. Present, the honorable

Lorenzo Sawyer, United States circuit judge, presiding, the

following proceedings were had in said case, to wit:

In tht circuit court of the United States for the ninth judicial

district of Oregon.

The United States
vs.

The Oregon Central Military Wagon
Koad Company et al.

October 7 th, 1889. *

This cause was heard upon the motion of certain of the

defendants for leave to file more than one plea to the bill,

and upon the exceptions of the defendants N. D. RideJut,

Edgar Mills, E. B. Pond, Nicholas Lenning, W. C. Belcher,

J. W. Peck, B. F. Baker, M. P. Jones, Isaac Lohman, and

the California and Oregon Land Company to said bill for

impertinance, and was argued by Mr. Lewis L. McArthur,

United States attorney, and Mr. William Carey Johnson,

special assistant United States attorney, for the plaintiff,

and by Mr. Cyrus A. Dolph and Mr. Charles B. Bellinger, of

counsel for said defendants; on consideration whereof it is

ordered that said motion be, and the same is hereby,

allowed, and that said exceptions be, and the same are

hereby, sustained.

And afterwards, to wit, on the 24th day of October, 1889,

there was duly filed in said court a plea and answer of de-

fendant California & Oregon Land Co. in words and figures

as follows, to wit;
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In the circuit court of the United Slates for the district of

Oregon.

The United States, plaintiff,

vs.

The Oregon Central Military Road Com-
paiiv, B. J. Peiigra, C. E. Pengra, G. W.
Colbv, John Bog^'s, Is. D. Rideout, W.
H. Parks, P. F. Parks. Edgar Mills, C. E.^

Pond, Nicholas Lnnning, W. C. Belcher,/

F. B. Simpson, J. W. Peck, Isaac Allen,

|

B. F. Baker, M. P. Jones, D. H. Hoi
brook, Isaac Locliman, A. D. Breed, and
The California and Oregon Land Com-
pany, defendants.

The plea and answer of the defendant. The California and

Oregon Land Company.

This defendant, by protestation, not confessing or acknowl-

edging the matters and things in and by said bill set forth

and alleged to be true, in such manner and form as the same

are thereby and therein set forth and alleged, for plea to

the whole of the said bill or to so much and such part

of the said bill as prays that the land granted to the State

of Oregon by the act of Congress on the 2d day of July,

1864, and the act amendatory thereof passed on the 20th day

of December, 1866, and now owned by this defendant, The
California and Oregon Land Company, be decreed forfeited

to the United States and restored to the public domain says,

that on October 24th, 1864, the legislature of Oregon granted

to the defendant. The Oregon Central Military Road Com-
pany, all land, right of way, rights, privileges, and immuui-

nities granted to the said State of Oregon by said act of

Congress of July 2nd, 1864, together with all such lands,

rights, privileges, and immunities as might thereafter be

granted to said State to aid in the construction of the said

road mentioned and provided for in said act of Congress.

That on July 27th, 1866, the governor of Oregon duly

certified that in accordance with said act of Congress of

October 24th, 1864, and with said act of the legislature of

Oregon, he had passed over and carefully examined the first

fifty miles of the Oregon Central Military Road Company's

road, beginning at Eugene City and extending eastward and

»



82 UNITED STATES VS. CAL. & OUEG. LAND CO.

towards the southern or eastern boundary of the State of

Oregon, and that the first continuous fifty miles of said

road, beginning at Eugene City, were completed in accord-

ance with the requirements of said act of Congress and the

laws of Oregon.

That on November 26 th, 1867, the governor of Oregon
duly certified that the section of said military' road extend-

ing from tlie point to which it had already been approved,

as hereinbefore stated, thence to Crescent Lake in the valley

of the Deschutes, being forty-two and one-half miles, more or

less, having been carefully inspected and found to be well and
faithfully built and fully up to the requirements of the law,

and' that he had therefore approved and received the same.

That on the 12th day of January, 1870, the goyernor of

Oregon duly certified that said military road had been com-

pleted as required by said act of Congress, and the said act

of the legislature of Oregon from Eugene City, Oregon, to the

eastern boundary of the State.

That each of said several certificates was made honestly

and in good faith aild without any fraudulent intent or pro-

curement or false representation by any person whomsoever.

That the said grant of lands and all rights and interests

thereunder were by sundry mesne conveyances since said last

mentioned date, conveyed and transferred to and vested in

this defendant, the California and Oregon Land Company, and

that said defendant compau}' has since been and is now the

owner in fee of all the lands granted by said act of Congress,

save only as to a portion of said lands heretofore conveyed

by said defendant and its grantors.

And for a further and second plea to the whole of the said

bill, this defendant, the California and Oregon Land Com-
pany says: That on October 24th, 1864, the legislature of

Oregon granted to the defendant. The Oregon Central Mili-

tary Road Company, all lands, rights of way, rights, priv-

ileges and immunities granted to the said State of Oregon

by said act of Congress of July 2ud, 1864, together with all

such lands, rights, privileges and immunities as might there-

after be granted to said State to aid in the construction of

the said road mentioned and provided for in said act of

Congress.
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That on July 27tb, 1866, the governor of Oregon duly cer-

tified that in accordance with said act of Congress of Octo-

ber 24th, 1864, and Avith said act of the legishitnre of Ore-

gon, he had passed over and carefully examined the first

fifty miles of the Oregon Central Military Road Company's

road beginning at Eugene City and extending eastward and

towards the southern or eastern boundary of the State of

Oregon, and that the first continuous fifty miles of said road

beginning at Eugene City were completed in accordance

with the requirements of said act of Congress and of the

laws of Oregon.

That on November 26th, 1867, the governor of Oregon duly

certified that the section of said military road extending

from the point to which it had already been approved as

hereinbefore stated, thence to Crescent Lake in the valley

of the Deschutes, being forty-two and one-haif miles, more or

less, having been carefully inspected and found to be well

and faithfully built and fully up to the requirements of the

law, and that he had therefore approved and received the

same.

That on the 12th day of January, 1870, the governor of

Oregon duly certified that said military road had been com-

pleted as required by said act of Congress and the said act

of the legislature of Oregon, from Eugene City, Oregon, to

the eastern boundary of the State.

That the Commissioner of the General Land Office, and

the Secretary of the Interior, did on the following several

dates, to wit: November 13th, 1867, April 21st, 1871, De-

cember 8th, 1871, and April 2nd, 1873, execute and deliver

to the State of Oregon in pursuance of the said acts of Con-

gress and on account of said road, certified lists of certain of

the lands "in place" granted to the State in aid of the

construction of said road, which lists embrace an aggregate

of above 361,327,{fu acres of such grant.

That on about the 15th day of May, 1874, the defendants

G. W. Colby. John Boggs, N. D. Rideout, W. H. Parks, R.

F. Parks, Edgar Mills, E. B. Pond, Nicholas Lenning, W.
C. Belcher, F. B. Simpson, J. M. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, and Isaac Lohman, then residents of

the State of California, placing confidence in the truth of
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tlio hereinbefore mentioned certificates of the governor of

Oregon, that the said road had been duly and seasonably

constructed and completed in accordance with the terms of

the said grunting acts, and also in the said certified lists did

purchase in good faith, and for a valuable consideration, to

wit: for the sum of $200,000 from the defendants, B. J. and

C. E. Pengra, all the said lands granted in said act of Con-

gress, that said B. J. Pengra claimed at the time to be the

owner of said lands by virtue of the deeds to him from the

Oregon Central Military Boad Company of date respectively

May 12th, and October 12th, 1874, "which deeds are de-

scribed in paragraph 18 of the bill of complaint herein and

of which the exhibits I and J attached to said' bill are cop-

ies, that said company at the time of said conveyances was

the owner of said grant by grant from the State of Oregon
as set forth in said bill.

And this defendant avers that said sum of $200,000 was

paid by said defendants in money, truly and bona fide, and

without notice previous thereto, or to the delivery of the

convej'ances thereof, or of any of the pretemled fraudulent

representations or acts in the bill of complaint set forth, and

without any reason to believe or suspect that there had been

any fraudulent act or misrepresentation in the examination

or certifyiug the completion of said road, or any part there-

of, or that said road had not been wholly, seasonably, and

properly completed in accordance with the requirements of

said granting acts.

And this defendant says that said purchasers were the

promoters, organizers, and original stock subscribers and

holders of the defendant, the California and Oregon Land
Company; that said company is duly incorporated under

the laws of the State of California for the purpose of taking

said land grant, and as a convenient means of managing the

property and interests of the said several purchasers in said

land grant, and to this end said several purchasers did on

March 3rd, 1871, convey to said company their several

interests in said grant in consideration of the interest and

stock in the said corporation severally held by them; that

at the time of the said transfer and conveyance to said

corporation, neither the said company nor any of its



UNITED STATES VS. CAL. & OREG. LAND CO. 85

officers, or agents, or stockholders, had any notice or reason

to believe or suspect that there had been any fraud or mis-

representation, or failure of duty in the examination or cer-

tifying aforesaid, but the transfer to and the taking by said

company was had and done really, bona fide, and upon the

confidence placed by them and each of them in the truth of

the said certificates.

That so confiding and relying and without notice or reason

to believe or suspect any of the alleged fraudulent acts or

misrepresentations in the bill of complaint charged, the said

promoters and t]ie said land company have really and bona

fide paid in the care and expense attending said lands the

sum of $87,775.10, and in addition thereto have paid in

taxes levied under the laws of Oregon the sum of $39,-

362.12. That there has not been received by said company,

or by its stockholders on account of said lands, to exceed

the sum of $14,504.64,- which sum has been derived from

sales and rents of lands thereof. That since the conveyance

of said grant and lands to said California and Oregon Land

Company, there have been from time to time sales and

transfers of the stock of said company to others than its

original stockholders, who are now the owners and holders

of such stock, and so were at the commencement of this

suit; tliat such purchases have been made by such holders,

in the confidence reposed by them in the truth of the said

certificates and in reliance upon the said hereinbefore men-

tioned li.«tiug of lands and upon the said act of Congi'ess

approved June 18th, 1874, and cited in the 16tli paragraph

of the bill of complaint herein; that various sums per share

up to $20 per share were really and bona fide paid by such

purchasers for such stock, without notice by them, or rea-

son to believe or suspect any of the alleged fraudulent acts

or misrepresentations in the said bill charged; that said

company's capital stock consists of twenty thousand shares

which is, and at the beginning of this suit was, held by

twenty-five stockholders, of whom only eight were originally

stockholders in said company, or are defendants in this

suit.

All which matters and things this defendant does aver to

be true, and it pleads the said matters in bar to the plain-
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tiff's bill of complaint, and prays the judgment of this

honorable court whether it ought to be required to make
any other or further answer to said bill and prays to be

hence dismissed with its costs and charges in that behalf

wrongfully sustained.

DOLPH, BELLINGEE, MALLOEY & SIMOIiJ,

Solicitors for the Defendant, the California and Oregon
Land Co.

California and Oeegon Land Company,

J
Corporate) By E. B. Pond, President,

I
seal.

J
and Abraham Halsey, Secretary.

State of California, )

County of San Francisco.

)

The plea of the defendant, the California and Oregon

Land Company, was taken this 17 day of October, 1889, be-

fore me, under the common seal of the said corporation, as

by its said seal thereto attached appears.

[seal.] J. D. Monckton,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

District of Oregon, ss :

I, C. B. Bellinger, hereby certify that I am one of the

solicitors for the defendant, the California and Oregon Land
Company, in the foregoing entitled suit, and that in my
opinion the foregoing pleas are well founded in point of

law.

C. B. Bellinger.

State of California,
Countv of San Francisco,

> ss.

I, E. B. Pond, being first duly sworn, do depose and say

that I am the president of the California and Oregon Land

Company, defendant in the above suit; that the foregoing

pleas are true in point of fact, and that the same are not

interposed for delay.
E. B. Pond.
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Subscribed and sworn to before me this 17th day of

October, 1889.

[seal.] F. D. Monckton,

Deputy Clerk and Commissioner U. S. Circuit Court,

Northern District of California.

(Endorsed:) Filed Oct. 24, 1889.

Ft. H. Lamson, Clerk,

And afterwards, to wit, on the 24th day of October, 1889,

there was duly filed in said court an answer of defendant,

California & Oregon Land Co. , in words and figures as fol-

lows, to wit:

In the circuit court of the United States for the district

of Oregon.

The United States, plaintiff,

vs.

The Oregon Central Military Koad Company,
B. J. Pengra, C. E. Pengra, G. W. Colby,
John Boggs, N. D. Eideout, W. H. Parks,
K. F. Parks, Edgar Mills, C. E. Pond, ^
Nicholas Lunning, W. C. Belcher, F. B.
Simpson, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, D. H. Holbrook, Isaac
Lehman, A. D. Breed, and The California

and Oregon Land Company, defendants.

To the honorable the judges of the circuit court of the United

States for the district of Oregon :

The answer of the California and Oregon Land Company
to the bill of complaint of the United States, complainant,

accompanying the pleas of this defendant and fortifying the

same, and not waiving the said pleas.

This defendant now, and at all times hereafter, saving to

itself all and all manner of exceptions or otherwise that may
or can be taken to the many errors, uncertainties, and im-

perfections in the said plaintiff's bill contained, for answer

thereto or to so much thereof as this defendant is advised

it is necessary or material for it to make answer to, answer-

ing says:

In answer to the first paragraph of the said bill, this de-

fendant admits that all the allegations therein contained are

true.
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In answer to the second paraj^raph of the said bill, this

defendant admits that all the allegations therein contained

aie true.

In answer to the third paragraph of the said bill, this de-

fendant admits that all the allegations therein contained are

true.

In answer to the fourth paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fifth paragraph of the said bill,

this defendant admits that the governor of Oregon, on

the 27th day of July, 1866, made and issued the

certificate set forth in said paragraph ; but it says

it has no knowledge or information concerning the

other matters alleged and contained in said paiagiapli,

but it believes that neither the officers, stockholders, or

agents of the Oregon Central Military Road Conipany, nor

any one of them, nor any other persons or person, acting in

the interest of said company, or of any such officers, stock-

holders, or agents, or of either of them, on the said 27th

day of July, 1866, or at any other time, falsely or fraudu-

lently represented to Addison C. Gibbs, then governor of

Oregon, or to any other person, that said road had been

constructed for fifty miles, or for any distance, from Eugene
City eastward, or from any other point or in any direction,

as required by law, nor that they, the said officers, stock-

holders, agents, or representatives, or other persons, or any

one or more of them, then, or at any time, knew that any

such representations were false, or that said road had not

in any respect been constructed according to law, nor that

they, or any of them, made said alleged false and fraudu-

lent representations, or any representations, or so did for

the purpose of procuring the issuance of such certificate, or

for any purpose.

And this defendant believes that no such false or fraudu-

lent representations were ever made by any of the said

officers, stockholders, agents, or representatives of said

company, or by any persons or person in its behalf, and

that no representations of any kind were made by any one

on behalf of said company for the purpose of procuring the

issuing of said certificate by the governor.
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And this defendant denies that said certificate was issued

through Tiny false or fraudulent representations by the offi-

cers, stockholders, agents, or representatives of said com-

pany, or of any of them, or of any peison in its behalf, as

alleged in said fifth paragraph of said bill of complaint.

In answer to paragraph six of said bill this defendant de-

nies the allegations therein contained, and it denies that

said Oregon Central Military Koad Company, or that its

officers, agents, or representatives, or that any one in its

behalf, fraudulently or otherwise, pointed out to said gov-

ernor any county road or led him to believe that any county

road was owned or had been constructed by said company,

and it says that the said Oregon Central Military Road Com-
pany had on and prior to the 27th day of July, 1866, con-

structed the fifty miles of road mentioned in the said cer-

tificate of the governor of Oregon, in all respects according

to the requirements of the said act of Congress, which fact

Addison C. Gibbs, then governor of Oregon, ascertained

and knew from an examination of the same by him made,

and by proof thereof to his satisfaction.

In answer to the seventh paragraph of said bill of com-

plaint, this defendant admits that the governor of Oregon,

on the 26th day of November, 1867, made and issued the

certificate set forth in said paragraph; but it says it has no

knowledge or information concerning the other matters al-

leged and contained in said paragraph, but it believes that

neither the officers, stockholders, or agents of the Oregon

Central Military Road Company, nor any one of them, nor

any other persons or person acting in the interest of said

company, or of any such officers, stockholders, or agents, or

of either of them, on the said 26th day of November, 1867, or

at any other time, falsely or fraudulently represented to

George L. Woods, then governor of Oregon, or to any other

person, that said road had been constructed forty-two and

one-half miles, or for any distance, from Eugene City

eastward, or from any other point or in any direction, as

required by law, nor that they, the said officers, stockholders,

agents, or representatives, or other person, or any one of

them, then or at any time knew that any such representa-

tions were false, or that said road had not in any respect
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beeo constructed according to law, nor that they or any of

them made said alleged false and fraudulent representations,

or so did for the purpose of procuring the issuance of such

certificate.

And this defendant believes that no such false or fraudu-

lent representations were ever made by any of the said

ofiicers, stockholders, agents, or representatives of said

company, or by any persons or person in its behalf.

And this defendant denies that said certificate was issued

through any false or fraudulent representations by the offi-

cers, stockholders, agents, or representatives of said com-

pany, or of either of them, or of any person in its or their

behalf.

In answer to the eighth paragraph of said bill of com-

plaint, this defendant denies the allegations therein con-

tained, and it says that the Oregon Central Military Eoitd

Company had on November 26th, 1867, constructed forty-

two and one-half miles of road in all respects as required by

said act of Congress, which fact the said George L, Woods,

then governor of Oregon, then and there well knew from an

examination and inspection by him made and- from proof

thereof to his satisfaction.

In answer to paragraph nine of said bill of complaint, this

defendant denies that said certificate issued as aforesaid by
the governor on November 26th, 1867, was procured by the

said road company by or through any false or fraudulent

representations by the officers, stockholders, agents, or rep-

resentatives thereof, or of any of them, or of any person or

persons, and it believes that no representations were at any

time made by any person or persons in behalf of said com-

pany, or otherwise, in order to enable it falsely or fraudu-

lently to obtain possession or control of the lands, or of any

of them, lying within the limits of said grant, or that the

acceptance of said road by the governor was a fraud upon

the United States. On the contrary, this defendant says

that said road was constructed in all respects as re-

quired by law, and was fairly and in good faith accepted

by the governor of the State of Oregon.

In answer to the tenth paragraph of said bill of complaint,

this defendant admits that the governor of Oregon on the
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12th day of January, 1870, made and issued the certificate

in said paragraph set forth, and it says it has no knowledge

or information concerning the otiier matters in said para-

graph alleged, but it believes that neither the officers, stock-

holders, or agents of the Oregon Central Military Road
Company, nor any one of them, nor any other person acting

in his or their interest, or in the interest of said company,

on the said 12th day of January, 1870, or at any other time,

falsely or fraudulently represented to George L. Woods,

then Governor of Oregon, or to any other person, that said

road had been constructed as required by law or presented

a map falsely showing the same, or the route thereof, nor

that they, the said officers, stockholders, agents, or repre-

sentatives, or any one of them, or other person, then or at

any time knew that any such representations were false, or

that said road had not been constructed in any respect as

required by law, nor that they or any of them made said

alleged false and fraudulent representations, or so did for

the purpose of procuring the issuance of such certificate.

And this defendant believes that no such false or fraudulent

representations were ever made by any of the said officers,

stockholder.*!, agents, or representatiresof said company, or

by any person in its or their behalf.

In answer to paragraph eleven of said bill of complaint,

this defendant denies the allegations therein contained, and

it says that the Oregon Central Military Road Company
had on said January 12th, 1870, constructed a road in all

respects as required by said act of Congress within tiie

limits of said grant, from Eugene City to the eastern bound-

ary of the State of Oregon, which fact the said George L.

TVoods, then governor of Oregon, well knew from an ex-

amination and inspection by him made and from proof

thereof to his satisfaction.

In answer to paragraph twelve of said bill of complaint

this defendant denies that any of said certificates were pro-

cured by said Military Road Company through any false or

fraudulent representations by any of its officers, stockhold-

ers, agents, or any other person, and it believes that no

such representations were at any time made or were so made

to enable said company to falsely or fraudulently obtain
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possession or control of any of the lauds of said grant, or

tiint the acceptance of said road by the governor of Oregon
was a fraud upon the United States. On the contrary, this

defendant says that said road was constructed in all re-

spects as required by said act of Congress, and was fairly

and in good faith accepted by the governor of Oregon.

In answer to paragraph thirteen of s^id bill of complaint,

this defendant says that the said road was graded, bridged,

cleai*ed, and constructed in whole through its entire length, so

as to be a public highway, and so as to permit of its regular

use as a wagon road, and so as to permit the transportation of

property, troops, and mails of the United States over them.

In answer to paragraph fourteen of said bill of complaint,

this defendant says that in the construction of the said road

by the said Oregon Central Military Road Company, there

was expended by that company about $130,000.00, and that

the lands granted to said company were disposed of by it

to re-imburse it for such expenditure.

In answer to paragraph fifteen of said bill of complaint,

this defendant says that the lands granted by Congress were

dispos^^d of by the State to the said Military Road Com-
pany for the purposes expressed in said act of Congress, and

have been applied to re-imburse said company for the ex-

penditure made by it in the construction of said road.

In answer to paragraph sixteen of said bill of complaint,

this defendant says the statements therein contained are

trne.

In answer to paragraph seventeen of said bill of complaint,

this defendant says that it is true that the Commissioner

of the General Land OflBce and the Secretary of the Inte-

rior did on the several dates in said paragraph mentioned

execute and deliver to the State of Oregon, for the benefit

of said road, certified lists of land as in said paragraph al-

leged, and it believes the number of acres so certified to be

correctly stated in the exhibits attached to the bill of com.

plaint. But this defendant denies that said Commissioner or

said Secretary was deceived, misled or imposed upon by any

false or fraudulent certificates, or was otherwise deceived,

misled, or imposed upon in the execution and delivery of
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the said certified lists of land to the State of Oregon, and

this defendant says that said certificrttes were so issued and

delivered properly and fairly. And this defendant admits

that the President of the United States did, as alleged in

said paragraph, issue to the Oregon Central Military Koad

Company pateut or patents for the number of acres therein

mentioned; but it denies that he was deceived, misled or

imposed upon in so doing by any false or fraudulent certifi-

cates or otherwise, and it says that said patents were prop-

erly and fairly issued.

In answer to paragraph eighteen of said bill of complaint,

this defendant admits the execution and delivery of the sev-

eral conveyances and transfers therein mentioned, and it

says that said grant and all rights and interests thereunder

have passed by such conveyances and are now held by and

vested in the defendant, the California and Oregon Land

Company, except as to about one thousand acres heretofore

sold and conveyed by said company.

In answer to paragraph nineteen of said bill of com-

plaint this defendant admits the matters therein stated to be

true.

In answer to paragraph twenty of said bill of complaint,

this defendant says it believes that the maps or plats re-

ferred to in the certificate hereinbefore mentioned show the

line of said road, the aggregate amount of land included in

said grant, the number of acres which have been in efi'ect

patented, and^the number of acres for which said company

claims the right to have patents issue as stated in said para-

graph, but denies that the claim of said company to have

of right a patent issue for the lands so claimed is question-

able, and it says that it has good right in equity to such

patent.

In answer to paragraph twenty-one of said bill of complaint,

thig defendant says that neither of the defendants nor any

of its officers, stockholders, or agents, at the time of the

execution and delivery of the said deeds, or at thetimeof the

execution of any of such deeds, or at the time of the accru-

ing of any of their interests in said land, or at any time,

had any knowledge that the road provided for in said act of

Congress had not been constructed as required by said act,
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or so as to be in every sense a public highway, or so that it

could be used by the United States, or by any of the citi-

zens or residents thereof as a public highway, or so that

the United States could transport its property, troops, or

mails over the same, and it says that neither of them had

at any of such times, or at any time, any knowledge that no

grades had been established or constructed upon any part

of said road, or that no clearing had been done on any part

thereof, or that no bridge or bridges had been built or fer-

ries established over any stream on the line thereof, or that

no cuts or turnouts had been constructed at every proper

place on said line of road; tiiat neither of them had at any

time any knowledge that said road was not begun and com-

pleted within five years from the date of the passage of said

act of Congress, or that it had never been begun or con-

structed. That neither of them at any time knew that any

of the statements made ia any of the said certificates of the

said governor of Oregon were false, or that either of said gov-

ernors did not examine the road and every part thereof re-

ferred to in such certificates, or that either of said certifi-

cates had been procured by false or fraudulent representa-

tions, or that either of said patents were procured upon

any false certificates; on the contrary, this defendant and

its several stockholders believe, and so believed at the time

it acquired said lands, that said road had in all respects

been constructed within the time and in the manner re-

quired by the act of Congress, and that said certificates

were in all respects true.

And this defendant further answering the matters in said

bill of complaint alleged says: That on about the 15th day

of May, 1874, the defendants, C. W. Colby, John Boggs,

N. D. Eideout, W. H. Parks, E. F. Parks, Edgar Mills, E.

B. Pond, Nicholas Lenning, W. C. Belcher, F. B. Simpson,

J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones, and

Isaac Lohman, then residents of the State of California,

placing confidence in the truth of the hereinbefore men-

tioned certificates of the governor of Oregon that the said

road had been duly and seasonably constructed and com-

pleted in accordance with the terms of the said granting

acts, and also in the said several certificates of the Commis-
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sioner of the General Land Office and Secretary of tbe In-

terior, did purchase in good faith and for a valuable con-

sideration, to wit, for the sum of S200,000, from the defend-

ants, B. J. and C. E. Pengra, who had succeeded to the

ownership of the said grant of lands, through the act of the

legislature of Oregon, and the conveyances, assignments,

and transfers of said Oregon Central Military Koad Com-

pany, as stated in the bill of complaint herein.

And this defendant avers that said sum of $200,000 was

paid by said defendants in money, truly and bona fide, and

without notice previous thereto or to the delivery of the

conveyances thereof of any of the pretended fraudulent rep-

resentations or acts in the bill of complaint set forth, and

without any reason to believe or suspect that there had been

any fraudulent act or misrepresentation or failure of duty in

the examination or certifying the completion of said road or

of any part thereof, or that said road had not been wholly,

seasonably, and properly completed in accordance with the

requirements of said granting acts.

And this defendant says that said purchasers were the

promoters, organizers, and original stock subscribers and

holders of tlie defendant, the California and Oregon Land

Company; that said company is duly incorporated under

the laws of the State of California, for the purpose of taking

said laud grant, and as a convenient means of managing the

property and interests of the said several purchasers in said

land grant, and to this end said several purchasers did, on

March 3rd, 1871, convey to said company their several in-

terests in said grant in consideration of the interest and

stock in the said corporation severally held by them; that

at the time of the said transfer and conveyance to said cor-

poration neither the said company nor any of its officers or

agents or stockholders had any notice or reason to believe

or suspect that there had been any fraud or misrepresenta-

tion or failure of duty in the examination or certifying afore-

said, but the transfer to and the taking by said company

was had and done really, bona fide, and upon the confidence

placed by them and each of them in the truth of the said

certificates.

That so confiding and relying, and without notice or rea-
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son to believe or suspect any of the alleged fraudulent acts

or misrepresentations in the bill of cornplaiut charged, the

said promoters and the said land company have really and

bona fide paid in the care and expense attending sjiid lands

the sum of $87,775.10, and in addition thereto have paid in

taxes, levied under the laws of Oregon, the sum of $39,-

362.12.

That there has not been received by said company or by

its stockholders, on account of said lands, to exceed the

sum of $14,504.64, which sum has been derived from rents

and sales thereof.

That since the conveyance of said grant and lands to said

California and Oregon Land Company there have been from

time to time sales and transfers of the stock of said com-

pany to others than its original stockholders, who are now

the owners and holders of such stock, and so were at the

commencement of this suit. That such purchases have been

made by such holders in the confidence reposed by them in

the truth of the said certificates, and in reliance upon the

said hereinbefore-mentioned listing of lands and upon the

said act of Congress approved June 18th, 1874, and cited in

the 16th paragraph of the bill of complaint herein; that

various sums per share up to $20 per share were really and

bona fide paid by such purch'ers for such stock without no-

tice by them or reason to believe or suspect any of the al-

leged fraudulent acts or misrepresentations in the said bill

charged; that said company's capital stock consists of twenty

thousand shares, which is and at the beginning of this suit

was held by twenty-five stockholders, of whom only eight

were originally stockholders in said company or are defend-

ants in this suit.

And this defendant denies all and all maimer of unlawful

combination and confederacy wherewith it is by the said

bill charged without this, that there is any other matter,

cause, or thing iu the said complainant's said bill of com-

plaint contained material or necessary for this defendant to

make answer unto, and not herein and hereby well and suffi-

ciently answered, confessed, traversed, and avoided, or de-

nied, is true to the knowledge or belief of this defendant;

all which matters and things this defendant is ready and
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willing to aver, maintain, and prove, as this honorable court

shall direct, and humbly prays to be hence dismissed with

its reasonable costs and charges in this behalf most wrong-

fully sustained.

DOLPH, BELLINGEE, MALLOEY & SIMON,
Solicitors for the Deft., the Cal. & Oregon Land Company.

California and Okegon Land Company,

j Corporate }
By E. B. Pond, President,

( seal.
)

and Abraham Halsey, Secretary.

State of California,
County of San Francisco.

^

The answer of the defendant, The California and Oregon

Land Company, was taken this 17 day of October, 1889, be-

fore me under the common seal of the said corporation, as

by its said seal affixed appears.

[seal.] J. D. MONCKTON,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

State of California,
/

County of San Francisco, j

*'*'

On this 17 day of October, 1889, personally appeared E.

B. Pond, president of the defendant, The California and

Oregon Land Company, and made oath that he is the presi-

dent of said company and is familiar with its business affairs;

that he has heard the foregoing answer read and knows the

contents thereof, and that the matters and things set forth

therein so far as it relates to the acts of the said defendant

are true, and so far as it relates to the acts of others, he be-

lieves the same to bo true.

E. B. Pond.

Subscribed and sworn to before me this 17th day of Octo-

ber, 1889.

[seal] j. D. Monckton,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

(Endorsed:) Filed Oct. 24, 1889.

R. H. Lamson, Clerk.

And afterwards, to wit, on Tuesday, the 18th day of Feb-

ruary, 1890, the same being the 87th judicial day of the
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regular October term of said court; present, the honorable

George M. Sabin, United States district judge of Nevada,

presiding, the following proceedings were had in said case,

to wit:

/// the circuit court of the United States for the ninth judicial

circuit, district of Oregon.

The United States "]

vs. 1

The Oregon Central Military Wagon l'^^'
-^^^^•

Road Company et al.
J

February 18th, 1890.

This cause was heard upon the pleas of the defendants

filed to the bill of complaint herein, and was argued by Mr.

Lewis L. McArthur, United States attorney, and by Mr.

Charles B. Bellinger and Mr. Rufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged, and decreed that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN, Judge.

(Endorsed:) Filed Feby. 18, 1890.

R. H. Lamson, clerk.

And afterwards, to wit, on the 18th day of February,

1890, there was duly filed in said court an opinion by the

court in words and figures as follows, to wit:

In the circuit court of the United States, ninth judicial circuit,

district of Oregon.

United States "]

vs. !

The Oregon Central Military Road
(

Company. J

opinion of the court.

Tuesday, February 18, 1890.

This case, in nearly all respects, is similar to that just

decided—United States vs. The Dalles Military Wagon
Road Company. The principal diJBference between the cases

consists in the fact that in this case the certificates of the

governor of completion are made on the completion of each

section of fifty miles, and the act authorized the sale of
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thirty sections of the land before any work was clone, and

of thirty more upon the certificate of the governor of the

completion of each ten miles of the road till the whole

should be completed. The first certificate that fifty miles

had been completed was made by Governor Gibbs, and the

subsequent certificates by Governor Woods, who made the

certificates in the other case. So, also, in this case, the

governor is not charged with acting fraudulently in issuing

the certificates, as he was in the other. If this case, as is

contended on this account, is brought within the decision of

the U. S. vs. Flint, U. S. vs. Throckmorton, and U. S. vs.

Carpentier, 4 Sawyer, 42, and the same cases afiirmed on

appeal, 98 U. S., 68, it stands in a stronger position than

the other, for in that view, since the oificer to determine the

question was no participant in the fraud, his decision is

conclusive, and unassailable even in equity. However the

rule may be as applicable to this case, the pleas must be

held sufficient and the bill dismissed for the reasons stated

in the case of the United States vs. The Dalles Military

Wagon Koad Company, and it is so ordered.

SAWYER, Circuit Judge.

(Endorsed:) filed Feb'y 18, 1890.

E. H. Lamson, clerk.

And afterwards, to wit, on Friday, the 21st day of Febru-

ary, 1890, the same being the 90th judicial day of the regu-

lar October term of said court, present, the Honorable

George M. Sabin, United States district judge of Nevada,

presiding, the following proceedings were had in said case,

to wit:

In the circuii court of the United States for the ninth judicial

circuit, district of Oregon.

The United States
vs.

The Okegon Central Military
Wagon Road Company et al.

February 21, 1890.

Now, at this day, on motion of Mr. Franklin P. Mays,

United States attorney, it is ordered that an appeal in this

cause to the Supreme Court of the United States be, and

the same is hereby, allowed.

!-No. 1632.
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And afterwards, to wit, on the 8th day of June, 1891, there

was duly filed in said Court, a mandate from Supreme Court
in words and figures as follows, to wit:

United States of America— ss.

The President of the United States of America.

To the Honorable the Judges of the Cir-

ru.s'.s'upr''em''i'court] cuit Court of the United States for the

District of Oregon.
Greeting:

Whereas, lately in the Circuit Court of the United States

for the District of Oregon, before you, or some of you, in a

cause between the United States, complainant, and the Ore-

gon Central Military Koad Company, B. J. Pengra, C. E.

Pengra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks^ Edgar Mills, C. E. Pond, Nicholas

Lunning, W. C. Belcher, F. B. Simpson, J. W. Peek,

Isaic Allen, B. F. Baker, M. P. Jones, D. H. Holbrook,

Isaac Lohman, A. D. Breed, and the California and Oregon

Land Company, defendants, No. 1632, wherein the decree

of the said Circuit Court, entered in said cause on the 18th

day of February, a.d. 1890, is in the following words, viz:

" This cause was heard upon the pleas of the defendants

filed to the bill of complaint herein, and was argued by Mr.

Lewis L.MoArthur, United States attorney, and by Mr.

Charles B. Bellinger and Mr. Rufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged and decreed, that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN,
Judge."

as by the inspection of the Transcript of the record of the

said Circuit Court, which was brought into the Supreme

Court of the United States by virtue of an appeal agreeably

to the act of Congress, in such case made and provided, fully

and at large appears.

And whereas in the present term of October, in the year

of our Lord one thousand eight hundred and ninety, the said

cause came on to be heard before the said Supreme Court,
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on the said Transcript of record, and was argued by

counsel

:

On consideration whereof, it is now bere ordered, ad-

judged and decreed by this Court, that the decree of the

said Circuit Court in this cause, be and the same is hereby

reversed in so far as it dismisses the bill.

And it is further ordered, that this cause be and the same

is hereby remanded to the said Circuit Court with a direc-

tion to allow the plaintifif to reply to and join issue on the

pleas.

May 25, 1891.

You, therefore, are hereby commanded that such further

proceedings be had in said cause in conformity with the

opinion and decree of this Court as according to right and

justice and the laws of the United States, ought to be had,

the said appeal notwithstanding.

Witness the Honorable Melville W. Fuller, Chief Justice

of said Supreme Court, the twenty-ninth day of May, in

the year of our Lord one thousand eight hundred and

ninety-one.

James H. McKenney,

Clerk of the Supreme Court of the United States.

Endorsed; Filed June 8, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit: on Wednesday, the 10th day of

June, 1891, the same being the 41st judicial day of the reg-

ular April Term of said Court; present, the Honorable

Stephen J. Field, Associate Justice U. S. Supreme Court,

presiding, and the Hon. Matthew P. Deady, United States

District Judge; the following proceedings were had in said

cause, to wit:
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In the circuit conrt of ihe^ United Stales for the district of

Oregon.

The United States
vs. ^

The Oregon Central Military Road Com- ^

pany, B. J. Pengra, C. E. Peiigra, G. W.
Colbv, John Boggs, N. D. Ricleout, W.
H. Parks, R. F. Parks, Edgar Mills,

C. E. Pond, Nicholas Lunniug, W. C. l^No. 1632.

Belcher, F. B. Simpson, J. W. Peck,
Isaac Allen, B. F. Baker, P. M. Jones,
D. H- Holbrook, Isaac Lohman, A. D.
Breed, and The* California and Oregon
Land Company. /

June 10, 1891.

Now at this day comes the plaintiff in the above entitled

cause by Mr. Franklin P. Mays, United States attorney, and

the defendnnts by Mr. C. E. S. Wood, of counsel, and

thereupon said defendants present to the court the man-
date of the Supreme Court of the United States in this

cause, now on file, in the words and figures following, to

wit:

" United States of America—ss:

The President of the United States of America.

To the Honorable the Judges of the cir-

[u.s.supf'me Court.] cult court of the United States for the

district of Oregon.

Greeting:

Whereas, lately in the circuit court of the United States

for the district of Oregon, before you, or some of you, in a

cause between the United States, complainant, and the Oregon

Central Military Road Company, B. J. Pengra, C. E. Pen-

gra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks, Edgar Mills, C. E. Pond, Nicholas

Lunning, W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, J). H. Holbrook, Isaac

Lohman, A. D. Breed, and the California and Oregon Land

Company, defendants, No. 1632, wherein the decree of the

said circuit court, entered in said cause on the 18th day of

February, a.d. 1890, is in the following words, viz: 'This

cause was heard upon the pleas of the defendants filed to
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the bill of complaint herein, and was argued by Mr.

Lewis L. Mc Arthur, United States Attorney, and by Mr.

Charles B. Bellinger and Mr. Kufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged and decreed, that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN,
Judge."

as by the inspection of the transcript of tlie record of the

said circuit court, which was brought into the supreme

court of the United States by virtue of an appeal, agreeably

to the act of Congress in such case made and provided, fully

and at large appears. And whereas, in the present term of

October, in the year of our Lord one thousand eight hun-

dred and ninety, the said cause came on to be heard before

the said supreme court, on the said transcript of record, and

was argued by counsel : On consideration whereof it is now
here ordered, adjudged and decreed by this court, that the

decree of the said circuit court, in this cause, be, and the

same is hereby, reversed in so far as it dismisses the bill.

Aud it is further ordered that this cause be and the same

is hereby remanded to the said circuit court, with direc-

tion to allow the plaintiff to reply to and join issue on the

pleas.

May 25, 1891.

You, therefore, are hereby commanded that such further

proceedings be had in said cause in conformity with the

opinion and decree of this Court, as according to right and

justice and the laws of the United States ought to be had,

the said appeal notwithstanding.

Witness the Honorable Melville W. Fuller, Chief Justice

of said Supreme Court, the twenty-ninth day of May, in

the year of our Lord one thousand eight hundred and

ninety-one.

James H. McKenney,
Clerk of the Supreme Court of the United States.
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And moves the Court that a decree be entered herein in

pursuance thereof; it is therefore adjudged and decreed

that the decree heretofore entered in this cause be and the

same is hereby reversed and set aside in so far as it dis-

misses the bill of complaint herein; and that said plaintiff

be and it is hereby allowed three days from this date in

which to reply to the pleas of the said defendants.

DEADY. J.

Endorsed: Filed June 10, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit: on the 13th day of June, 1891,

there was duly filed in said Court a replication, in words

and figures as follows, to wit:

In the circuit court of the United States, for the District of

Oregon.

The United States

vs.

The Oregon Central Military Eoad Com-
pany, B. J. Pengra, C E. Pengra, G. W.
Colby, John Boggs, N. D. Rideout, W.
H. Parks, R. F. Parks, Edgar Mills, C. E.

Pond, Nicholas Lnnning, W. C. Belcher,

F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, P. M. Jones, D. H. Hol-
brook, Isaac Lohman, A. D. Breed, and
the California and Oregon Land Company.

To the Honorable the Judges of the Circuit Court of the

United States, for the District of Oregon:

The replication of the United States, plaintiff, to the an-

swers and pleas of the above named defendants.

This repliant, saving and reserving to itself all and all

manner of advantage of exception to the manifold insuffi-

ciencies of the said answers and pleas, for replication there-

unto saith, that it will aver and prove its said bill to be true,

certain and sufficient in the law to be answered unto; and

that the said answers and pleas of the said defendants are

uncertain, untrue and insufficient to be replied unto by this

repliant; without this, that any other matter or thing what-

soever in the said answers and pleas contained, material or

effectual in the law to be replied unto, confessed and avoided,

traversed or denied, is true; all which matters and things
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this repliant is and will be ready to aver and prove, as this

Honorable Court shall direct; and humbly prays as in and

ty its said bill it hath already prayed.

W. H. MILLEE,
Attorney General.

FKANKLIN P. MAYS,
U. S. Attorney for Oregon.

CHARLES E. LOCKWOOD,
Assistant U. S. Attorney for Oregon.

W. CAREY JOHNSON,
Special Assistant U. S. Attorney.

Due servicQ of the within roplicatiou by certified copy, as

provided by law, is hereby admitted at Portland, Oregon,

June 13, 1891.

DOLPH, BELLINGER, MALLbRY k SIMON,
Solicitors for Defendant, the California and Oregon Land

Company.

Endorsed: Filed June 1^, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 31st day of July,

1891, the same being the 62d judicial day of the Regular

April Term of said Court; present: The Honorable Matthew
P. Deady, United States District Judge, presiding, the fol-

lowing proceedings were had in said case, to wit:

Tn the circuit court of the United States for the district of

Oregon.

The United States
vs.

The Oregon Central Military Road [

^^- ^^^^•

Co. et cd.
J

Now at this day, on motion of Mr. Franklin P. Mays,
United States Attorney, it is ordered that Mr. Albert H.
Tanner be and he is hereby allowed to enter his appearance

as counsel for the plaintiff herein.

And afterwards, to wit, on the 31st day of July, 1891,

there was duly filed in said Court a praecipe for appearance

of plaintiff in words and figures as follows, to wit:
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In the circuit court of the United States for the district of

Oregon

.

The United States, complainant,
vs.

The Oregon Central Military Egad Company, )-

B. J. JPengra, G. E. Pengra, G. W. Colby,
|

et al.
J

To the Clerk of the above entitled Court

:

You will please enter my appearance as solicitor in the

above entitled cause for the complainant having been ap-

pointed Assistant Attorney by Attorney General.

A. H. TANNER.
Endorsed: Filed and entered July 31, 1891.

R. H. Lamson, Clerk.

By A. B. Lamson, Deputy Clerk.

And afterwards, to wit, on the 4th day of August, 1891,

there was duly filed in said Court, a notice to take testimony

in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States, complainant,
vs.

The Oregon Central Military Road Company, \-

B. J. Pengra, C. E. Pengra, G. W. Colby,
j

et al., defendants. J

To Dolph, Bellinger, Mallory & Simon, solicitors for the

defendant:

You will please take notice that the complainant desires

the evidence to be adduced in this case to be taken orally

before Geo. H. Durham, Examiner, under the 67th Rule of

the Supreme Court as amended.

F. P. MAYS, U. S. District Attorney,

and A. H. TANNER, Solicitors for Complainant.

Due service of the foregoing notice is hereby admitted

and accepted at Portland, Oregon, this 4th day of August,

1891.

RUFUS MALLORY,
Of Solicitors for Defendant.

Endorsed: Filed August 4, 1891.

R. H. Lamson, Clerk.
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And afterwards, to wit, on the 7th day of August, 1891,

there was duly filed in said court a motion to extend time

for taking testimony and affidavit, in words and figures as

follows, to wit:

la the circuit court of lite United Stales for the district of

Oregon.

The United States, Complainant, \

vs. I

The Oregon Central Military Egad Company, V

B. J. Pengra, C. E. Pengra, C. W. Colby,
et al., Defendants.

J

Notice.

To Dolph, Bellinger, Mallory & Simon, solicitors for the

defendants:

You will please take notice that the complainant will on

Wednesday, the 12th day of August, 1891, at 10 o'clock a. m.

of said day, or as soon thereafter as counsel can be heard,

move the court to enlarge and apportion the time which

shall be allowed the parties hereto respectively in which to

take testimony herein, as provided by the 67th Kule of the

Supreme Court as amended.

F. P. MAYS, U. S. District Attorney,

and A. H. TANNER, Solicitors for Complainant.

2)1 the circuit court of the United States for the district of

Oregon.

The United States, Complainant, ]

vs.
I

The Oregon Central Military Road Company, }

B. J. Peugra, C. E. Pengra, C. W. Colby.
|

et al., Defendants. J

Motion.

Now comes the above named complainant and moves the

court to enlarge and extend and apportion the time which

shall be allowed the parties hereto respectively in which to

take testimony herein as provided by the 67th Rule of the

Supreme Court as amended, so as to allow the plaintiff 30

days in which to take its testimony after the defendants

have put in their testimony in support of the pleas and

answers herein filed.
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This motion is baaed upon the affidavit of Albert H. Tan-

ner, hereto attached and marked Exhibit "A" and the

pleadings and papers on file herein.

F. P. MAYS, U. S. District Atty.,

and A. H. TANNEE, Solicitors for Complainant.

In the circuit court of the United States for the district of

Oregon.

The United States, Complainant, "]

vs.
I

The Oregon Central Military Egad Company, }-

B. J. Pengra, C. E. Pengra, G. W. Colby,
et al., defendants.

Affidavit.

United States gf America,
District of Oregon, County of Multnomah.

I, Albert H. Tanner, being first duly sworn, say:

That I am one of the solicitors for the complainant in the

above entitled cause.

That the reply to the pleas and answers herein filed was

filed in this Court on the 13th day of June, 1891, and this

cause put at issue upon the said pleas.

That consequently but little more than 30 days re-

mains in which to take the testimony herein under the 67th

Eule of the Supreme Court allowing three months to the

taking of the testimony in any cause after the same is put

at issue.

That no testimony has been taken as yet in their behalf

by either of the parties to this suit.

That the time remaining, to wit: about 30 days, is in-

sufficient, and that it will be impossible for the complain-

ant to take its testimony herein in support of the bill and

issues made upon the said pleas within that time.

That upon the question of showing the fraud charged in

the bill and notice thereof to the defendants, it will be neces-

sary for the complainant to take the testimony of a large

number of witnesses residing in remote parts of the State,

along the line of the road mentioned in the bill, and to

secure the attendance of the said witnesses in Portland for

examination in this ease.
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That many of said witnesses reside from 400 to 500 miles

from the city of Portland, and that it will require a con-

siderable time to snbpoena said witnesses and to secure

their attendance and take their testimony herein.

That I believe complainant ought to have at least 60 days

after the defendants have put in their testimony in support

of their plea to take testimony in answer thereto and in

support of the bill.

That there are two other cases of the same nature to this

one now pending in this Court, which were put at issue at

the same time and in which the same issues are made and

upon which it will be necessary to take a large amount of

testimony from a large number of witnesses residing in

other and different portions of the State, some of them 400,

500 and 600 miles from the city of Portland where said

testimony is to be taken, and that in order to take the testi-

mony in each of said cases, which the complainant proposes

to take in support of the fraud charged in the bill and to

show notice thereof to the defendants, the same will neces-

sarily have to be taken in each of said cases separately, and

as there is but one Examiner before whom the testimony

can be taken, a further and longer time should be allowed

in said other cases than in the one in which the testimony

is first taken.

That I verily believe that it will be impossible for the

complainant to take its testimony in said cases within the

time remaining of the 90 days since the cases were put at

issue.

That 30 days should be allowed in the first case to the

complainant to take its testimony after the defendants have

put in theirs, 60 days in the second, and 90 days in the

third, and that a shorter time than that allowed to the com-

plainant in each of said suits will greatly embarrass it and

render it impossible to get in all the testimony it desires to

introduce in support of the bill herein and upon the issues

made upon the said pleas and answers herein filed.

A. H. TANNER.
Subscribed and sworn to before me this 6th day of Aug.,

1891.

fsEAL.] H. G. Platt,

Notary Public for Oregon.
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Dae service of the foregoiuj:]^ notice, motion and affidavit

is hereby admitted at Portland, Oregon, this 6th day of

August, 1891.

DOLPH, BELLINGER, MALLOEY & SIMON.
Endorsed: Filed August 7, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 7th day of August, 1891,

there was duly filed in said Court, a certificate from Exam-
iner in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States >

vs. \

The Oregon Central Mflitary Road Company,
,

G. W. Colby, John Boggs, N. D. Rideout,
W. H. Parks, R. F. Parks, Edgar Mills,

C. E. Pond, Nicholas Lunning, W. C.

Belcher, B. F. Simpsou, J. W. Peck, Isaac

Allen, B. F. Parker, M. P. Jones, D. H.
Holbrook, Isaac Lohman, A. D. Breed, B.

J. Pengra, and The California and Oregon
Land Company, defendants.

District of Oregon, ss.

August 6, 1891, 1:30 p.m.

At this day the above entitled cause came on for taking

testimony before me, at my office, in the city of Portland,

in said district, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, hi^

assistant, and the defendants appearing by Rufus Mallory,

of their counsel; whereupon the following proceedings were

had, to wit: Geo. H. Durham, Examiner.

Counsel for complainant now state that they claim under

the issues joined in this suit that the burden is upon it to

begin tbe taking of testimony in support of the bill to prove

the allegations of fraud therein charged and notice thereof

to the defendants, and at this time propose to offer testi-

mony in support of their bill, and for that purpose call as a

witness in behalf of the complainant herein Geoige Joseph

and ask to have him sworn, and to have his testimony taken

herein as required by the 67th Rule of the Supreme Court

as amended.
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Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant for tlie purpose of proving the allegations

of its bill at this time, and claims that the only questions to

be established by proofs are upon issues between the plea

and the reply filed herein; that the onus of proof of truth of

the plea is upon the defendant, and that the question of

construction of the road or any other questions of fraud

charged in the bill cannot be enquired about, but evidence

can only be now introduced to prove the truth of the plea;

therefore objects to the calling of the witness and to the

witness being sworn or examined at this time.

George Joseph, being called as a witness in behalf of the

complainant and duly sworn, testified as follows:

Direct Examination.

Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland, Oregon, occupation law student.

Q—Are yon acquainted with the line of the Oregon Cen-

tral Military Koad leading from Eugene over the mountains

to Southeastern Oregon?

Objected to by counsel for defendant as incompetent, im-

material and not proper testimony to be introduced at this

time.

A—Yes, sir, I am.

Q—Have you been living on the line of this road at any

time?

Objected to as immaterial and incompetent.

A—Yes, near it; within five miles of it.

Q—I will ask you to state fully whether or not any wagon

road was ever constructed or built by the Oregon Central

Military Road Company over or upon the route of said road,

and state fully all that you know about the manner in which

said road was built, if any was built, whether the streams

across which it was built were bridged, whether any grades

were made or turnouts, and state fully the manner in which

said road was built and constructed, if any such road was

built, and when it was and by whom?
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Counsel for the defendant objects to the question as im-

material and irrelevant; that under the pleadings as they

stand now in the court testimony concerning the construc-

tion of the road cannot be introduced and ought not to be

introduced into the record; and counsel therefore requests

the Examiner that before this answer is made the question

as to its materiality and competency and its whole relation

to the case shall be certified to the court for its determina-

tion and decision before any further testimony is taken.

Examiner's Note—I am requested by defendant's counsel,

under the provisions of the United States Equity Rule No.

67, to certify to the CQurt for its consideration and deter-

mination three questions:

First—Whether or not the burden of proof is upon the

complainant to maintain at this time by its testimony the

allegations of the bill so that it will be entitled to the affirma-

tive in opening and closing the testimony; and

Second—Whether or not it is competent for the com-

plainant to introduce at this time evidence tending to show

the manner of the construction of the alleged road, the fact

that such construction did not comply with the law, and that

the defendants had notice thereof ; and

Thirdly—Whether under the pleadings as they now are in

this cause, the only matter to be proved is the truth of the

matter in issue between the plea and tlie replication, apd

whether the affirmative of this proof is not upon the de-

fendant.

And accordingly I herewith certify these questions to the

court for its consideration.

Respectfully submitted,

George H. Durham, Examiner.

Whereupon an adjournment was now taken herein until

10 o'clock to-morrow morning.

George H. Durham, Examiner.
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District and State of Oregon, )

County of Multnomah,
j

I, George H. Durham, Examiner, do hereby certify that

I have prepared the foregoing copy of record, and have

carefully compared the same with the original thereof, and

that it is a correct transcript therefrom and of the whole

thereof.

Portland, Oregon, dated the 6th day of August, 1891.

Geo. H. Durham.
Endorsed: Filed August 7, 1891.

K. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 7th day of August,

1891, the same being the 65th judicial day of the regular

April term of said court; present, the Honorable Matthew
P. Deady, United States District Judge presiding, the fol-

lowing proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States
]

The Oregon CentrIl Military Road
i^^^^^-

^^^^•

Company et al.
J

August 7, 1891.

Now at this day this cause comes on to be heard upon
the following question certified from the Examiner, viz:

"Whether or not the burden of proof is upon the com-
plainant to maintain at this time by its testimony the nlle-

gations of the bill so that it will be entitled to the affirma-

tive in opening and closing the testimony"; and was argued

by Mr. Franklin P. Mays and Mr. A. H. Tanner, of counsel

for the plaintiflf, and by Mr. Kufus Mallory, of counsel for

the defendants; on consideration whereof, it is ordered that

the defendants do first proceed to take testimony in support

of'' their pleas.

And afterwards, to wit: on Saturday, the 8th day of

August, 1891, the same being the 66th judicial day of the

Piegular April Term of said Court; present, the Honorable
Matthew P. Deady, United States District Judge, pre-

siding; the following proceedings were had in said case,

to wit:
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In the circuit court of the United States for the District of

Oregon.

The United States

vs.

The Oregon Central Military Road Com- C
/-No. 1632.

CENTRAL MILITARY JIOAD UOM- {

pany et al.

August 8, 1891.

Now at this day this cause comes on to be heard upon the

application of the plaintiff for an order fixing the time in

which to take testimony herein, and was argued by Mr.

Franklin P. Mays and Mr. A. H. Tanner, of counsel for the

plaintiff, and by Mr. Rufus Mallory, of counsel for the de-

fendants; on consideration whereof it is ordered that said

defendants have thirty days from this date in which to take

their testimony; that said plaintiffs have thirty days

thereafter in which to take its testimony, and that said de-

fendants have ten days thereafter to take their testimony

in rebuttal.

And afterwards, to wit: on the 28th day of August, 1891,

there was duly filed in said Court a motion to amend answer

of defendant, California and Oregon Land Co., in words and

figures as follows, to wit:

In the circuit court of the United States for the District of

Oregon. ^

The United States, Plaintiff,

vs.

The Oregon Central Military Road Com-
pany et al. and the California & Oregon
Land Company, Defendants.

The defendant, the California and Oregon Land Company,

moves the Court to amend the answer by it filed in this

cause in support of its plea tiled herein, by striking out

allegations thereof and inserting others, as follows:

Strike out of the answer to paragraph five of said bill, be-

ginning with line 8, on page 3 of said answer, and extending

to and including line 12, on the same page.



UNITED STATES VS. CAL. & OREG. LAND CO. 115

Paragraph 6.

Strike out all of the answer to paragraph six, on page

three, and insert in lieu thereof the following:

"In answer to paragraph six of said bill of complaint,

this defendant says that at the time of the purchase by this

defendant of the lands in the said bill of complaint men-

tioned it has not knowledge, information or notice of

the matters and things in said sixth paragraph of said

bill contained, but it believes that neither the said Oi'e-

gon Central Military Road Company, or any of its officers,

agents or representatives, or that anyone in its behalf,

fraudulently or otherwise, pointed out to said governor any

county road, or led him to believe that any county road was

owned or had been constructed by said company, and it

says it believes that the said Oregon Central Military Road
Company had, on and prior to the 27th day of July, 1866,

constructed the fifty miles of road mentioned in said cer-

tificate of the Governor of Oregon, in all respects accord-

ing to the requirements of the said act of Congress, which fact

it believes the said Addison C. Gibbs, then Governor of

Oregon, ascertained and knew from an examination of the

same by him made and by proof thereof to his satisfaction.''

Paragraph 7.

Strike out all of the answer to paragraph seven from line

24 to line 28, both inclusive.

Paragraph 8.

Strike out of the answer to the 8th paragraph of said bill,

beginning with the word " denies " on the 30th line of the

4th page, and extending to and including the word " con-

tained " in the same line of the same page, and insert in-

stead thereof " had no knowledge, information or notice of

the matters and things in said eighth paragraph of said bill

contained." Also insert after the words " it says," on the

first line of the fifth page of said answer, the words " it be*

lieves." Also insert after the words "which fact," in the

4th line of the 5th page, the words "it believes."
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Paragraph 9.

Strikeout of paragraph ume, beginning at the words "de-

nie.s" in the 8th line of the 5th page, and extending to and

including the word " persons " in the 12th line of the same

page, and insert as follows; " Says that it has no knowl-

edge, information or notice that said certificate issued as

aforesaid by the Governor on November 26th, 1867, was

procured by the said road company by or through any false

or fraudulent representations by the officers, stockholders,

agents or representatives thereof, or any of them, or of any

person or persons." Strike out that portion of said para-

graph 9 of said answer beginning with the word "on" in the

18th line of the 5th page and extending to and including the

whole of line 21 of the same page.

Paragraph 11.

Strike out the whole of paragraph eleven of said answer

and insert instead thereof:

" In answer to paragraph eleven of said bill of complaint,

this defendant says it had not any knowledge, information

or notice of the matters and things in the said paragraph

eleven contained, and sa3S it believes that the said Oregon

Central Military Road Company had, on January 12th,

1870, constructed a road in all respects as required Hby said

act of Congress, within the limits of said grant, from Eugene

City to the eastern boundary of the State of Oregon, which

fact it believes the said George L. Woods, then Governor

of Oregon, well knew from an examination and inspection

by him made, and from proof thereof to his satisfaction."

Paragraph 12.

Strike out the whole paragraph and insert:

"In answer to paragraph twelve of said bill of complaint

the defendant says it had not any knowledge, information or

notice that any of said certificates were procured by said

Military Pioad Company through any false or fraudulent

representations by any of its officers, stockholders, agents

or any other person, and it believes that no such repre-

sentations were at any time made, or were so made to enable

said company to falsely or fraudulently obtain possession or
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control of any of the lands of said grant, or that the accept-

ance of the said road was a fraud upon the United States."

Paragraph 13.

Strike out paragraph 13 and insert:

"In answer to paragraph thirteen of said bill of com-

plaint this defendant says it had not any knowledge, in-

formation or notice prior to or at the time of tlie purchase

by it of the land in said bill of complaint mentioned, and

of the delivery of the deeds and payment of the money

therefor, that said road was not graded, bridged, cleared

and constructed in whole, through its entire length, and

says it believes it was so constructed in all respects as

required by said act of Congress so as to permit of its

regular use as a wagon road, and so as to permit the

transportation of property, troops and mails of the United

States over the same."

Paragraph 14.

Strike out the whole paragraph and insert:

''In answer to paragraph fourteen of said bill of com-

plaint this defendant says it has no knowledge, informa-

tion or notice of the matters and things in said paragraph

fourteen contained, but says it believes that the said Oregon

Central Military Koad Company constructed said road as

required by said act of Congress, and in so doing expended

about $130,000, and that the lands granted to said company

were disposed of by it to reimburse it for such expendi-

ure.

Paragraph 15.

Insert after the word "says" in the 22nd line of the 7th

page of said answer to said bill, the words "it believes."

Paragraph 17.

Strike out of said answer to paragraph 17 of said bill the

word " denies" in the 9th line of the 8th page of said answer

to said paragraph 17, and insert "says it lias no knowledge,

information or notice." Also insert after the word "says"

in the 4th line of the 8th page of said answer, the words " it

believes." Also strike out the word "denies" in the 19th



118 UNITED STATES VS. CAL. & OREG. LAND CO.

line of the 8th page, and insert " says it had no knowledge,

information or notice." Insert after the word "says " in the

21st line of the 8th page, the words "it believes."

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for Deft. Cal. & Or. Land Co.

Due service of the within motion by certified copy, as

provided by law, is hereby admitted at Portland, Or., Aug.

27, 1891.

A. H. TANNER,
Of Solicitors for Pltf.

Endorsed: Filed August 28, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 28th day of

August, 1891, the same being the 76th judicial day of the

Regular April Term of said Court; present: the Honorable

Matthew P. Deady, United States District Judge, presiding,

the following proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States

^*"
VNo. 1632.

The Oregon Central Military Road
Company, et al.

August 28, 1891.

Now at this day comes the plaintiff, by Mr. A. H. Tanner, of

counsel, and the defendant, the California and Oregon Land
Company, by Mr. Rufus Mallory, of counsel; and on motion
of said defendant, it is ordered that said defendant be and
it is hereby allowed to file an amended answer herein in

support of its plea.

And afterwards, to wit, on the 3d day of September, 1891,

there was duly filed in said Court an amended answer of

defendant, C. <fe O. Land Co., in words and figures as fol-

lows, to wit:
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In the circuit court of the United States for the district of

Oregon.

The United States, Plaintiff,
^

vs.

The Oregon Central Military Road Company,
B. J. Pengra, C. E. Pengra, G. W. Colby,

John Boggs, N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond,
Nicholas Luuning, W. C. Belcher, T. B.

Simpson, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook, Isaac

Lohman, A. D. Breed, and the California /

and Oregon Land Company, Defendants.

To the Honorable the Judges of the circuit court of the

United States for the district of Oregon:

The amended answer of the California and Oregon Land

Company, filed in pursuance of the order of the Court duly

made, to the bill of complaint of the United States, com-

plainant, accompanying the pleas of this defendant and

fortifying the same, and not waiving the said pleas.

This defendant now, and at all times hereafter, saving to

itself all and all manner of exceptions or otherwise that may
or can be taken to the many errors, uncertainties and im-

perfections in the said plaintiff's bill contained, for answer

thereto, or to so much thereof as this defendant is advised

it is necessary or material for it to make answer to, answer-

ing says:

In answer to the first paragraph of the said bill, this de-

fendant admits that all the allegations contained therein are

true.

In answer to the second paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the third paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fourth paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fifth paragraph of the said bill, this de-

fendant admits that the Governor of Oregon, on the 27th day
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of July, 1866, made and issued the certificate set forth in

said paragraph, but it says it hud no knowledge, information

or notice that either the officers, stockholders or agents of

the Oregon Central Military Road Company, or any one of

them, or any other person or persons acting in the interest

of said company, or any such officers, stockliolders or agents,

or any or either of thpira, on the said 27th day of July, 1866,

or at any other time, falsely or fraudulently represented to

A-ddison C. Gibbs, then Governor of Oregon, or to any other

person, that said road had been constructed for 50 miles, or

for any distance, from Eugene City eastward, or from any

other point or in any direction, as required by law, or that

they, the said officers, stockholders, agents or representatives

or other persons, or any one or more of them, then or at any

time knew that any such representations were false, or that

said road had not in any respect been constructed according

to law, or that they or any of them made such alleged false

and fraudulent representations, or any representations, or

so did for the purpose of procuring the issuance of such cer-

tificate, or for any purpose.

In answer to paragraph six of said bill of complaint, this

defendant sixys it has no knowledge, information or notice

of the matters and things in said paragraph contained, and it

had no knowledge, information or notice of the matters and

things in said paragraph contained, and it had no knowl-

edge, information or notice thereof at the time of the pur-

chase bv it of the land in said bill of complaint mentioned,

and the payment of the purchase money and delivery of the

deeds thereof.

In answer to the seventh paragraph of said bill of com-

plaint, this defendant admits that the Governor of Oregon,

on the 26th day of November, 1867, made and issued the

certificate in said paragraph set forth, but it says it has no

knowledge, information or notice of the other matters and

things in said paragraph contained, and had no knowledge,

information or notice thereof at the time of the purchase by

it of the lands in said bill of complaint mentioned, and of

the payment of the purchase money and the delivery of

the deeds therefor.
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In answer to paragraph eight of said bill of comphiint,

this defendant says it had no knowledge, information or

notice of tbe matters and things in the said paragraph con-

tained, and had no knowledge, information or notice thereof

at the time of the purchase by it of the lands in the said

complaint mentioned, and of tlie payment of the purchase

money and the delivery of the deeds therefor.

In answer to paragraph nine of the said bill of complaint,

this defendant says it has not, and at the time of the purchase

by it of the lands in the bill of complaint mentioned, and the

payment of the money and delivery of the deeds therefor, had
not any knowledge, information or notice that said certifi-

cate, issued as aforesaid by the governor on the 26th day of

November, 1867, was procured by the said road company by

or through any frai;dulent representations by the officers,

stockholders, agents or representatives thereof, or of any of

them, or of any person or persons.

In answer to paragraph ten of said bill of complaint, this

defendant admits that the Governor of Oregon, on tbe 12th

day of January, 1870, made and issued the certificate in said

paragraph set forth; but it says that it has no knowledge,

information or notice concerning the other matters in said

paragraph alleged, and had not any knowledge, information

or notice of any of said matters at the time of the purchase

by it of the lands in said bill of complaint mentioned, and

of the payment of the purchase money and the delivery

of the deeds therefor.

In answer to paragraph eleven of said bill of complaint,

this defendant says it has not and had not at the time of the

purchase by it of the lands in the bill of complaint men-

tioned, and of the payment of the purchase money and the

delivery of the deeds therefor, any knowledge, information

or notice of the matters and things in the said paragraph of

said bill contained.

In answer to paragraph twelve of said bill of complaint

this defendant says it has not, and had not at the time of

the purchase by it of the lands in the bill of complaint

mentioned, and of the payment of the purchase money and

the delivery of the deeds therefor, any knowledge, informa-

tion or notice that any of said certificates were procured by
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said Military Road Company through any false or fraudu-

lent representations by any of its officers, stockholders,

agents or any other person or for any purpose whatever.

In answer to paragraph thirteen of said bill of complaint,

tliis defendant says it had not at the time of the purchase

by it, the payment of the purchase money and delivery of

the deeds of the land in the bill of complaint mentioned, it

had not any knowledge, information or notice that the said

road was not graded, bridged, cleared and constructed in

whole through its entire length, or that said road was not

constructed and completed in all respects as required by
said act of Congress, or so as to permit of its regular use as a.

wagon road, so as to permit the transportation of property,

troops and mails of the United States over the same.

In answer to p.iragraph fourteen of said bill of complaint

this defendant admits that the said act of Congress in

granting the lands in the bill of complaint mentioned to the

State of Oregon, declares that the lands so granted shall be

exclusively applied to the construction »f the road and for

no other purpose, but it says that at the time of the pur-

chase by it of the lands in the bill of complaint mentioned,

and of the payment of the purchase money and the delivery

of the deeds therefor, it had not and has not any knowledge,

information or notice that said lands were not so disposed

of, or that the proceeds thereof were not applied exclusively

to the construction of said road, or to the construction of

bridges thereon, or establishing ferries on streams along the

line of said road.

In answer to the fifteenth paragraph of said bill of com-

plaint this defendant denies the allegations therein con-

tained.

In answer to paragraph sixteen of said bill of complaint

this defendant says that the statements therein contained

are true.

In answer to paragraph seventeen of said bill of com-

plaint this defendant says that it is true that the Commis-
sioner of the General Land Office and the Secretary of the

Interior did on the several dates in the said paragraph men-

tioned execute and deliver to the State of Oregon, for the

benefit of said road, certified lists of land as in said para-
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graph alleged, and it believes tbe number of acres so certi-

fied to be correctly stated in the exhibits attached to the

bill of complaint, and this defendant admits that the Presi-

dent of the United States did, as alleged in said paragraph,

issue to the Oregon Central and Military Road Company
pateut or patents for the number of acres therein men-
tioned, but this defendant says it has not and at the time of

the purchase and payment of the purchase money by it of the

laud described in said bill of complaint and the delivery of

the deeds therefor, it had not any knowledge, information

or notice of the other matters and things in said paragraph
contained.

In answer to paragraph eighteen of said bill of complaint

this defendant admits the execution and delivery of the

several conveyances and transfers therein mentioned, and
it says that said grant, and all rights and interests there-

under, have passed by such conveyances and are now held

by and vested in the defendant, the California and Oregon
Land Company, except as to about 3000 acres heretofore

sold and conveyed by said company.

In answer to paragraph nineteen of said bill of complaint
this defendant admits the matters therein stated to be true.

In answer to paragraph twenty of said bill of complaint
this defendant says it believes that the maps or plats re-

ferred to in the certificate hereinbefore mentioned, show the

line of said road, the aggregate amount of land included in

said grant, the number of acres which have been in effect

patented, and the number of acres for which said company
claims the right to have patents issued, as stated in said

paragraph; but denies that the claim of said company to

have of right a patent issued for the land so claimed is ques-
tionable, and it says that it has good right in equity to such
patent.

In answer to paragraph twenty-one of said bill of complaint
this defendant says that neither of the defendants, nor any
of its officers, stockholders, or agents, at the time of the

execution and delivery of said deeds, or at the time of the

execution of any of such deeds, or at the time of the accru-

ing of any of their interests in said land, or at any time, had
any knowledge, information or notice that the road provided
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for in said act of Congress had not been constructed as re-

quired by the said act, or so as to be in every sense a public

highway, or so that it could be used by the United States

or by any of the citizens or residents thereof as a public high-

way, or so that the United States could transport its prop-

erty, troops or mails over the same, and it says that neither

of them have at any of such times, or at any time, any knowl-

edge, information or notice that no grade has been estab-

lished or constructed upon any part of said road, or that no

clearing bad been done on any part thereof, or that no

bridge or bridges had been built, or ferries established,

over any stream on the line thereof, or that no cuts or turn-

outs had been constructed at every proper place on said line

of road; that neither of them had at any time any knowl-

edge, information or notice that said road was not begun
and completed within five years from the date of the pas-

sage of said act of Congress, or that it had never been be-

gun or constructed; that neither of them at any time knew
that any of the statements made in any of the said certifi-

cates of the said governor of Oregon were false, or that

either of the said governors did not examine the road in

every part thereof referred to in such certificates, or that

either of said certificates had been procured by false or

fraudulent representations, or that either of said patents

were procured upon any false certificates.

And this defendant further answering the matters in said

bill of complaint alleged, says: That on or about the 15th

day of May, 1874, the defendants G. W. Colby, John Boggs,

N. D. Rideout, W. H. Parks, R. F. Parks, Edgar Mills, E.

B. Pond, Nicholas Lunuing, W. C. Belcher, T. B. Simpson,

purchased the undivided one-half interest in said laud, and
on or about October 15, 1874, the defendants G. W. Colby,

N. Lunning, E. B. Pond, W. C. Belcher, N. D. Rideout,

J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones and

Isaac Lohman, purchased the remaining half undivided in-

terest in said land; that at the time of making each of said

purchases they and each of them were residents of the

State of California, and placing confidence in the truth of

the hereinbefore mentioned certificates of the governor of

Oregon, that the said road had been duly and seasonably
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constructed and completed in accordance witli the terms of

the said granting acts, and also in the said several certifi-

cates of the Commissioner of the General Land Ofiice and

Secretary of the Interior, did make said purchases in good

faith and for valuable considerations, to wit: for the total

sum of 1200,000, from the defendants B. G. Pengra and C.

Pengra, vv^ho bad succeeded to the ownership of the said

grant of land, through the act of the legislature of Ore-

gon, and the conveyances, assignments and transfers of said

Oregon Central Military Road Company, as stated in the

bill of complaint herein.

And this defendant avers that said sum of $200,000 was

paid by said defendant in money truly and bo7ia fide, and

without notice previous thereto or to the delivery of the

conveyances thereof, or of any of the pretended fraudulent

representations or acts in the bill of complaint set forth,

and without any reason to believe or suspect that there had

been any fraudulent act or misrepresentation, or failure of

duty in the examination or certifying the completion of said

road, or any part thereof, or that said road had not been

wholly, seasonably and properly completed in accordance

with the requirements of said granting acts.

And this defendant says that said purchasers were the

promoters, organizers and original stock subscribers and

holders of the defendant. The California and Oregon Land

Company; that said company is duly incorporated under

the laws of the State of California for the purpose of tak-

ing said laud grant, and as a convenient means of managing

the property and interests of the said several purchasers in

said land grant, and to this end said several purchasers did,

on or about March 3, 1877, convey to said company their sev-

eral interests in said grant in consideration of the interest

and stock in said corporation severally held by them ; that

at the time of said transfer and conveyance to said corpo-

ration, neither the said company nor any of its ofl&cers,

agents or stockholders had any notice or reason to believe

or suspect that there had been any fraud or misrepresenta-

tion or failure of duty in the examination or certifying afore-

said, but the transfer to and taking by said company was

had and done really, bona fide, and upon the confidence
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placed by them and each of them in the truth of said certifi-

cates.

That so confiding and relying, and without notice cr

reason to believe or suspect any of the alleged fraudulent

acts or misrepresentations in the bill of complaint charged,

the said promoters and the said land company have really

and 6o?ia j?c/e paid in the care and expense attending said

land more than the sum of $87,775.10, and in addition

thereto have paid in taxes levied under the laws of Oregon

more than the sum of $51,000.

That there has not been received by said company, or by

its stockholders on account of said land, to exceed the sum
of about $15,000, which sum has been derived from rents

and sales thereof.

That since the conveyance of said grant and lands to said

California and Oregon Land Company there have been from

time to time sales and transfers of the said stock of the

said company to others than its original stockholders, who
are now the owners and holders of such stock, and were at

the commencement of this suit; that such purchases have

been made by such holders in the confidence reposed by
them in the truth of said certificates, and in reliance upon

the said hereinbefore mentioned listing of lands and upon

the said act of Congress, approved June 18, 1874, and cited in

the sixteenth paragraph of the bill of complaint herein; that

various sums per share, up to $20 per share, were really

and buna fide paid by such purchasers for such stock, with-

out notice by them or reason to believe or suspect any of

the alleged fraudulent acts or misrepresentations in the

said bill charged; that said company's capital stock consists

of 20,000 shares, which is, and at the beginning of this suit

was, held by twenty-five stockholders, of whom only eight

were original stockholders in said company or are defend-

ants in this suit.

And this defendant denies all and all manner of unlawful

eombination and confederacy wherewith it is by the said

bill charged, without this that there is any other matter,

cause or thing in the said complainant's said bill of com-

plaint contained, material or necessary for this defendant to

make answer unto, and not herein and hereby well and
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sufficieutly answered, confessed, traversed and avoided or

denied, is true to the knowledge or belief of this defendant;

all of which matters and things this defendant is ready and

willing to aver, maintain and prove, as this honorable court

shall direct; and humbly prays to be hence dismissed, with

its reasonable costs and charges in this behalf most wrong-

fully sustained.

E. B. Pond,

[Seal] President of the California and Oregon Land
Company.

State of California, )

City and County of San Francisco,
j

The amended answer of the defendant, the California and

Oregon Land Company, was taken before me, this 31st day

of August, 1891, \inder the common seal of said corporation,

as by its seal aJ0S.xed appears.
rSeal of California and Oregon

1
L Land Company. J

State of California, )

City and County of San Francisco,
j

On this 31st day of August, 1891, personally appeared E.

B. Pond, President of the defendant, the California & Ore-

gon Land Company, and made oath that he is the president

of said company, and is familiar with its business affairs;

that he has heard the foregoing amended answer read, and

knows the contents thereof, and that the matters and things

set forth therein, so far as it relates to the acts of the said

defendant, are true, and so far as they relate to the acts of

others, he believes the same to be true.

Subscribed and sworn to before me, this 31st day of Au-
gust, 1891.

[SealJ Lee D. Craig,

Commissioner of Deeds for the State of Oregon, resident in

the City and County of San Francisco, State of Cali-

fornia.

Endorsed: Filed September 3, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 5th day of September, 1891,

there was duly filed in said court a replication to amended
answer in words and figures as follows, to wit:
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In the circuit court of the United States for the district of

Oregon.

The United States, Plaintiff,

vs.

The Oeegon and California Military Road
Company, B. G. Pengra, C. E. Pengra, G. W.
Colby, John Boggs, N. D. Rideout, W. H.
Parks, R. P. Parks, Edgar Mills, E. B.

Pond, Nicholas Lunning, W". C. Belcher, F.

B. Simpson, J. W. Peck. Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook, Isaac

Lohman, A. D. Breed, and the California

and Oregon Land Company, Defendants.

Replication of the above named plaintiff to the plea and

the amended answer in support thereof of the defendant,

the California and Oregon Land Company:

This repliant, saving and reserving to itself all, and all

manner or advantage of exception js'hich may be had and

taken to the manifold errors, uncertainties and insufficien-

cies of the said plea, and amended answer in support thereof,

of the said defendant, for replication thereunto, saith, that it

doth and will aver, maintain and prove its said bill to be

true, certain and sufficient in the law to be answered unto

by the said defendant; and that said plea and answer of the

defendant is uncertain, untrue and insufficient to be replied

unto by this repliant; without this, that any other matter or

thing whatsoever in the said plea or answer contained ma-

terial or effectual in the law to be replied unto, confessed

and avoided, traversed or denied, is true; all which matters

and things this repliant is, and will be, ready to aver and

prove, as this Honorable Court shall direct; and humbly
prays as in and by its said bill of complaint it hath already

prayed.

F. P. MAYS and

A. H. TANNER,
Solicitors for Complainant.
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Due service of the within replication by certified copy, as

provided by law, is hereby admitted at Portland, Or. , Sept.

5, 1891.

RUFUS MALLORY,
Of Counsel for Plflf.

Endorsed: Filed September 5, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 26th day of October, 1891,

there was duly Bled in said Court a certificate from Exam-

iner in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States, Complainant,

vs. . I TO' -1 noi)

Oregon Central Military Road Company,
Defendant.

District of Oregon, ss.

Monday, October 26, 1891.

The parties to the above entitled suit appeared before

me, at my office, the United States being represented by
A. H. Tanner, Esq., its counsel, aud the defendant by

Rufus Mallory, Esq., of its solicitors, whereupon the fol-

lowing proceedings were had, to wit:

Counsel for the complainant now offers to call witnesses

to show that the wagon road, known as the Oregon Central

Wagon Road, and referred to in the bill in this suit, was

never built as required by the act of Congress, and that the

certificates of the governors that it was built and con-

structed were obtained by misrepresentation, as charged in

the bill.

Counsel for the defendant, the California and Oregon
Land Company, objects to the introduction of this testi-

mony as immaterial and irrelevant for the purpose of con-

troverting the matters contained in the plea or the testi-

mony introduced in pursuance thereof.

Examiner—Let the record show that George Joseph,

heretofore sworn as a witness in behalf of the complainant

in this cause, was thereupon called to the stand and in-

terrogated by complainant's counsel as follows:
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Q—State fully and at lerjgth all you know as to whether

or not the wagon road, known as the Oregon Central Mili-

tary Wagon Road, referred to in the bill in this suit, was

ever built or constructed, and describe fully all that was

done by said company in reference thereto, and state fully

also all that you know in reference to the way the certificates

of the "governors of Oregon that said road or portions there-

of had been built, were obtained.

Counsel for the defendant objects to the question as

irrelevant and immaterial to the issue made by the plea in

this cause, and as immaterial for the purpose of answering

any evidence -taken in support of the plea and for the fur-

ther reason that the plea raises no issue upon the question

of the construction of the road, or the issuance of the certifi-

cates, and before au answer shall be made to the question,

counsel for the defendant, the California and Oregon Land

Companv, requests the Examiner to certify the question to

the court for his opinion as to whether the question should

be answered.

Examiner's Note.—Before taking the answer I will

certify this question to the court as requested by counsel

for the defendant, for the purpose of taking the opinion of

the court as to the relevancy and materiality of the testi-

mony sought by the question referred to.

Geo. H. Durham, Examiner.

District of Oregon, ss.

I, G. H. Durham, do hereby certify that the foregoing is

a correct transcript of the proceediugs had before me in the

above entitled suit on the 26th day of October, 1891, and

the whole thereof. And I hereby certify the same to this

Honorable Court for its opinion as to whether said testi-

mony shall be received.

Witness my hand, October 26, 1891.

Geo. H. Durham, Examiner.

Endorsed: Filed October 26, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Monday, the 26th day of Oc-

tober, 1891, the same being the 12th judicial day of the

Regular October Term of said court- Present: The Hon-
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orable Matthew P. Deady, United States District Judge
presiding, tbe following proceedings were had in said case,

to wit.

In the circuit court of the United States for the district of
Oregon. •

The United States \

The Oregon Central Military Egad
j

" °' "'

Company, et al. J

October 26, 1891.

Now, at this day this cause comes on to be heard, upon
the question and objection thereto, certified from the Ex-

aminer, as follows: Question by counsel for plaiutifi", pro-

pounded to George Joseph, a witness for said plaintiff:

" State fully and at length all you know as to whether or not

the wagon road known as the Oregon Central Military Wagon
Eoad, referred to in the bill in this suit, was ever built or

constructed, and describe fully all that was done by said

company in reference thereto, and state fully also all that

you know in reference to the way the certificates of the gov-

ernors of Oregon, that said road or portions thereof had
been built, were obtained." "Counsel for defendants ob-

jects to the question as irrelevant and immaterial for the

purpose of answering any evidence taken in support of the

plea, and for the further reason that the plea raises no issue

upon the question of the construction of the road or the

issuance of the certificates "; and was argued by Mr. Albert

H. Tanner, of counsel for the plaintiff', and by Mr. Rufus

Mallory, of counsel for said defendants.

On consideration whereof, it is ordered that said objec-

tion be and the same is hereby sustained.

In the circuit court of the United States for the district of

Oregon.

The United States ]

The Oregon Central Mili- [-^^°- -^^^^•

tary Koad Company et al. J

Now at this day, on motion of Mr. Eufus Mallory, of

counsel for the defendant, the California and Oregon Land
Company, it is ordered, that said defendant be and it is
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hereby allowed to amend its plea to the bill herein by strik-

iug out the words: "That each of said several certificates

were made honestly and in good faith, and without any

fraudulent intent, or procurement or false representation by

any person whomsoever," at the bottom of the second page

of said plea.

And afterwards, to wit: on Monday, the 23d day of No-

vember, 1891, the same being the 30th judicial day of the

Kegular October Term of said court; present, the Honor-

able Matthew P. Deady, United States District Judge, pre-

siding, the following proceedings were had in said case, to-

wit:

In the cWcuit court of the United States for the district of

Oregon.

The United States "]

The Oregon Central Mili- i^"^^-

^^^^•

tary Koad Company et al. J

November 23, 1891.

Now at this day comes the plaintiff, by Mr. A. H. Tanner,

of counsel, and the defendants by Mr. Kufus Mallory, of

counsel, and on motion of said defendants, it is ordered, that

the clerk of this court open and publish the depositions now
on file in this cause, and that this cause be and the same is

hereb}' set for hearing on the pleas and answers of said de-

fendants, on Wednesday, November 25, 1891.

And afterwards, to wit: On Monday, the 7th day of De-

cember, 1891, the same being the 39th judicial day of the

Regular October Term of said Court. Present: the Hon-

orable Matthew P. Deady, United States District Judge,

presiding, the following proceedings were had in said case,

to wit:
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In the circuit court of the United States for the District of

Oregon.

The United States,

vs.

The Oregon Central Military Road Com-

I*any, B. J. Pengra, C. E. Peugra, G.

W. "Colby, Johu Bo^gs, E. B. Pond,
Nicholas Lunning, W. C. Belcher, N.

[ ^ -.ooc)

D. Eideout, W. H. Parks, E. F. Parks, T^^'
^^^"•

Edgar Mills, F. B. Simpson, J. W.
Peck, Isaac Allen, B. F. Baker, P. M.
Jones, D. H. Holbrook, Isaac Lohman,
A. D. Breed, and the California and
Oregon Land Company.

December 7, 1891.

This cause was heard upon the bill, the amended pleas

and answer of the defendant, the California and Oregon

Land Company, the replication thereto, the testimony and

exhibits, and was argued by Mr. Franklin P. Mays, United

States Attorney, and Mr. Albert H. Tanner, of counsel for

the plaintiff, and by Mr. Eufus Mallory, of counsel for said

defendant; on consideration whereof the court finds that

the certificates of the governor of Oregon declaring the

road mentioned in the bill to have been duly constructed,

were truthfully made, without fraud or misrepresentation on

the part of any one; and that said defendant, the California

and Oregon Land Company, is the purchaser of the land

described in said bill from the Oregon Central Military

Eoad Company in good faith, for a valuable consideration,

and without notice of any fraud or misrepresentation on the

part of said Oregon Central Military Eoad Company, or any

one else. It is therefore ordered, adjudged and decreed that

said plea of said defendant be, and the same is, hereby sus-

tained, and that said bill of complaint be, and the same is,

hereby dismissed, as to said defendant, the California and

Oregon Land Compnay.
(Signed) DEADY, J.

Endorsed: Filed Dec. 7, 1891.

E. H. Lamson, Clerk.



134 UNITED STATES VS. CAL. & OREG. LAND 00.

And afterwards, to wit, on the 28th day of December,

1891, there was duly filed in said court an assignment of

errors in words and figures as follows, to wit:

la the circuit court of the United States for the district of

Oregon.

The United States, Complainant,
vs.

The Oregon Central Military Egad
Company, B. J. Pengra, C. E. Pen-
gra, G. W. Colby, John Boggs, N. D.
Kideout, W. H. Paiks, E. F. Parks,

Edgar Mills, E. B. Pond, Nicholas [

Lunning, W. C. Belcher, F. B. Simp-
son, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook,
Isaac Lehman, A. D. Breed, and the

California and Oregon Land Com-
pany, Defendants.

The above named complainant, conceiving itself aggrieved

by the proceedings in this cause and the final decree en-

tered in the above entitled cause and court on the 7th day

of December, 1891, doth hereby appeal from the same to

the United States circuit court of appeals for the ninth

circuit, and it prays that this appeal may be allowed; and

that a transcript of the record and proceedings and papers

upon which said decree was made, duly authenticated, may
be sent to the clerk of the said court, as provided by law,

and the rules thereof.

Complainant hereby assigns the following grounds of

error upon which it claims and alleges that said decree 'was

erroneous and should be reversed, to wit

:

First. The court erred in sustaining the objections of

the defendants to the testimony offered by complainant to

show that the wagon road mentioned in the bill herein M'as

never built or constructed, and to show that the certificates

of the governors, that such road was built, were obtained

by misrepresentation and fraud; and in sustaining the ob-

jection to the question propounded to the witness George

Joseph, to wit: " I will ask you to state fully whether or

not any wagon road was ever constructed or built by the

Oregon Central Military Eoad Company over or upon the
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route of said road, aud state fully all that you know about

the manner in which said road was built, if any was built,

whether the streams across which it was built were bridged,

whether any grades were made or turnouts, and state fully

the manner in which said road was built aud constructed, if

any such road was built, and when it was and by whom ?
'

And in excluding said testimony so oflfered.

Second. The Court erred in sustaining the objection of

said defendants to the testimony offered by complainant

after the defendants had taken their testimony aud rested

upon the issues arising on the plea and answer filed herein;

and in sustaining the said defendants' objection to the fol-

lowing question propounded to the witness George Joseph:

"Question.—State fully and at length all you know as to

whether or not the wagon road known as the Oregon Cen-

tral Military Wagon Eoad referred to in the bill in this suit

was ever built or constructed, and describe fully all that

was done by said company in reference thereto, and state

fully also all that you know in reference to the way the cer-

tificates of the governors of Oregon, that said road or por-

tions thereof had been built, were obtained ?" Aud in ex-

cluding said testimony so oli'ered.

Third. The Court erred in making said decree made and

entered herein on the 7ta day of December, 1891, sustain-

ing the pleas of the said defendants, the California and Ore-

gon Land Company, and in dismissing the bill of complaint

as to the said defendant, the California and Oiegon Land
Company.

Fourth. The finding of the Court in said decree, that

the certificates of the governors of the State of Oregon de-

claring the road mentioned in the bill to have been duly

constructed were truthfully made, without any fraud or mis-

representation on the part of anyone, is contrary to the ad-

missions made in the plea and answer of the said defendant

and is against the evidence.

Fifth. The finding of the Court in said decree, that said

defendant, the California and Oregon Land Company, is

the purchaser of the lands described in said bill from the

Oregon Central Military Road Company in good faith and
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for a valuable consideration^ and without notice of any fraud

or misrepresentation on the part of the said Oregon Central

Military Road Company or anyone else, is .against the evi-

dence and contrary to law.

Sixth. The Court erred in sustaining the exceptions

taken by the defendants N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohman, and the California and

Oregon Laud Company, to the portions of the bill of com-

plainant herein filed and specified in said exceptions.

Seventh. That the said decree and findings therein

stated are eroneous, against the evidence and contrary to

law.

F. P. MAYS, U. S. Dist. Atty.,

ALBERT H. TANNER,
Solicitors for Complainant.

Endorsed: Filed Dec. 28, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Monday, the 28th day of De-

cember, 1891, the same being the 54th judicial day of the

regular October term of said court; present: the Honorable

Matthew P. Deady, United States District Judge, presiding,

the following proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States
)

vs. \ No. 1632.

The Oregon Central Military Road Co. et al.
)

December 28, 1891.

Now, at this day, on motion of Mr. Albert H. Tanner, of

counsel for the plaintiff, it is ordered that said plaintiff be

and it is hereby allowed to take an appeal of this cause

from the decree rendered therein on December 7, 1891, to

the United States circuit court of appeals for the ninth

circuit.
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In tilt circuit court of the United States for the district of

Oregon.

The President of the United States of America, to L. S. B.

Sawyer, Clerk U. S. Circuit Court, San Francisco,

California.

Greeting:

Know ye, that we in confidence of your prudence and

fidelity, have appointed you a Commissioner, and by these

presents do give you full power and authority diligently to

examine John Boggs, N. D. Rideout, Edgar Mills, B. F.

Baker, M. P. Jones, D. H. Holbrook, A. D. Breed, L. L.

Baker, Robert Hamilton, and James Carroll, each, upon his

corporal oath, or affirmation, before you to be taken, and

upon the interrogatories and cross-interrogatories hereto

annexed, as a witness on the part of the defendants in a

certain cause now pending undetermined in the circuit court

of the United States of America for the district of Oregon

wherein the United States is plaintiff and the Oregon Cen-

tral Military Road Company et al. are defendants, and we

do hereby require you, before whom such testimony may be

taken, to reduce the same to writing, and to close it up under

your hand and seal and direct it to the clerk of the above

entitled court, at Portland, in the district of Oregon, as

soon as may be after the execution of this commission; and

that you return the same, when executed as above directed,

with the title of the cause endorsed on the envelope of the

commission.

Witness the Honorable Melville W. Fuller, Chief Justice

of the Supreme Court of the United States, at Portland, in

said district, this the 15th day of August A. D. 1891.

Fa.S.cf'cuifcourt] R- H. Lamson.

By R. B. Lamson, Deputy Clerk.
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la the circuit court of the United States for the District of

Oregon.

The United States "]

vs.
[

The Oregon Central Military Wagon
|

K-oad Company et al. J

Interrogatories to be propounded to John Boggs, N. D.

Eideout, Edgar Mills, B. F. Baker, M. P. Jones, D. H.

Holbrook, and A. D. Breed, witnesses on the part of the

defendants.

Int. 1— State your name, age, residence and occupation?

Int. 2—What relation, if any, do you hold to the corpor-

ation known as the California and Oregon Land Company,
one of the defendants in this suit?

Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

Int. 4—Were you or were you not one of the purchasers

of a tract of land granted by the Congress of the United

States to the State of Oregon to aid in the construction of a

wagon road from Eugene City, Oregon, to the southeast

boundary of the State of Oregon, by an act approved July

2nd, 1864, and afterwards granted by the State of Oregon

by an act of its legislature appioved October 24th, 1864, to

the Oregon Central Military Eoad Company, a corporation

organized under the laws of Oregon ?

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid

and whether the same was paid, and when and how?
Int. 6—At the time, or previous thereto, of the making of

such purchase, and the payment of -the money and the

delivery of the deeds thereof to yourself and your associ-

ates, if you say the purchase was made, the money paid and

the deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice or

information, suspicion or ground of suspicion, or reason to

suspect or believe that there had been any fraudulent act or

misrepresentation, or failure of duty in the examination or

certifying the completion of the wagon road mentioned in
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said act of Congress of July 2nd, 1864, or iinj part thereof,

or that the said road had not been constructed wholly, sea-

sonably and properly, according to the granting acts?

Int. 7—Had yon or had you not, at or prior to the date

of s.iid purchase, the delivery to you and your associates of

the deeds for said land, and the payment of the purchase

price thereof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

any fraud hi?d been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers or agents, or stockholders, or by

any other person or persons acting in its interest or its em-
ploy, or by any person or persons whomsoever, to the

governor of the State of Oregon, to induce such governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them, or either of them,

to falsely list lands to the State as having been earned by

said Oregon Central Military Road Company, or to the

Piesident of the United States, to induce that officer to

falsely issue patents for said lands?

Int. 8—Wiiht disposition did you and your associates, to

your knowledge, make of the latul so purchased by you and

them ?

Int. 9—If in answer to Interrogatory 8 you say that 3'ou

conveyed said land to the California & Oregon Land Com-
pany, please state what, if any notice, knowledge, infor-

mation, suspicion or ground to suspect, or reason to be-

lieve, the said California & Oregon Land Company, or any

of its officers, or agents, or stockholders, or yourself, had
at and prior to the conveyance to the said company by you
and.your associates of said lands, and the delivery of the

deeds therefor, that there had been an}- fraud or misrepre-

sentations or failure of duty in the examination or certify-

ing the completion of said wagon road by the governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of s;iid wagon road, or the listing of any part

of lands by the Secretary of the Interior, or the Commis-
sioner of the General Land Office, or issuing of the patents

for any of said lands by the President of the United States?
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Int. 10—State what was the fact as to the purchase made
by yourself and your associales of this hind from the Oregon

Central Military Koad Company and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good fuith, without notice of any

fraud whatever, and for value ?

Int. 11—State fully and at large, any other fact within

your knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?

DOLPH, BELLINGEK, MALLORY & SIMON,
Solicitors for Defendant the California & Oregon Land

Company.

Due service of the within interrogatories b^' certified copy,

as provided by law, is hereby admitted, at Portland, Or.,

August 11th, 1891.

A. H. TANNER,
Attorne}' for Plaintiff.

Endorsed: Filed August 15, 1891.

E. H. Lamson, Clerk.

In the circuit court of the United States for the district of

Oregon.

The United States "]

vs. \

The Oregon Central Military Road
f

Company, et al. J

Interrogatories to be propounded to L. L. Baker, Robert

Hamilton and James Carroll, witnesses on the part of the

defendants

:

Int. 1—State your name, age, residence, and occupation ?

Int. 2—Are you or are you not a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

Int. 3—If you answer yes, please state when you became

such stockholder ?
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Int. 4—Please state whether or not at the time you be-

came such stockholder, or at any time prior thereto, you

had any notice, knowledge, information, suspicion or reason

to suspect or believe that any fraud had been practiced

upon or any misrepresentations made to the Governor of

Oregon by any officer of the defendant, the Oregon Central

Military Koad Company, or any of its stockholders or agents

or persons in its employ, or by any person or persons whom-

soever, to falsely induce said Governor to certify that the

wagon road described in the act of Congress of July 2nd,

1864, and mentioned in the bill of complaint, had been duly

and seasonably constructed as required by said act.

Int. 5—In what does the properties of the California and

Oregon Land Company consist ?

Int. 6 —If in answer to the last preceding interrogatory,

you say "lands," please state what lands?

Int. 7—If in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you

relied, if anything, in making purchase of the stock of the

California and Oregon Land Company as evidence that the

land had been duly earned and that the title was in the

California and Oregon Land Company?
Int. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
DOLPH, BELLINGEE. MALLORY & SIMON,

Solicitors for defendant, the California and Oregon Land

Company.

Due service of the within interrogatories, by ceitified

copy as required by law, is hereby admitted at Portland,

Or.', August 11, 1891.

A. H. TANNER,
Attorney for Plaintiff.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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In the circuit court of the United States for the District of

Oregon.

The United States
vs.

The Oregon Central Military Eoad
Company, et al.

Cross-interrogatories to be propounded to John Bogf^s,

N. D. Rideout, Edgar Mills, B. F.' Baker, M. P. Jones, D.

H. Holbrook and A. D. Breed, witnesses on ihe part of the

defendant.

Cross Int. 1— Are you an officer or director in the Cali-

fornia and Oregon Land Cornpan}^?

Cross Int. 2—When did you become a stockholder in said

company ?

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

Cross Int. 4—Prior to your acquiring said stock, or the

alleged purchase of tlie land grant in controversy herein,

had you ever beea in the State of Oregon or seen said lauds

or been over over the alleged wagon road of the Oregou
Central Military Koad Company; if so, when was it?

Cross Int. 5—What inquiry or research did you make, if

any, before such alleged purchase and payment of the pur-

chase price to ascertain the condition of said land grant, or

the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Boad Company, as required by the granting act. State

fully?

Cross Int. 6—Prior to said alleged purchase had you seen

or examined the alleged certificates of the Governors of

Oregon that said wagon road had been built, or had you
seen or examined any abstract of title to said land grant or

to the lands included therein?

Cross Int. 7—What part of the consideration for the pur-

cliase of said land grant was paid by you ? How was it paid

and when ?

Cross Int. 8— Will you swear that to your own personal

knowledge that all of your associates paid their proportion

of such consideration ?
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Cross Int. 9—To whom did yoa pay your part of such

consideration, and who else was present at the time, and

where was it paid ?

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge that your associates did not

have any knowledge, notice or infoimatiou, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts ?

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase ?

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase ?

Cross Int. 13—Will you undertake to swear that Mr.

Colby did not have notice or information that said wagon

road had not been built by said Oregon Central Military

Road Company, as required by the granting acts?

Cross Int. 14—Was said G. W. Colby a stockholder,

officer or director, at any time, in the said Califnniia and

Oregon Land Company? State fully what relation he had,

if any, with said company ?

Cross Int. 15—Did you know of your own personal

knowledge what notice or information your associates might

have had or might not have had, with reference to the fraud

charged in the bill in this case, or the defects in the title of

the said Oregon Central Military Eoad Company, or that

said wagon road had not been built as required by the grant-

ing act ?

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

Due service of the foregoing cross-interrogatories is here-

by admitted at Portland, Oregon, this day of August,

1891.

RUFUS MALLORY,
Of Solicitors for Defendants.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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la the circuit court of the United States for the District of

Oregon.

The United States \

vs. f

The Oregon Central Military Eoad C

Company et al. J

Cross-interrogatories to be propounded to L. L. Baker,

Robert Hamilton and James Carroll, witnesses on the part

of the defendants.

Cross Int. 1—How many shares of stock, if any, did you

own or hold in the California and Oregon Land Company,

and when and how did you acquire the same ?

Cross Int. 2—Are you an officer or director in said com-

pany ?

Cross Int. 3—Who did you acquire said stock from ?

Cross Int. 4— Prior to the time you acquired said stock

had you ever been in the State of Oregon or examined the

land grant in controversy in this suit or been over or seen

the road of the said Oregon Central Military Road Com-
pany?

Cross Int. 5—Did you make any inquiry or research to

find out or to satisfy yourself as to the condition of the

lands included in said grant or the title thereto or as to

whether or not the said road had been duly or seasonably

constructed as required by law; if so, state what they were ?

Cross Int. 6—Prior to the time you acqai ed said stock

in the California and Oregon Land Company did you ever

see the certificates or alleged certificates of the Governors

of Oregon that said road had been built; if so, who showed

such certificates, when was it, and who else was present ?

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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In the circuit court of the United States for the District of

Oregon.

The United States \

vs. (

The Oregon Central Military Road i «
Company et al. ^

Be it reoiembei-ed, that on the 20fch, 21st, 22d, 24th and
2oth days of Aa<:>ast, a.d. 1891, at my office, room 51, in the

United States Court bailding, in the city of San Francisco,

distiict of California, personally appeared before me, a

Commissioner duly appointed by the circuit court of the

Uuited States for the ninth circuit and district of Oregon,

. Edgar Mills, B. F. Parker, M. P. Jones, C. H. Holbrook,

L. L. Baker, Robert Hamilton, James Carolan end John
Boggs, witnesses on behalf of the defendants in the above
entitled suit.

Aud said witnesses having been by me first cautioned and
sworn to testify to the truth, the whole truth, and nothing

but the truth, in the cause aforesaid, did thereupon depose
and say as follows, that is to say:

Thursday, August 20th, 1891.

Examination-in-Chief of Edgar Mills.

Q. 1—State your name, age, residence and occupation?

A—My name is Edgar Mills; my age is sixty-three years;

residence, Menlo Park, California, and I am a banker by
occupation.

Q. 2—What relation, if any, do you hold to the corpor-

ation known as the California aud Oregon Land Company,
one of the defendants in this suit?

A—I am a stockholder in the California and Oregon
Land Company.

• Q. 3—If you answer that you are a stockholder in said

corporation, [)lease state whether you are one of the orig-

inal subscribers for the stock of said company?
A— 1 am one of the original subscribers for the stock of

said company ?

Q. 4—Were j'ou or were you not one of the purchasers

of a tract of land granted by the Congress of the United
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States to the State of Ore^roa to iiid iu the coQstructioii of a
*

wagon road from Eageue City, Oregon, to the southeast

boundary of the State of Oregon, bj an act approved July

2d, 1864, and afterwards granted by the State of Oregon by
an act of its legisbitare, approved October 24th, 1864, to

the Oregon Central Military Road Company, a corporation

organized under the laws of Oregon ?

A— I was one of the purchasers of the undivided one-

half of the tract of land granted by thf^ Congress of the

United States to the State of Oregon to aid in the construc-

tion of a wagon road from Eugene City, Oregon, to the

southeast boundary of the State of Oregon, by an act ap-

proved July 2d, 1864, and afterwards granted by the State

of Oregon by an act of its legishiture, approved October

24th, 1864, to the Oregon Central Military Road Company,
a corporation organized under the laws of Oregon.

Q. 5—If you answer that you are one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?
A*—Sometime in the month of April, 1874, my attention

was called to the purchase of an undivided one-half interest

in these lands for the sum of one hundred thousand dollars,

with the privilege of purchasing the other half at the same

price. It was discussed somewhat by myself and friends,

but my health being poor at the time I turned the matter

over to my attorney in Sacramento, where I then resided,

Mr. George Cadwalader, with the instructions to him to in-

vestigate the title and the whole matter, and advise me in the

premises. In a few days thereafter I started for Carlsbad,

Germany, for the benefit of my health ; on reaching Chey-

enne, en route to Europe, I received a telegram from my
attorney, Mr. Cadwalader, stating in substance, as nearly

as I can now remember, that he had examined the title to

the said lands and found it good, and advising me to make
the purchase. It had been proposed before I left Sacra-

mento to divide the purchase in tenths, and I accordingly

telegraphed a reply to Mr. Cadwalader to make the purchase

of an undivided one-tenth for me, and provided him with

ten thousand dollars to make the payment therefor at our
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bauk in Sacramento. I continued on my journey. Mr.

Cadwalader concluded the purchase, and the ten thousand

dollars was paid through our bank in Sacramento, The deed

conveying said undivided half interest is dated the 15th day

of May, 1874, and is from B. J. Pengra and wife to G. W.
Colby, John Boggs, N. D. Kideout, W. H. Parks, and 'k.

F. Parks, E. B. Pond, N. Lunuing, W. C. Belcher, T. B.

Simpson and mvself. Consideration one Ijundred thousand

dollars and the interest conveyed thereby was an undivided

one-tenth each to said Colby, Boggs, Hideout, W. H. Parks,

Pond, Lunning, Belcher, Simpson and myself, and tiie re-

maining undivided one-tenth to W. H. Parks and B. F.

Parks. I paid ten thousand dollars in gold coin for my said

one-tenth interest in the undivided one-half of the lands in

the month of May, 1874.

Q. 6—At the time, or previous thereto, of the making of

such purchase and payment of the money, and the delivery

of the deeds thereof to youiself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice or informa-

tion, suspicion or ground of suspicion, or reason to suspect

or believe that there had been any fraudulent act or mis-

representations or failure of duty in the examination or

certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts?

A—Neither at the time of said purchase, nor previous

thereto, had I, or any of my associates in said purchase, to

my knowledge, any knowledge, notice, or information, sus-

picion or ground of suspicion, or reason to suspect or be-

lieve that there had been any fraudulent aot or misresenta-

tions or failure of duty in the examinations or certifying the

completion of the wagon road mentioned in said act of Con-

gress of July 2d, 1864, or any part thereof, or that the said

road had not been constructed, wholly, seasonably and

properly, according to the granting acts.

Q. 7—Had you or had you not, at or prior to the date

of said purchase, the delivery to you and your associates of
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the deeds for said land, and the payment of said purchase

price thereof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

any fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Eoad Com-
pany, or any of its oflficers, or agents, or stockholders, or

by any other person or persons acting in its interest or in

its employ, or by any person or persons whomsoever, to

the Governor of the State of Oregon to induce such Gov-
ernor to falsely certify that said wagon road had been com-

pleted, or to the Secretary of the Interior, or the Commis-
sioner of the General Land Office, to induce them or either

of them to falsely list lands to the State as having been

earned by said Oregon Central Military Road Company, or

to the President of the United States to induce that officer

to falsely issue patents for said land ?

A—I had not at or prior to the time of making said pur-

chase and the delivery of the deed and payment of said pur-

chase price, any knowledge, information, notice, suspicion,

or ground of suspicion, or reason to suspect or believe that

any fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, or agents, or stockholders, or by
any other person or persons acting in its interest or in its

employ or by any person whomsoever, to the Governor of

the State of Oregon to induce such Governor to falsely cer-

tify that said wagon road had been completed, or to the

•Secretary of the Interior, or the Commissioner of the Gen-
eral Land Office, to induce them or either of them to falsely

list lands to the State as having been earned by said Oregon
Central Military Road Company or to the President of the

United States to induce that officer to falsely issue patents

for said lands.

Q. 8—What disposition did you and your associates, to

your knowledge, make of tlie land so purchased by you and
them ?

A—We conveyed the same to the California and Oregon
Land Company, an incorporation under the laws of Cali-

fornia.
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Q. 9—If iu answer to Interrogatory 8 j'ou say that you

conveyed said laud to the Caiiforuitiaud Oregon Land Com-
pany, please state what, if any, notice, knowledge, informa-

tion, suspicion, or ground to suspect, or reason to believe,

the said California and Oregon Laud Company, or any of its

officer.s or agents or stockholders or yourself, had at and

prior to the conveyance to said company by you and your

associates of said lands, and the delivery of the deeds there-

for, that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of tiie com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentation whatever connected

with or relating to the construction or certifying the com-

pletion of said wagon road, or the listing of any part of the

lands by the Secretary of the Interior or the Commissioner

of the General Land Ofhce, or issuing of patents for any of

said lands by the President of the United States ?

A—The California and Oregon Land Company was organ-

ized by the owners of the land grants in controversy for the

better and more conveuieut management of the same, partic-

ularl}' in case of the death of an owner therein and conse-

quent embarrassment during the administration of his

estate, and never to my knowledge, at the time of its organ-

ization, or at or prior to the convej'ance to it and delivery

of the deed or deeds to said lands, did it, or any of its

officers, or agents, or stockholders, nor did I myself, have

any notice, knowledge, information, suspicion, or giound to

suspect, or reason to believe, that there hed been any fraud

or misrepresentations or failure of duty in the examination

or certifying of the completion of said wagon road by the

Governor of Oregon, or of any fraud or misrepresentation

whatever couuected with or relating to the construction or

certifying the completion of said wagon road, or the listing

of any part of the lands by the Secretary of the Interior or

the Commissioner of the General Land Office, or issuing of

patents for any of said lands by the President of the United

States.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land for the Oregon

Central Military Road Company and the purchase thereof.
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made by the California and Oregon Land Company from

you, having been made in ^od faith without notice of any

fraud whatever and for vahie ?

A—The purchase by myself and associates from B. J. Pen-

gra and wife of the said undivided one-lialf interest in said

lands, and the transfer of the same to the California and

Oregon Land Cempany by myself and associates, were each

made in perfect and entire good faith, without notice of ary

fraud whatevei', and for actual value. I know I paid my
ten thousand dollars in good fuith and in actual coin, and I

never had any reason to doubt that my associates paid their

respective amounts in the same manner. I was at Chej'enne

en route to Europe at the time I telegraphed my attorney

to consummate the purchase on my part, and left the whole

matter to him to conclude.

Q. 11—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated coucerning the

same V

A—I know of no further facts material to the issue in this

case, except to reaffirm that in the purchase I relied entirely

upon the opinion of my attorney, Mr. Cadwalader, that the

title was perfect in every particular.

Ceoss-Examination.

X Q. 1—Are }ou an officer or director in the California

and Oregon Land Company ?

A—I am not, and never have been an officer or director

in the California and Oregon Laud Company.

X Q. 2—When did you become a stockholder in the said

company ?

A—I became a stockholder by issue to me of one thou-

sand shares of the capital stock of said company on July 2,

1877. I subscribed to the articles of iucorporation of the

California and Oregon Land Company, and acknowledged

the same on the 9th day of January, 1877. Stock was not

then ready for issuance, and I did not actually receive my
stock until June 2, 1877.
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X Q. 3—When aud from whom did you acquire auy

shares of stock that you may now hold iu the same com-

pany ?

A—I acquired aud received my shares of stock direct

from the company. Being an origiual purchaser of an un-

divided one-tenth in an undivided one-half of the grant, I

joined in the deed to the corporation, and took iu payment

for my said interest one-twentieth of the entire capital stock

which was the proportion my interest in the lands bore

to the whole thereof.

X Q. 4—Prior to your acquiring said stock of the alleged

purchase of the land grant in controversy herein, had you

ever been in the State of Oregon, or seen said lauds, or

been over the alleged wagon road of the Oregon Central

Military Eoad Company; if so, wheu was it?

A—Prior to acquiring said stock or making said purchase

of said one-twentieth interest in the entire grant in contro-

versy, I had never been in the State of Oregon, or seen any

of said lands, nor had I been over said wagon road of the

Oregon Central Military Road Company.

X Q. 5— What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase

price, to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon

road had been built by said Oregon Central Military Road

Company, as required by the granting act. State fully?

A—I heard the matter of purchase of the undivided one-

half discussed somewhat in Sacramento by some of the

parties who afterwards joined in tiie purchase. My attorney,

Mr. Cadwalader, who was examining into tiie title for other

parties, called my attention to it. I was in poor health at

the time and could and did not give it much personal atten-

tion. I ref<:irred the whole matter to his opinion, and, as I

have stated iu ray direct examination, on receiving a tele-

gram from him at Cheyenne, en route to Europe, that the

title was good and advising the purchase, I telegraphed him

in reply to make the purchase for me, aud provided him

with the necessary funds to consummate. I was in no con-

dition physically to undertake any research of title myself,
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or to jiscertain whether or not any wagon road had been

built by said Oregon CeutVal Military Road Company, as

required by tlie granting act; even if I had been compe-

tent otherwise to do so I would necessarily iiave employed

an attorney to examine and report on the title, and I did

employ Mr. Cadwalader, my attorney in other matters, to

examine the same, and on his favorable repoit I purchased,

by telegraphing liim, as I have already stated.

X Q 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governors of Oregon

that said wagon road had been built, or had you seen or

examiued any abstract of title to said laud grant or to the

lands included therein?

A—I do not recollect whether I had ever, at that time,

or prior to making my said purchase, seen or examiued

the alleged certificates of the Governor of Oregon that said

WMgon road had been built, or that I had seen or exam-

ined any abstract of title to said land grant, or the lands

included therein. My impression is that I had not seen

or examined anything of the kind. I referred the entire

matter to ray said attorney.

X Q 7—What part of the consideration for the purchase

of said land grant was paid by you? How was it paid,

and when?

A—Ten thousand dollars, and paid through our bank in

Sacramento, known as the Banking House of D. O. Mills &
Co., some time in May, 1874, and probably a draft was ob-

tained for the amount. I have forgotten exactly how the

money was drawn from the bank, but I paid ten thousand

dollars to tiie bank on account of said purchase.

X Q 8—Will you swear that to 3'our own personal knowl-

edge all of your associates paid their proportion of such

consideration ?

A—I cannot swear, of my own personal knowledge, that

all or any of my associates paid their proportion or any

proportion of the consideration of the deed. I was en

route to Europe at the time and could not have personal

knowledge on the subject. I only know from hearsay that

they paid their proportions.
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X Q. 9—To whom did jou pay your part of such consid-

eration, and who else was present at the time, and where
was it paid?

A—This interrogatory is already answered by my answer

to X Q. 7. I do not know who w-as present, nor the exact

time or phice when and where the money was paid. The
bank books and my account therein would show the exact

transaction, but they are in Sacramento, and I wonld have

to send there for the exact data.

X Q. 10—You would not undertake to swear, would you, of

your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

that said wagon road had not been built according to the

granting acts?

A—In reply I can only say that I had no knowledge, no-

tice or information, su.spicion or ground for suspicion, or

reason to suspect or believe that said wagon roud had not

been built according to the granting acts, nor do I believe

that any of my associates had any such knowledge, notice

or information, suspicion or ground for suspicion, or reason

to suspect or bebeve that said wagon road had not been

built according to the granting a(.-ts, nor that my attorney,

Mr. Cadwalader, had any such knowledge, notice and so

forth, otherwise they would not have become purchasers,

nor would my attorney have advised me to make the pur-

chase.

X Q. 11—Was G. W. Colby one of your associates in

said purchase ?

A—Mr. G. W. Colby was one of the associates in said

purchase, as I found out afterwards—after the purchase

was consummated. In fact, I did not know at the time, in

Cheyenne, when 1 telegraphed Mr. Cadwalader that I would

take one-tenth interest in the undivided one-half who all

the other parties were. I did not know whether all or

enough parties had been secured to complete the purchase

or not.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?
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A—I do not know whethcir Mr. Colby went to Oregon to

complete the purchase or not. I was absent and had no

direct or personal connection with the details of the pur-

chase, and I do not know how it was actually consummated.
All I know about it is hearsay. I personally did not then

know anything about'Mr. Colby going to Oregon, and had
nothing to do with sending him, if lie went on that busi-

ness.

X Q. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon load had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts?

A—I cannot testify as to what Icuowledge, notice or infor-

mation Mr. Colby may have then had that said wagon road

had not been built by said Oregon Central Military Boad
Company as required by said granting acts. All I can say

is that there never was the slightest intimation given to me
by Mr. Colby, or anyone else, that there was anything wrong

or fraudulent or suspicious in any way about the land grant,

or construction of the road, or that said grant could be

any way defeated, or I would have had nothing to do

with the purchase of any portion thereof.

X Q. 14—Was said G. W. Colby a stockholder, officer or

director, at any time, in the said California and Oregon Land
Company? State fully what relations he had, if any, with

said company ?

A—I am informed by the present secretary of the com-

pany that Mr. Colby was never an officer or director in said

California and Oregon Land Company; also that the articles

of incorporation of the company show he subscribed and

acknowledged the same on the 9th day of Januai-y, 1877, and

that stock in the same was issued to him May 22, 1877.

Other than the above I know of no other relation he ever

bore to the company.

X Q. 15—Did you know of your own personal knowledge,

what notice or information your associates might have had,

or might not haye had with reference to the fraud charged

in the bill in this case, or tiie defects in the title of the

said Oregon Central Military Road Company, or that said
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wagon road hud not been built as required by the granting

act?

A— I have no personal knowledge on the subject what-

ever.

Edgar Mills.

Subscribed and sworn to before me this 21st day of

August, 1891.

L. S. B. Sawyer,

Commissioner, etc

.

San Francisco, August 21, 1891.

Examination-in-Chiep of B. F. Baker.

Q. 1 — State your name, age, residence and occupation?

A—My name is Benjamin F. Baker, my age sixty-eight

years, my residence Healdsburg, California, occupation

mining.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Companv,
one of the defendants in this suit ?

A—I am a stockholder therein, and have been since its

organization.

Q. 3—If you answer that you are a stockholder in said

corporuiioD, please state whether you are one of the original

subscribers for the stock of said company ?

A—I am one of the original subscribers to the stock of

that company.

Q. 4—Were you, or were you not, one of the purchasers

of a tract of land granted by the Congress of the United
States to the State of Oregon to aid in the construction of

a wagon road from Eugene City, Oregon, to the southeast

boundary of the State of Oregon, by an act approved July

2d, 1864, and afterwards granted by the State of Oregon,

by an act of its legislature approved October 24th, 1804,

to the Oregon Central Military Koad Company, a corpora-

tion organized under the laws of Oregon ?

A—I am one of the purchasers of said tract of land, un-
der a deed dated October 15, 1874, from B. J. Pengra and
wife to mvself and others. I purchased an undivided two-

twentieths interest in the undivided one-half of said lands.
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Q. 5— If jou answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and wheu and how.

A—Some time in the month of September, 1874, as well

as I now recollect, my attention was called to the purchase

of these hinds by W. H. Parks, and I was solicited by him
to take an interest in the purchase of an undivided half of

the land grant, and upon his representations I then agreed

with him to take a two-twentieths interest in said purchase.

The total amount to be paid for said undivided one-half was
one hundred thousand dollars, and the two-twentieths inter-

est I agreed to take was to cost ten thousand dollars. Within

a very few days thereafter I paid tlie ten thousand dollars

to W. H. Parks in the city of Marysville, California, by a

check on the Bank of Laporte, California. The payment
was in advance of the date of the deed. I had confi-

dence in the firm of Parks Brothers, then doing business in

Marysville, of which said W. H. Parks was a member, and

I entrusted him or his firm with the money, in full confi-

dence they would obtain forme a deed for my said interest.

I understood from Mr. Pai-ks that others were to become
interested in said purchase, and that the whole undivided

half interest would be purchased, but I did not then

know who the others would be. I was then residing in

Sierra county, near Laporte, and engaged in mining, and I

did not know that the transaction was consummated and

deed delivered until some time afterwards.

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and the deliv-

ery of the deeds thereof to yourself and your associates, if

you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion Or ground of suspicion, or reason

to suspect or believe, that there had been any fraudulent

act or misrepresentations or failure of duty in the examina-

tion or certifying the completion of the wagon road men-

tioned in said act of Congress of July 2d, 1864, or any part

thereof, or that the said road had not been constructed,
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wholly, seasonabl}' and properly, according to the granting

acts.

A—Neither at the time of making said purchase, nor pre-

vious thereto, nor at the time of rnakiug said payment and

delivery of said deed to myself and associates, did I, or any

of my associates to ray knowledge, have any knowledge, no-

tice or information, suspicion or ground of suspicion, or

reason to suspect or believe that there there had been any

fraudulent acr or misrepresentations, or failure of duty in

the examination or certifying the completion of the wagon

road mentioned in said act of Congress of July 2d, 1864, or

any part thereof, or that s;i,idroad had not been constructed,

wholly, seasonably and properly, according to the granting

acts.

Q. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of

the deeds for said laud, and the payment of the purchase

price thereof, any knowledge, information, notice, suspicion,

or ground of suspicion, or reason to suspect or believe, tliat

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, or agents, or stockholders, or by

any other person or persons acting in its interest or its em-

ploy, or by any person or persons whomsoever, to the Gov-

ernor of the State of Oregon to induce such Governor to

falsely certify that said wagon road had been completed, or

to the Secretary of the Interior, or the Commissioner of the

General Laud Office, to induce them or either of them to

falsely list lands to the State as having been earned by said

Oregon Central Military Eoad Company, or to the Presi-

dent of the United States to induce that officer to falsely

issue patents for said land ?

A—I ha-l not, at or prior to the date of said purchase, the

delivery of said deed, and the payment of said purchase

price, :iny knowledge, information, notice, suspicion, or

ground of suspicion, or reason to suspect or believe, that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, agents, stockholders, or persons

acting in its interest or employ, or by any person or persons
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whomsoever, to the Governor of the State of Oregon to in-

duce such Governor to falsely certify that said wagon road

had been completed, or fo the Secretary of the Interior, or

to the Commissioner of the General Land Office, to induce

them or either- of them to falsely list lauds to the State as

having been earned by said Oregon Central Military Road

Company, or to the President of the United States to induce

that officer to falsely issue patents for said laud.

Q. (S—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A— We sold the same to the California and Oregon Land

Company, a corporation formed under th^laws of California,

by deed, in the winter and early spring of 1877.

Q, 9—In answer to Interrogatory 8 you say that you con-

veyed said land to the California and Oregon Land Com-

pany, please state what, if any, notice, knowledge, informa-

tion, suspicion, or ground to suspect, or reason to believe,

the said California and Oregon Land Company, or any of its

officers, or agents, or stockholders, or yourself, had at and

prior to the conveyance to the said company by 3'ou and

your associates of said lands, and the delivery of the deeds

therefor, that there had been fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of said wagon road by the Governor of Oregon, or

of anv fraud or misrepresentation whatever connected with

or relating to the construction or certifying the completion

of said wagon road, or the listing of any part of lands by

the Secretary of the Interior or the Commissioner of the

General Land Office, or issuing of patents for any of said

lands by the President of the United States ?

A—I was one of the directors named in the articles of in-

corporation of the California and Oregon Land Company,

and assisted in its organization; and neither at the time or

prior to the conveyance to it 1 myself and my associates, or

co-owners of our respective interests in said lands and the

delivery of the deeds therefor to said corporation, did the

said California and Oregon Land Company, or any of its

officers or agents, or stockholders, to my knowledge, nor
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did I myself, have any notice, knowledge, information, sus-

picion or ground to suspect, or reason to believe, that there

had been any fraud or misrepresentations or failure of dut}'

in the examination or certifying of the completion of the said

wagon road by the Governor of Oregon, or of any fraud or

misrepresentation whatever connected with or relating to

the construction or certifying the completion of said wagon
road, or the listing of any part of said hinds by the Secre-

tary of the Interior or the Commissioner of the General

Laud Office, or issuing of patents for any of said land by the

President of the United States.

Q 10—State what was the fact as to the purchase made by
yourself and your associates of this land from the Oregon

Central Military Road Company and the purchase thereof

made by the California and Oregon Laud Company from

you, having been made in good faith without notice of any

fraud whatever, and for value?

A—The purchase of my two-twentieths interest in the un-

divided one-half of said lands, in connection with my asso-

ciates in said purchase, was not made from the Oregon

Central Military Road Conipanj', but from B. J. Pengra and

wife, and the circumstances of my purchase are given in my
answer to Interrogatory 5. I may add that I saw the ab-

stract of title, containing the written opinion of Messrs.

Mitchell & Dolph, attorneys, of Portland, Oregon, that the

title was good. I saw a map of the road, or a large portion

of the same, certified to by the Governor of Oregon, dis-

cussed the title and whole matter with Mr. W. H. Parks,

who was then an owner in the grant and iu whom I had

great confidence, and upon whose advice, supported by my
own judgment, I concluded to make and did make the pur-

chase in good faith, and paid my money, ten thousand dol-

lars, for ray said interest, without any notice or suspicion of

fraud of any kind whatever. Had I had the least suspicion

of the title, or that the land grant had not been honestly

earned, I would not have made the purchase. As to the

purchase by the California and Oregon Land Company, that

company was formed by the then owners of the land for the

better and more convenient management of the property,

and to avoid complications that might arise to tlie surviving
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owners in case of the death of any of the owners, and we
conveyed our interest to that corporation, taking in payment

therefor such portions of its capital stock as we were re-

spectively entitled in proportion to our respective interests

in the lands; "and our transfer to said corporation was made
in entire good faith, witliout notice of any fraud whatever,

and for value in its capital stock, as I have stated.

Q 11—State fully and at large any other fact within your

knowledge and mateiial to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrognted concerning the

same?

A—I know of no other fact material to the issue in this

case, which would be of advantage to either party thereto.

Cross-Examination.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not now an officer or director in the California

and Oregon Land Company. I was a director in said com-

pany for three years after its organization.

X Q. 2—When did you become a stockholder in the said

company ?

A— I was one of the subscribers to the capital stock, and

signed and acknowledged the articles of incorporation of said

company on the 9th day of January, 1877. The company

issued stock to me, May 21, 1877, as I find upon reference

to the books of said company.

X Q. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

A—As just stated, I actually received my certificates of

capital stock in said comuany on May 21, 1877. I then

received a total of seven hundred and fifty shares—received

or acquired them direct fiom the company— in its first issue

of its capital stock. I had conveyed to tlie company by

deed, jointly with the other owners of the record title, the

two-twentieths interest in the undivided one-half purchased

from Pengra and wife. Said interest in the lands were
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equal to or the equivalent of a one-twentieth undivided in-

terest in the whole, and that interest was equal to or equiva-

lent to one-twentieth of the entire capital stock of said cor-

poration, or one thousand shares thereof. But in making
the original purchase of the two-twentieths interest in tbe

undivided one-half, as above set forth, Mr. Orrin GowpII

was concerned with me in said purchase. Mr. Gowell and
myself were partners in certain matters at the time, and I

took the record title in my name for our convenience, and it

so remained until the issue of stock by the California and
Oregon Laud Company on said May 21, 1877, when our

interests were segregated, and the company issued to me my
seven liundred and fifty shares, which was my pro rata pro-

portion of stock and the equivalent of my actual interest in

the entire lands, and issued to Mr. Gowell a like pro rata

proportion of stock for his interest.

X Q. 4—Prior to your acquiring said stock, or the

alleged pui^chase of the land grant in controversy herein,

had you ever been in the State of Oregon, or seen said

lands, or been over the alleged wagon road of the Oregon
Central Military Road Company; if so, when was it?

A—Prior to acquiring said stock, or the purchase of the

said interestinthe landgrant in controversy, I had never been
in the State of Oregon, or seen any of the lands, or been
over over the wagon road of the Oregon Central Military

Road Company.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase
price, to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon
road had been built by said Oregon Central Military Road
Company, as required by the granting act. State fully ?

A—Before making the purchase of said two-twentieths

undivided interest in said undivided half of said lands in

controversy, and before making said payment of ten

thousand dollars therefor, I had several interviews with Mr.
W. H. Parks in Marj^sville, California, on the subject. I

was shown and examined closely tbe abstract of title, with

the written opinion of Messrs. Mitchell & Dolph appended
thereto that the title was perfect. I read therein the copies
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of the certificates of the Governor of Oregon that the road

had been constructed and tue lands earned by the Oregon
Central Military Road Company, and the certificate of the

Commissioner of the General Land Office at Washington,

stating that said certificates of the governor were on file in

his office. I also ascertained from the abstract that over

three hundred thousand acres of the lands had then been

actually listed to said Oregon Central Military Road Com-
pany.

I knew from reading newspapers, and from other sources,

that such grant had been made, and was recognized as valid

by the ofiicials of the government, and knowing Mr. W. H.

Parks well, in fact intimately, and that he w^as largely inter-

ested in lands in California, and thoroughly conversant with

laud titles, and land matters generally, and placing reliance

upon his advice, as well as the information that he bad then

purchased and was an owner in said land grant, and that the

title to the same was good beyond any possible question

—

all these things, added to my own personal examination, and

especially the copies of the official documents aforesaid con-

tained in the abstract, as also a map of the road showing its

location, aod, to my recollection, certified to by the Governor
of Oregon, which I also saw and examined at the same time

I saw and examined the abstract, decided me to make the

purchase, and 1 did so for myself and Mr. Gowell, in full

confidence, and in good faith that the title was good, and

that no question could ever be raised to defeat or impair it.

Had I corae to any other conclusion, or entertained the least

doubt about it, 1 would not have made the purchase. What
money Mr. Gowell and I had at the time we had made in

mining in the mines of California, and we could ill afford to

take chances in any speculative or doubtful enterprise.

X Q. 6— Prior to said alleged purchase had you seen or

examined the alleged certificates of the Governor of Oregon

thiitsaid wagon road had been built, or had you seeu or ex-

amined any abstract of title to said laud grants or to the

lands included therein?

A—As I have just stated, prior to said purchase I had

seen and examined copies of the certificates of the Governors

of Oregon that said wagon road had been built, as they were
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a portion of said abstract of title wliich I saw and examined.

I also saw a map of the line of said road, showing its loca-

tion, and to the best of rny recollection it was certified to in

some manner, giving it the appearance and character of an

official map, which I understood it to be. It was these

official documents contained in the abstract, and the said

map, that decided or determined my own judgment favorably

to making the purchase.

X Q. 7—What part of the consideration for the purchase
of said laud grant was paid by you ? Huw was it paid, and
when ?

A—I paid ten thousand dollars as our part of the consid-

eration, for Mr. Gowell and myself. My recollection is

that I gave a check for that amount to Mr. W. H. Parks in

the ci!y of Marysville, on the Bank of Laporte, but it is

possible I mailed him the check from Laporte, diiected to

him at Marysville, California, where he then resided. It was
some time in the latter part of September or the first of Oc-
tober, 1874. I cannot more distinctly state the time. The
check was afterwards returned to me by the Bank of La-
porte, and was destroyed.

X Q. 8—Will you swear that, to your own personal

knowledge, all of your associates paid their proportion of

such consideration ?

A—I cannot swear from my own personal knowledge that

all or any of my associates in the purchase of said undi-

vided half of said lands paid their proportion, or any
amount at all, of the consideration money named in the

deed. As I have stated, I was in Sierra County, Califor-

nia, engaged in mining, and was not present at the payment
of the money. I only know that I paid the ten thousand

dollars as above specified, and, from hearsay, that my asso-

ciates paid their respective amounts.

X Q. 9—To whom did you pay your part of such consid-

eration, and who else was present at the time, and where

was it paid ?

A—I have already stated to whom and how I paid the ten

thousand dollars for the two-twentieths interest. It was to Mr.

W.H. Parks, eitherpersonally to him in Marysville, jCalifor-
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iiiii, or by mailing him a check for the same from Laporte, and

no one was present at the time of such payment that I can re-

member. If I wrote the check in the store of Parks Bros., at

Marysville," possible some of their clerks were present. I do

not remember. If I wrote the check in the Bank of La-

porte and placed it in a letter there, probably the cashier of

that bank was present; I do not remember as to that. My
impression, after so long a time, is that I sent the check in

a letter to Mr. Parks from Laporte.

X Q. 10—you will not undertake to swear, will you, of

your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

grounds for suspicion, or reason to suspect or believe, thjit

the said wagon road had not been built according to the

granting acts?

A—No. I cannot swear of my own knowledge as to

whether my associates may have had, or may not have had,

any knowledge, notice or information, suspicion or grounds

for suspicion, or reason to suspect or believe that the said

wagon road had not been built according to the granting

acts. At the time I made the purchase I did not know who
those associates were. I did not know who they were until

the purchase was made and the transaction completed.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—I ascertained after the purchase was made and the

deed obtained, that Mr. G. W. Colby was one of the asso-

ciates in the purchase.

X Q 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—Mr. Colby did not go to Oregon with my knowledge

or consent to complete the said purchase. I knew nothing

whatever about his going there for any such purpose. In

fact, I knew nothing about the details or manner of making

the purchase at all, or procnring of the deed, until same was

obtained. I was at work in ray mining claim, in the moun-
tains of California, with no telegraph and poor mail facili-

ties, arvd I knew nothing about the purchase, or how it was
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completed, until some considerable time after the deed was

obtained.

X Q. 13—Will you undertake to swear that Mr. Colby did

not have notice or information that said waj^on road had not

been built by said Oregon Central Military Road Company,
as required by the granting acts?

A— 1 cannot testify as to what, if any, notice or informa-

tion Mr. Colby nmy have had that said wagon road had not

been built by said Oregon Central Military Koad Company,
as required by the granting acts. All I can say is, that in

all the conversations I ever had with Mr. Colby on the sub-

ject, he assured me the title to the land was good, that the

wagon road had been built, and the lands earned according

to the granting acts. In these statements he seemed honest

and sincere, and I had no reason to doubt them.

X Q. 14— Was said G. W. Colby a stockholder, officer or

director, at any time, in the said California and Oregon
Land Company. State fully what rehition, if any, with said

company ?

A—Mr. Colby was never an officer or director in the Cal-

ifornia and Oregon Land Company, as I find upon examin-

ing the books of the company from May '22, 1877, to May
16, 1882. He had no other or different relation to the com-

pany than myself or any other stockholder that I ever knew
or heard of.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had

or might not have had with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon
road had not been built as required by the granting acts?

A—I did not know of my own personal knowledge what

notice or information, if any, my associatf^s, or any of them,

may have had, or may not have had, with reference to the

fraud charged in the bill in this case, or the defects in title

of the Oregon Central Military Road Company, or that said

wagon road had not been built as required by the granting

acts. My belief is that they, like myself, were influenced

by the abstract of title and maps submitted and opinions of
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their respective attorneys that tlie title was good iu all re-

spects, and that we placed mutual confideuce iu each other,

and joined in the purchase believing the investment to be

entirely safe nnd eventually would prove profitable as the

country became settled iu which the lands were situated.

B. F. Baker.

Subscribed and sworn to before me this 22d day of

August, 1891.

L. S. B. SAWYER. Comr.

San Francisco, August 21st, 1891.

Examination-in-Chief of M. p. Jones.

Q. 1—State your name, ;ige, residence and occupation?

A—My name is M. P. Jones, my age sixty-one years, my
residence San Francisco, California, occupation merchant.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

A—Stockholder.

Q. 3—If you answer that you are a stockholder in said cor-

poration, please state whether you are one of the original

subscribers for the stock of said company?

A—I am one of the original subscribers for the stock of

said company.

Q. 4—Were you or were you not one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid in the construction of a wagon

road from Eugene City, Oregon, to the southeast boundarv

of the State of Oregon, by an act approved July 2d, 1864,

and afterwards granted by the State of Oregon by an act of

its legislature, approved October 24th, 1864, to the Oregon

Central Military Eoad Company, a corporation organized

under the laws of Oregon ?

A—I was.

Q. 5— If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how ?
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A—In July or August this matter was presented to me
by one Samuel More, he representing to me that the certain

trftct of laud mentioned above, one-half of which had been

previously sold to certain parties in San Francisco and other

places, and the owners of the balance offered the other half

for the same consideration as I understood the first half to

have been sold for, to wit, one hundred thousand dollars.

After making inquiry in regard to the matter, and having

examined into the title and report of Mr. Dolph of Oregon,

an attorney at law, who had acted for the purchasers of the

first half of said land, and having referred said report of

Mr. Dolph, and the abstract of title which accompanied said

report, and also the certificate of the Governor of the State

of Oregon in regard to the completion of the road, to my
attorney in this city, William H. Sharp, for his opinion in

regard to the legality and validity of the title, I concluded to

make the purchase of a one-tenth part of the undivided one-

half offered to me by the parties selling the prevdous one-

half, and did so by paying to Samuel More the sura of ten

thousand- dollars, to be deposited in the Bank of Cali-

fornia by Nicholas Luning, payable to the order of G. W.
Colby.

Said payment was made September 29, 1874, it being un-

derstood that said purchase by me was to be consummated
provided no liens or incumbrances had been made on the

property since the purchase of the first half.

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds thereof to yourself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your asso-

ciates, to your knowledge, had any knowledge, notice or

information, suspicion or ground of suspicion, or reason to

suspect or believe, that there had been any fraudulent ace

or misrepresentations or failure of duty in the examination

or certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts ?
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A—In reply to tbat, all I can say is that there was no

ground for susi)iciou of fraud or misrepresentations, or fail-

ure of duty- in the examination or certifying the completion

of the wagon road mentioned in said act of Congress of

July 2d, 18G4, or any part thereof, or that the said road had

not been constructed, wholly, seasonably, and properly,

according to the granting acts; for if I had known of any

such thing, I certainly should not have made the purchase.

Q. 7—Had you, or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of the purchase price

thereof, any knowledge, information, notice, suspicion or

ground of suspicion, or reason to suspect or believe that any

fraud had been practiced, or any inisrepresentalions whatever

made by the Oregon Central Military Road Company, or any

of its officers, or agents, or stockholders, or by any other

person or persons acting in its interest or in its employ, or

by any person or persons whomsoever, to the Governor

of the State of Oregon to induce such Governor to falsely

certify that said wagon road had been completed, or to

the Secretary of the Interior, or the Commissioner of the

General Land Office, to induce them or eitiier of them to

falsely list lands to the State as having been earned by said

Oregon Central Military Road Company, or to the Presi-

dent of the United States, to induce that officer to falsely

issue patents for said lands ?

A—I had no such information.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A—We conveyed it to the California and Oregon Land
Company.

Q. 9— If, in answer to Interiogatory 8, you say that you

conveyed said laud to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe^

the said California and Oregon Land Conpany, or any of its

officers, or agents or stockholders, or yourself, had at and

prior to the conveyance to the said company by you and
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your associates of said lands, and the delivery of the deeds

therefor, that there had been an}' fraud or misrepresenta-

tions or failure of duty in the examination or certifying of

the completion of the said wagon road by the Governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of said wagon road, or the listing of any part of

lands by the Secretary of the Interior or the Commisioner
of the General Land Office, or issuing of patents for anv of

said land by the President of the United States?

A—I had no notice, knowledge, information, suspicion or

ground to suspect, or reason to believe, that the said Cali-

fornia and Oregon Laud Company, or any of its officers,

agents or stockholders, had any knowledge that there had

been any fraud or misrepresentations or failure of duty in

the examination or certifying of the completion of tke said

wagon road by the Governor of Oregon, or any fraud or

misrepresentation whatever connected with or relating to

the construction or certifying the completion of said wagon
road, or the listing of any part of its land by the Secretary

of the Interior or the Commissioner of the General Land
Office, or issuing of patents for any of said land by the

President of the United States?

Q. 10—State what was the fact as to the purchase made
by yourself and your associutes of this land from the Oregon
Central Military Road Company, and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good faith, without notice of any

fraud whatever, and for value?

A—Said purchase was made in good faith, without notice

of any fraud whatever, and for a valuable consideration.

Q. 11—State fully and at large any other fact witjjin your

knowledge, and material to the issue joined in this .suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
A—I would like to say that in making the said purchase I

used all the precnution possible to obtain the facts as to the

validity of the title to the said land that any business man
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would do in any otlier mutter where a large amount of

money was involved, and bitd I not been satisfied that every-

thing in connection with the matter was perfectly correct

and honest I should certainly not have made the purchase.

Cross-ExAMiNATioN.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am a director.

X Q. 2—When did you become a stockholder in the said

company?
A—At the time of the organization of said company.

X Q. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said company?

A—When the corporation was organized my original in-

terest was represented by one thousand shares of the capi-

tal stock of the company, which I received at that time.

Later on, a few years after, I purchased other stock at dif-

ferent times from Mr. D. H. Holbrook and others, and I

hold at the present time two thousand three hundred and

fifty shares.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the land grant in controversy herein, had you

ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Koad Company, if so when was it?

A—Prior to my acquiring said stock, or the alleged pur-

chase of the land grant in controversy herein, I had never

been in the State of Oregon, or seen said lands, or been

over the alleged wagon road of the Oregon Central Military

Road Company.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and the payment of the pur-

chase price, to ascertain the condition of said land grant,

or the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully ?
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A—I ascertained by examiuatiou of the report of Mr.

Dolpb, attorney at law, who examined said title for the pur-

chasers of the previous nne-balf which was sold, and also

examined the abstract and report, including the certificate

of the goveruor of Oregon certifying to the completion of

the road, and, being satisfactory to me, after referring it

also to my attorney, William H. Sharp, I concluded to make
the purchase.

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governor of Oregon

that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lauds included therein?

A—I will reply to that by saying, as stated above in an-

swer to Interrogatory 5, that I had seen and examined said

abstract and certificate.

X Q. 7—What part of the consideration for the purchase

of said land grant was paid by you? How was it paid and

when ?

A—A tenth part of one hundred thousand dollars was
paid by me for the purchase of the last half of said land, to

wit, ten thousand dollars. It was paid by me by a check

given to Samuel More to be deposited in the Bank of Cali-

fornia by ^^icholas Luning, one of the parties to this pur-

chase, payable to the order of G. W. Colby.

X Q. 8—Will you SAvear that to your own personal knowl-

edge all of your associates paid their portion of such con-

sideration?

A—I cannot swear to my personal knowledge, but am
satisfied they did, having no reason to doubt it.

X Q. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where
was it paid ?

A—I paid it to Samuel More, either in my office or in

the office of said More. I do not recollect any one being

present at the time.

X Q. 10—You will not undertake to swear, will 3'ou, of

your own personal knowledge, that your associates did cot
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liave any kuowledge, notice or information, suspicion or

ground for suspicion, or reason or suspect or believe that

the said wagon road liad not been built according to the

granting acts ?

A—I have no reason to think, and neitlier do I believe

that they had any such knowledge that said road had not

been bnilt according to the granting acts.

X Q. 11—Was G. W. Colby one of your associates in

said purchase ?

A—He was.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete said purchase?

A—Mr. Colby went to Oregon to see that no changes had

been made in the title to the property since the purchase of

the first half; that is to say, to see that no liens or other

incumbrances had been placed upon said property since

said first purchase.

X Q. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts'?

A—I do not think he had such notice. I have no reason

to believe that he did. He did not go up there for that

purpose, but merely went up there in our interest to see

that no liens or other incumbrances had been placed upon

said land since the purchase of the first half of the land in

controversy had been made, as the title had been fully

examined by the parties making the first purchase, and

which we relied upon for the validity of the title of the part

that we purchased.

X Q. 14—Was said G. W. Colby a stockholder, officer

or director, at any time, in the said California and Oregon

Land Company? State fully what relation he had, if any,

with said company?
A—He was a stockholder, but not a director or other

officer, at any time in said California and Oregon Land

Company, but merely had the same relation to the company

as any other stockholder.
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X Q. 16—Did yon know of your own personal knowledge
what notice or information your associates might have had,
or might not have had with reference to the fraud charged
in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said
wagon road had not been built as required by the granting
act ?

A— I had no knowledge, nor do I think that any of my
associates had, of any fraud charged in the bill in this case,

or any in the title of said Oregon Central Military Road
Company, or that said wagon road had not been built as re-

quired by the granting act, for, as I said before, in answer

to previous interrogatories, I certainly should not have pur-

chased had I known of any such fraud, and knowing many
of the purchasers from said Oregon Central Military Road
Company to be careful business men, I do not think it pos-

sible that they had any such knowledge, for if they had
they would not have made the purchase.

Saturday, August 22, 1891.

The witness appeared this day by appointment with the

Commissioner, and after having read over his deposition

stated that he would not sign the same to-day, but would

refer to some documents iii his possession, and other data,

in order to refresh his memory, and would, on Monday,
24th instant, appear and again read over his deposition and

make such corrections as he desired, and then sign the

same.

Monday, August 24th, 1891.

The witness appeared this day, as per appointment made
on the 22nd instant, above noted, and made the following

corrections in his deposition, to wit:

My answer to Interrogatory 2 I wish to correct to read as

follows: Stockholder and director.

My answer to Interrogatory 5 I wish to add, before tiie

word Dolph on line 10 of page 33, 'the words "Mitchell &."

On line 13, same page, I wish to add the words "Mitchell
&" before the word " Dolph."

On line 16, same page, after the words " William H.
Sharp," I wish to add the words " since deceased."
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In my answer to Interrogatory 10 I wish to add the fol-

lowing: Military Road Company; my deed came through

B. J. Pengra and wife, and the sale to the California and

Oregon Land Company was for the purpose of organizing

under said name so us to more easily handle the property

of our company, and avoid any trouble that might be occa-

sioned by a death of any member of our company.

My answer to Cross-interrogatory 3 I wish to correct so

as to read as follows

:

When the corporation was organized ray original interest

was represented by one thousand shares of the capital stock

of the company, which I received at that time. At the same

time I received five hundred shares of said capital stock in

lieu of the one-twentieth interest which I purcljased of C.

H. Holbrook and wife on January 4th, 1876. Later on I

purchased other stock at different times, and I hold at the

present time two thousand three hundred and fifty shares.

To my answer to Cross-interrogatory 5 I wish to add the

words "Mitchell & '' before the word "Dolph " on line 14

of page 38.

Also, after the words "William H. Sharp," on line 19 of

said page, the words " now deceased."

M. P. Jones.

Subscribed and sworn to before me, this 25th day of Au-

gust, 1891.

L. S. B. Sawyek,

Commissioner, etc.

San Francisco, August 22nd, 1891.

Examination-in-Chief OF C. H. Holbrook.

Q. 1—State your name, age, residence and occupation?

A—My name is Charles H. Holbrook, my age forty-four

years, residence San Francisco, California, occupation lum-

berman .

Q. 2—What reUition, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company, one

of the defendants in this suit ?

A—None.
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Q. 3—If jou answer tb.nt you are a stockholder iu said

corporation, please state whether yon are one of the original

subscribers for the stock of said company?
A—I am not.

Q. 4—Were you, or were you not, one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid iu the construction of a wagon

road from Eugene City, Oregon, to the southeast boundary

of the State of Oregon, by an act approved July 2nd, iSGi,

and afterwards granted by the State of Oregon, by an act of

its legislature approved October 24th, 1864, to the Oregon

Central Military Road Company, a corporation organized

under the laws of Oregon ?

A—I was.

Q. 5—If you answer that you were one of the purchasers

of said grant, please st;ite fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?
A—I purchased an undivided one-twentieth interest in an

undivided one-half of said grant by deed dated October loth,

1874, from B J. Pengra and wife. I paid therefor the sum
of six thousand two hundred and fifty dollars cash to N. D.

Rideout, who was a co-purchaser also of an interest in the

same deed, and paid the money a short time prior to the

date of the deed. I cannot now state the exact date of tlie

payment.

Q. 6—At the time, or previous thereto, of the m.iking of

such purchase and the payment of the money and the de-

livery of the deeds thereof to yourself and your associates,

if you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion or ground of suspicion, or reason

to suspect or believe that there had been any fraudulent act

or misrei-resentations or failure of duty in the examination

or certifying the completion of the wagon road mentioned

in said act of Congress of July 2nd, 1864, or any part thereof,

or that the said road had not been constructed, wholly, sea-

sonably and properly, according to the granting acts?



176 UNITED STATES TS. CAL. & OKEG. LAND CO.

A—No. Neither myself nor any of my iissociates, to my
knowledge, bad any such knowledge, notice or information,

or suspicion, as is mentioned in tiie question. On the cou-

trary, I believed, and so far as I know all my associates

believed, it was a perfectly square and straightforward

transaction, and nothing whatever wrong, fraudulent or sus-

picious about it. If I had thought otherwise I would not

have made the purchase. No, not the least on my part,

nor on that of my associates to my knowledge.

Q. 7—Had you, or had you not, at or prior to the

date of said purchase, the delivery to you and

your associates of the deeds for said land, and the

payment of the purchase price thereof, any knowledge,

information, notice, suspicion or ground of suspicion,

or reason to suspect or believe that any fraud had been

practiced, or any misrepresentations whatever made by the

Oregon Central Military Road Company, or any of its officers

or agents or stockholders, or by any other person or persons

acting in its interest or in the employ or by any person or

persons whomsoever, to the Governor of the State of Ore-

gon, to induce such Governor to falsely certify that said

wagon road had been completed, or to the Secretary of the

Interior or the Commissioner of the General Land Office, to

induce them, or either of them, to falsely list lands to the

State as having been earned by said Oregon Central Mili-

tary Road Company, or to the President of the United States,

to induce that officer to falsely issue patents for said land ?

A—I had not.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A— I do not know of my own knowledge what disposition

my associates made of their several interests in said pur-

chase. I sold my said interest in said lands to M. P. Jones

by deed dated January 4th, 1876, and since that time have

had no interest of any kind in the same.

Q. 9— If, in answer to Interrogatory 8, you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state wiiat, if any, notice, knowledge, iuforraa-
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tion, suspicion or ground to suspect or reason to believe the

said California and Oregon Land Company, or any of its

officers or agents or stockholders or yourself had at and prior

to the conveyance to the said company by you and your

associates of said lands and the delivery of the deeds there-

for, that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentation whatever connected

with or relating to the construction or certifying the com-
pletion of said wagon road or the listing of any part of lands

by the Secretary of the Interior or the Commissioner of the

General Laud Office, or issuing of patents for any of said

land by the President of the United States ?

A—As I never had any interest in the corporation known as

the California and Oregon Land Company, I have no knowl-

edge on the subject.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon
Central Militai-y Road Company and the purchase thereof

made by the California and Oregon Land Company from

you having been made iu good faith, without notice of any

fraud whatever, and for vjilue?

A—As I stated iu answer to Interrogatory 5, myself and

associates purciiased of B. J. Peugra and wife, by deed da-

ted October 15th, 1874, an undivided one-half interest in

said land grant. My interest conveyed to me in said deed

was an undivided one-twentieth of the said undivided one-

iialf. My purchase was made in perfect good faith, without

notice of any fraud whatever and for value, six thousand two
hundred and fifty dollars in cash. I did not sell to the Cali-

fornia and Oregon Land Company, but to M. P. Jones, be-

fore the organization of said corporation. I sold my inter-

est to said Jones for seven thousand dollars gold coin.

Q. 11—State fully and at large any other fact within

your knowledge, and material to the issue joined in this

suit, which would be to the advantage of either party here-

to, as fully as though particularly interrogated concerning

the same?
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A—I know no other fact material to the issue which would

be of advantage to either party liereto.

Cross-ExAMiNATioN.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not.

X Q. 2—When did you become a stockholder in the said

Company?
A— I never had or owned any stock in said company.

X Q. 3—When and from whom did you acquire any shares

of stock that you may now hold in the said company?
A—I never acquired or held any stock in said company.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the land grant in controversy herein had you
ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Road Company, if so when was it ?

A—Prior to the purchase of my said one-twentieth inter-

est in said undivided one-half oi the lands in controversy I

had never been in the State of Oregon, nor seen the lands

or wagon road of the Oregon Central Military Road Com-
pany.

X Q. 5—What inquiry or research did yon make, if any,

before said alleged purchase and payment of the purchase

price to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon

road had been built by said Oregon Central Military Road
Company, as required by the granting act ? State fully.

A—I did not make any search of title myself. I was

then residing in Chico, California. Mr. Colby first called

my attention to the purchase, and named several parties

already interested in the grant as having purchased one-half

thereof and about to become purchasers of the other or re-

maining undivided one-half. He named, among others,

John Boggs, E. B. Pond, N. D. Rideout, N. Luning, Isaac

Allen, W. C. Belcher and W. H. Parks as interested or

about to become interested in said purchase. I knew all

these gentlemen very well as gentlemen of wealth and high
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standing in the State, and as prudent, cautious, business

men. Mr. Colby showed me a map of the road which, to

the best of my recollection, was a tracing made from some
official map of said road, and assured me the road was com-

pleted and the title was good. I then discussed the matter

with Mr. Parks, Mr. Belcher, Mr. Pond and Mr. Eideout,

and, on their assurance that they believed the investment a

good one and the title good, and that so believing that

they were going to invest, I finally concluded to purchase

said interest, and made arrangements with the Bank of

Butte County fit Chico to pay Mr. Rideoat the six thousand

two hundred and fifty dollars to pay for my said interest, as

he was about to go to San Francisco to make a deposit in

payment for his own and Mr. Allen's purchase in the same
undivided one-half:

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governors of Oregon
that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lands included therein ?

A—I had not.

X Q. 7—What part of the consideration for the purchase

of said laud grant was paid by you, how was it paid, and
when ?

A— As before stated, I paid six thousand two hundred
and fifty dollars in cash for my said interest in said lauds.

I paid it through the Bank of Butte County, Chico, where I

then did ray banking business, to N. D. Rideout, and about
the first of October, 1874, for him to take to San Francisco

and conclude the purchase for himself, Mr. Allen and my-
self.

X Q. 8—Will you swear that to your own personal knowl-

edge all of your associates paid their proportion of such

consideration ?

A—I can only testify as to my own payment and that of

Mr. Allen. Mr. Allen paid six thousand two hundred and
fifty dollars for his undivided one-twentieth at the same time

I made my payment.
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X Q. 9—To whom did you pay your part of such consider-

ation, and who else was present at the time, and where was
it paid?

A

—

Ab already stated, I paid my part to Mr. N. D. Hide-

out in the "Bank of Butte County," at Chico, and Mr.

Bideout and Mr. Allen were present at the time, and also

Mr. Charles Faulkner, then and now cashier of that bank.

It was then and there arranged and agreed between Mr.

Hideout, Mr. Allen and myself that Mr. Rideout should take

the money of Mr. Allen and myself, together with his own,

and conclude the purchase of our respective interests, in

San Francisco.

X Q. 10 —You will not undertake to swear, will you, of

your personal knowledge, that your associates did not have

any knowledge, notice or information, suspicion or ground

for suspicion, or reason to suspect or believe, that the said

wagon road had not been built according to the granting

acts ?

A—No, but I do swear that I believe that every one of

those gentlemen whose names are mentioned in the deed of

October 15, 1874, for said undivided one half of said lands,

and that I believed that the road had been built, and that

the title, as represented to them and myself, was in perfect

order, and without fraud or suspicion whatever.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—He was.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—On Mr. Eideout's return to Chico from San Francisco

he stated to myself and Mr. Allen that the purchasers had

sent Mr. Colby to Oregon to see that no liens or incum-

brances, or judgments against the land, had been filed since

the date of the abstract. That is the only purpose I ever

heard or knew of for which Mr. Colby went to Oregon in

the matter.
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X Q. 13— Will you undertake to swear that Mr. Colby did

not have notice or information that said wagon road had not

been built by said Oregon Central Military Road Company,

as required by the granting acts?

A^If he had any such information I knew nothing of it.

X Q. 14—Was said G. W. Colby a stockholder, ofl&cer or

director, at any time, in the said California and Oregon Land

Company? State fully what relation he had, if any, with

said company.

A—I do not know. I sold out my interest before said

company was organized, and have had no interest in it since.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had,

or might not have had, with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon

road had not been built as required by the granting act?

A—No. I had no knowledge whatever on the subject.

C. H. HOLBROOK.

Subscribed and sworn to before me this 22d day of August,

1891.

L. S. B. Sawyer,

Commissioner, etc.

San Francisco, August 22, 1891.

Examination-in-Chief of Robert Hamilton.

Q. 1—State your name, age, residence and occupation.

A—My name is Robert Hamilton, my age is sixty- three

years, my residence San Francisco, California, my occu-

pation wholesale merchant, one of the firm of Baker &
Hamilton.

Q. 2—Are you, or are you not, a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—The firm of Baker & Hamilton, of which I am a mem-
ber, owns six hundred and sixty-six and two-thirds shares

of the capital stock of that company.

Q. 3—If you answer yea, please state when you became

such stockholder?
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A—In the moutb of November, 1874, myself and James

Carolan of San Francisco purchased an undivided one-twen-

tieth of the grant of lands involved in this action from G.

W. Colby, and paid him therefor fifteen thousand dol-

lars in cash. At the time he gave his individual deed to

us, but subsequently we discovered that under the laws of

Oregon it was requisite that a wife should join with her

husband in a conveyance of real estate, and in the month of

February, 1875, George W. Colby and wife joined in a

deed to us for the interest in said lands sold to us in No-

vember preceding. I am a member of the firm of Baker &
Hamilton, consisting of L. L. Baker and myself. It was

understood at the time of our purchase from Colby that my
partner L. L. Baker should have an equal one-third interest

in the purchase with Mr. Carolan and myself, if on his

return from New York, where he then was, he should de-

sire to sliare with us in the purchase. On his return, sev-

eral months after, he decided to join us in the purchase, and

paid his proportion of the purchase money. The title, how-

ever, was allowed to stand in the name of Mr. Carolan and

myself until the organization of the defendant, the Califor-

nia and Oregon Land Company, in 1877, when Mr. Carolan

and myself conveyed the said interest standing in our names

to that corporation, and by our direction that corporation

issued to our firm. Baker & Hamilton, six hundred and

sixty-six and two-thirds shares of its capital stock, and to

James Carolan three hundred and thirty-three and one-third

shares, which was our pro rata proportions respectively of

said capital stock, according to our interest in said lands.

We have held said six hundred and sixty-six and two-

thirds shares ever since, and still hold the same.

Q. 4. Please state whether or not at the time you became

such stoekiiolder, or at any time prior thereto, you had any

notice, knowledge, information, suspicion or reason to sus-

pect or believe that any fraud had been practiced upon or

any misrepresentations made to the Giwernor of Oregon by

any officer of the defendant, the Oregon Central Military

Boad Company, or any of its stockholders or agents, or per-

sons in its employ, or by any person or persons whomsoever,

to falsely induce said Governor to certify that the wngoti
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road described in the act of Congress of July 2d, 1864, and

mentioned in tlie bill of complaint, had been duly and

seasonably constructed, as required by said act?

A—Neither at the time of our purchase from Colby, nor

at the time we became stockholders in the California and

Oregon Land Company, nor at any time prior thereto, did

we have any notice, knowledge, information, suspicion or

reason to suspect that any fraud whatever had been prac-

ticed upon or any misrepresentations made to the Governor

of Oregon by any officer of the defendant, the Oregon Cen-

taal Military Koad Company, or by any of its stockholders

or agents, or persons in its employ, or by any person or

persons whomsoever, to induce said Governor to falsely

certify that the wagon road described in the act of Congress

of July 2d, 1864, and mentioned in the bill of complaint,

had been duly and seasonably constructed as required by

said act; nor that in respect of the construction of said

road, or of the Governor's certificate that it had been con-

structed, any fraud whatever had been practiced, or any

misrepresentations made by any person or persons whom-
soever.

Q. 5—In what does the properties of the California and

Oregon Land Company consist?

A—It consists of lands and a few small items of personal

property.

Q. 6—If, in answer to the last preceding interrogatory,

you say *' lands," please state what lands? "

A—The lands granted by the Congress of the United

States to the State of Oregon to aid in the construction of a

military road from Eugene City, Oregon, to the eastern

boundary of said State, and by the State of Oregon granted

to the Oregon Central Military Road Company, and by said

Oregon Central Military Road Company to B. J. Pengra,

and by said Pengra and wife to G. W. Colby and others,

and by these latter to the defendant, the California and Ore-

gon Land Company.

Q. 7—If, in answer to the last preceding interrogatory,

you say "lands granted by the Congress of the LTnited States

to the State of Oregon," please state upon what you relied,
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if anything, in making purchase of the stock of the Califor-

nia and Oregon Lmd Compan}', as evidence that the land

had been duly earned, and that the title was in the Califor-

nia and Oregon Land Company?

A—In the month of November, 1875, Mr. George W.

Colbv proposed to sell to Mr. Carolan and myself an undi-

vided one-twentieth interest in the lands referred to in the

preceding answer, for fifteen thousand dollars, and at the

time handed us an abstract of the title, to which was ap-

pended the written opinion of Messrs. Mitchell & Dolph,

eminent attorneys at law of Portland, Oregon, that the title

was good, and also a map, certified by the governor of Ore-

gon, showing the definite location and completion of the

road. The abstract contained certificates of Governors

Gibbs and Wood of Oregon, and of the United States Com-

missioner of the General Land Office at Washington, show-

ing that the road had been completed. We submitted said

abstract and map to our attorney, Mr. George Cadwalader,

of Sacramento, California, who, after due examination of

the same, reported to us that the land had been earned, and

that the title was good, and thereupon we made the pur-

chase. In making this purchase we relied entirely upon

the abstract and map, and opinion of our attorney, that the

title was good. At the time of the organization of the Cali-

fornia and Oregon Land Company we conveyed our interest

in the land to that company, and recfeived therefor the same

proportion of the capital stock of that company that our in-

terest in the land bore to the whole.

Q. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be of advantage to either paity hereto, as fully

as though particularly interrogated concerning the same?

A—I know of no other fact material to the issue joined.

Ckoss-examination.

X Q. 1—How many shares of stock, if any, did you own

or hold in the California and Oregon Land Company, and

when and how did you acquire the same?

A—The firm of Baker & Hamilton, composed of L. L.

Baker and myself, owns six hundred and sixty-six and two-
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thirds shares of the capital stock of the California and Ore-
gon Land Company, which were issued to us soon after the
organization of the company, and in the original issue of its

stock, in consideration of the conveyance to it of our inter-

est in the land granted by the acts of Congress. As I have
stated in my direct examination, James Carolan and my-
self were the grantees named in the deed from George W.
Colby and wife, but Mr. Baker paid one-third of the pur-
chase money, and when the stock of the California and Ore-
gon Land Company was issued to us for the interest in the
land conveyed to us by Colby and wife, six hundred and
sixty-six and two-thirds shares were issued to Baker &
Hamilton, and three hundred and thirty-three and one-third
shares to James Carolan.

X Q. 2—Are yoa an oflacer or director in said com-
pany ?

A—I am not, and never was an officer in the company.
X Q. 3—Who did you acquire said stock from?
A—In my answer to the first cross interrogatory I have

answered fully.

X Q. 4—Prior to the time you acquired said stock, had
you ever been in the State of Oregon, or examined the land
grant in controversy in this suit, or been over or seen the
road of the said Oregon Central Military Road Company?
A—I had never been in the State of Oregon prior to the

issue of the said stock to us, nor examined the lands in cou-
troveisy, or been over or seen the road of the said Oregon
Central Military Road Company.

X Q. 5- Did you make any inquiry or research to find
out, or to satisfy yourself as to the condition of the lands
included in said grant, or the title thereto, or as to whether
or not the ^aid road had been duly or seasonably con-
structed, as required by law; if so, state what they were?
A—The only research or inquiry that I made as to the

condition of the lands included in the grant, or the title
thereto, or as to the construction of the road, was an exam-
ination of the abstract of title and the map to which I have
referred in my direct examination, which I examined my-
self and caused also to be examined by my attorney, Mr.
Cadwalader, who reported favorably as to the title.



186 UNITED STATES VS. CAL. & OREG. LAND CO.

X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Land Company, did you ever see the

certificates, or alleged certificates, of the governors of Ore-

gon, that said road had been built; if so, who showed such

certificates, when was it, and who else was present?

A—I had never seen the original certificates of the gover-

nors of Oregon certifying that the road had been built, but

I had seen the copies of such certificates contained in the

abstract of title and with them an original certificate of the

Commissioner of the General Land Office, at Washington,

to the efi'ect that the road had been completed. This ab-

stract containing these certificates was shown me by G. W.
Colby, from whom I purchased in the month of November,

1874. I think Mr. Carolan and myself were the only per-

sons present, besides Mr. Colby, at the time he handed us

the abstract and map.
EoBEKT Hamilton.

Subscribed and sworn to before me, this 24th day of

August, 1891.

L. S. B. Sawyeb,

Commissioner, etc.

San Francisco, August 22d, 1891.

Examination-in-Chief of Livingston L. Baker.

Q. 1—State your name, age, residence and occupation ?

A—My name is Livingston L. Baker, my age sixty-four

years, residence San Francisco, California, and occupation

wholesale merchant, being one of the firm of Baker &
Hamilton.

Q. 2—Are you or are you not a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—The firm of Baker & Hamilton, of which I am a mem-
ber, owns six hundred and sixty-six and two-thirds shares

of the capital stock of the California and Oregon Land
Company, defendant in this suit.

Q. 3—If you answer yea, please state when you became
such stockholder?

A—During my absence in the city of New York in the

month of November, 1874, my partner, Robert Hamilton, in
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connection with James Carolan purchased of G. W. Colby

a one-twentieth interest undivided in the grant of lands in-

volved in this action for the sum of fifteen thousand dollars

cash, or short note for my part. On my return to California

a few months after their purchase they informed me of the

same, and gave me the option of joining them equally in the

purchase. I accepted, and paid my proportional one-third,

or five thousand dollars. They had taken a deed from Colby

and wife to themselves for said one-twentieth undivided in-

terest, and the title remained in them until the organization

of the California and Oregon Land Company, when they

deeded the same to tbe company. When the capital stock

of the California and Oregon Land Company was ready to

be issued I received for our firm, Baker & Hamilton, six

hundred and sixty-six and two-thirds shares of said capital

stock, and Mr. James Carolan received three hundred and

thirty-three and one-third shares of the same, m.iking a

total of one thousand shares, or one-twontieth of the whole

capital stock. The firm of Baker <fe Hamilton still owns said

six hundred and sixty-six and two-thirds shares of stock,

and it was first issued to the firm on May 22d, 1877.

Q. 4—Please state whether or not at the time you became
such stockholder, or at any time prior thereto, you had any

notice, knowledge, information, suspicion or reason to sus-

pect or believe that any fraud had been practiced upon, or

any misrepresentations made to the Governors of Oregon,

by any oflicer of the defendant, the Oregon Central Military

Road Company, or any of its stockholders or agents, or

persons in its employ, or by any person or persons whomso-
ever, to falsely induce said governor to certify that the

wagon road described in the act of Congress of July 2d,

1864, and mentioned in the bill of complaint, had been duly

and seasonably constructed, as required by said act?

A—Neither at the time our firm became such stockholder,

nor at any time prior thereto, did I have any notice, knowl-

edge, information, suspicion or reason to suspect or believe

that any fraud had been practiced uiDon, or any misrepre-

sentation made to the Governor of Oregon by any oflficer of

the defendant, the Oregon Central Military Eoad Company,
or any of its stockholders or agents or any person in its
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employ, or hy any person or persons whomsoever, to falsely

induce or to induce said governor to certify that the wagon
road described in the act of Congress of July 2, 1864, and
mentioned in the bill of complaint, had been duly and sea-

sonably constructed as required by said act. Nor did I

know, nor had I ever heard from any source whatever, that,

with regard to the construction of said road, or said gover-

nors' certificates that it had been constructed, any fraud

whatever had been practiced, or any misrepresentation made
by any person whomsoever. Had I known, or heard, or had
cause to suspect any such thing, I would not have joined in

said purchase.

Q. 5—In what does the properties of the California and

Oregon Land Company consist?

A—Principally of lands in the State of Oregon, and some
small personal assets.

Q. 6—If in answer to the last preceding interrogatory you
say "lands,'" please state what lands?

A—Lauds granted by the Congress of the United States

to the State of Oregon by the act of Congress of July 2nd,

1864.

Q. 7—If in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you
relied, if anything, in making purchase of the stock of the

California and Oregon Land Company, as evidence that the

land had been duly earned, and that the title was in the

California and Oregon Laud Company?
A—In making the purchase, that is to say in deciding to

join my partners Robert Hamilton and James Carolan,

equally, in the purchase of the undivided one-twentieth in-

terest from G. W. Colby, which purchase they had made
during my absence in New York, I relied entirely upon
their statements to me of the examination of title they had

caused to be made by our attorney, Mr. George Cadwalader,

and his favorable report thereon, and upon the fact that

they were fully satisfied with the title and purchase, and

had invested therein.
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Q. 8—State fully aud at large any other fact within your

knowledge, aud material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated conceroing the

same?
A—I know of no other fact material to the issue in this

sijit.

CliOSS-EXAMINATION.

X Q. 1—How many shares of stock, if any, did you own

or hold in the California and Oregon Land Company, and

when and how did you acquire the same?

A—As stated in my answer to direct interrogatory 3, the

firm of Baker & Hamilton, of which I am a member, has

owned, since the organization of the California and Oregon

Land Comp my, six hundred aud sixty-six and two-thirds

shares of its capital stock, and still owns the same. The

stock was issued to the firm on May 22nd, 187Y. It was ac-

quired in this way: my partner, Robert Hamilton, and

James Carolan, in November, 1874, purchased an undivided

one-twentieth interest from George W. Colby in the land

grant involved in this action for the sum of fifteen thousand

dollars cash, with the understanding between Mr. Hamilton

and Mr. Carolan that I should be permitted to

join equally with them in said purchase if I

should so desire on my return from New York,

where I then was. On my return I decided to make, and

did make, the purchase, and paid my five thousand dollars.

The title to the one-twentieth interest remained in Mr.

Hamilton and Mr. Carolan under a deed they had procured

from G. W. Colby and wife, until the organization of the

California and Oregon Land Company, when it was conveyed

to that corporation, and when the corporation was ready to

issue its stock we received our pro rata proportion thereof

in payment for said deed. The firm of Baker & Hamilton

took six hundred and sixty-six and two-thirds shares and

James Carolan took three hundred and thirty-three and one-

third shares. The total one thousand shares bore the same

relation to the entire capital stock of the corporatien that

the one-twentieth interest in the grant purchased of Colby

-and wife bore to the whole thereof.
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X Q. 2—Are you an officer or director of said company ?

A—I am not now, and have never been, an officer or di-

rector in said company.

X Q. 3—Who did you acquire said stock from ?

A—I think I have fully answered in my reply to Cross-

interrogatory 1. I could only repeat the same answer in an-

swer to this question.

X Q. 4—Prior to the time you acquired said stock, had

you ever been in the State of Oregon, or examined the land

grant in controversy in this suit, or been or seen the road

of the said Oregon Central Military Road Company ?

A—Prior to the time our firm acquired the said stock I

had never been in the State of Oregon, and of course had

never seen or examined the land grant in controversy in this

suit, nor seen or examined the road of said Oregon Central

Military Eoad Company.

X Q. 5—Did you make any inquiry or research to find

out, or to satisfy yourself, as to the condition of the lands

included in said grant, or the title thereto, as to whether or

not the said road had been duly or seasonably constructed,

as required by law? If so, state what they were.

A—I made no inquiry or research to find out and satisfy

mvself as to the condition of the lands included in the grant

or the title thereto, or as to whether said road was duly or

seasonably constructed, other than from my partner Mr.

Hamilton and Mr. Carolan, who assured me they had fully

investigated the same and had obtained tbe opinion of our

attorney, Mr. George Cadwalader, that the title was good in

every particular. In fact, they were so well satisfied and

assured that the title was perfect and the investment a good

one that they paid five thousand dollars more for the one-

twentieth interest than Mr. Colby had paid for the same in-

terest, or than any of the original purchasers had paid for a

like inteicst.

X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Laud Company, did you ever see the

certificates, or alleged certificates, of the Governors of Ore-

gon that said road had been built ? If so, who showed such

certificates, when was it, and who else was present ?
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A—I did not see the certificates, or alleged certificates,

of the Governors of Oregon that said road had been built,

prior to our purchase of said one-twentieth interest or the

issue of said stock to our firm by said corporation. I relied

entirely upon the statements of my partner, Mr. Hamilton,

of Mr. Carolan, and the opinion of our attorney, Mr. Cad-

walader, who reported that they had seen and examined all

matters of title and found them correct, and that the title

was good.
L. L. Baker.

Subscribed and sworn to before me this 24th day of Au-

gust, 1891.

L. S. B. Sawyer,

Commissioner, &c.

San Francisco, August 22nd, 1891.

Examination-in-Chief of James Carolan.

Q. 1—State your name, age, residence and occupation ?

A—My name is James Carolan, my age sixty-three years,

residence San Francisco, California, occupation wholesale

merchant. I am cue of the firm of Carolan & Co. in San

Francisco.

Q. 2—Are you, or are you not, a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—I am a stockholder in said company.

Q. 3—If you answer yes, please state when you became

such stockholder ?

A—I signed and acknowledged the articles of incorpora-

tion of said California and Oregon Laud Company on the

9th day of January, 1877, and also subscribed then to its

capital stock. The actual certificates of stock in said cor-

poration were issued to me on May 18, 1877.

Q. 4—Please state whether or not, at the time you be-

came such stockholder, or at any time prior thereto, you

had any notice, knowledge, information, suspicion or reason

to suspect or believe, that any fraud had been practiced

upon, or any misrepresentations made to the governor of

Oregon, by any officer of the defendant, the Oregon Central
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Military Road Company, or any of its stockholders or

agents, or persons in its ernp|oy, or by any person or per-

sons whomsoever, to falsely iudace said governor to certify

that the wagon road described in the act of Congress of

July 2ud, 1864, and mentioned in the bill of complaint, had

been duly and seasonably constructed as required by said

act?

A— A-t the time I became such stockholder, nor at any

time prior thereto, did I have any notice, knowledge, infor-

mation, suspicion or reason to suspect or believe, that any

fraud had been practiced upon, or any misrepresentations

made to the governor of Oregon by any officer of the de-

fendant, the Oregon Central Military Road Company, or

any of its stockholders or agents, or persons in its employ

or by any person or persons whomsoever, to falsely induce

said governor to certify that the wagon road described in

the act of Congress of July 2, 1864, and mentioned in the

bill of complaint, had been duly and seasonably con-

structed as required by said act.

Q. 5—In what does the properties of the California and

Oregon land Company consist?

A—Principally in lands in the State of Oregon, and some

personal assets of no great amount.

Q. 6—If, in answer to the last preceding interrogatory,

you say " lands," please state what lands ?

A—Lands pranted by the Congress of the United States

to the State of Oregon to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said

State.

Q. 7—If, in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you

relied, if anything, in making purchase of the stock of the

California and Oregon Land Company, as evidence that the

land had been duly earned, and that the title was in the

California and Oregon Land Company ?

A—My attention was first called to the purchase of an in-

terest in these lands by Mr. Robert Hamilton, of the firm of

Baker & Hamilton. He and myself then were living in
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Sacramento, and were engaged in business there, occupying
with our respective firms adjoining stores. It was some-
time in the month of October, 1874—I cannot recall the

exact date—that he stated to me that a Mr. George W.
Colby, since deceased, had offered him an undivided one-

twentieth interest in the whole of said lands for the sum of

fifteen thousand dollars, and he proposed that T join him in

the purchase. He proposed that I take a third interest in

said purchase, and that he would take a third interest, and
that we would take the other third interest for Mr. L. L.

Baker, his partner, who was then in the East, and subject

to his approval on his return. We took the abstract of

title of the property, and map of the road, and such docu-

mentary evidence concerning the same as Mr. Colby had
given Mr. Hamilton, and read and examined them together.

We then submitted all of these title papers to Mr. George
Cadwalader, an attorney-at-law, then practicing in Sacra-

mento, and since deceased, for his examination and report

upon the title, with a view to our making said purchase.

We were favorably impressed with our own examination of

these documents, as we saw therein the opinion of Mes:«rs.

Mitchell & Dolph, attorneys at Portland, that the title was
good, also the certificates of the governors of Oregon that

the road had been constructed, and also the certificate of

the United States Commissioner of the General Land Office

that the map of the road had been filed in his office, and
shortly afterwards, upon receiving a report from our attor-

ney, Mr. Cadwalader, that the title was good, we concluded

to make, and did make, the purchase. I relied upon Mr.
Cadwalader's opinion, as he was also ray attorney in other

matters, and especially upon the abstract of title, the writ-

ten opinion of Messrs. Mitchell & Dolph, and the certificates

of the governors of Oregon in said abstract. I considered

them official documents of the highest order obtainable, and
as being beyond question or impeachment. We made
the purchase. Mr. Hamilton paid five thousand dollars,

I paid five thousand dollars, and we borrowed on a note

in bank the other five thousand dollars to await and
abide the decision of Mr. L. L. Baker on his return from

the East. Mr. Baker returned subsequently and took the
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third interest in our purchase and paid the note. Not
knowing whether Mr. Baker would join in the purchase we
took a deed from Mr. Colby to ourselves. My recollection

is that our first deed to the said one-twentieth interest in

said lands was taken early in November, 1874, and was
signed by Mr. Colby only. Ascertaining afterwards that

the laws of Oregon required a wife to join iu the deed, w«
procured a second deed from G. W. Colby and wife, dated

February 15, 1875. We did not make any deed to Mr. L.

L. Baker for his purchase. The record title remained in

Mr. Hamilton and myself until the organization of the Cali-

fornia and Oregon Land Company. After that corporation

was organized Mr. Hamilton and myself joined in a deed to

it and conveyed the entire one-twentieth undivided interest,

being the same we had purchased from Mr. Colby and wife.

When the California and Oregon Land Company was ready

to issue its capital stock, Mr. Baker, Mr. Hamilton and my-

self apportioned our respective interests, and they took in

their firm name of Baker & Hamilton six hundred and sixty-

six and two-thinls shares, and I took three hundred and

thirty-three and one-third shares of the capital stock of the

California and Oregon Land Company, which were the

amounts to which we were respectively entitled.

Q. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
A—I have already stated a full history of my purchase

in answer to the last interrogatory. I know of no other

fact material to the issue joined in this suit, or which would

be to the advantage of either party thereto.

Cross-Examination.

X Q. 1—How many shares of stock, if any, did you own
or hold in the California and Oregon Land Company, and

when and how did you acquire the same ?

A —I own now and have owned since the organization of

the California and Oregon Land Company and issuance of

its stock, three hundred and thirty-three and one-third
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shares. I received tliem from said company in considera-

tion for mv deed to said corporation of my interest in said

lands in controversy in this suit. I acknowledged said deed

to said corporation on the 9th day of April, 1877. I re-

ceived my three hundred and thirty-three and one-third

shares of its capital stock on May 18, 1877. It took some
time to get the stock certificate book printed and the stock

ready for issuance by the corporation.

X Q. 2—Are you an officer or director in said company?
A—I am now a director in said company. I was for the

first time elected a director at the last annual meeting of

said company, January 20, 1891.

X Q. 3—Who did you acquire said stock from ?

A—Direct from the company, as I have already testified.

X Q. 4—Prior to the time you acquired said stock, had
you ever been in the State of Oregon or examined the land

grant in controversy in this suit, or beeiji over or seen the

road of the said Oregon Central Military Eoad Company ?

A—Prior to the purchase of my interest in said lands from

Colby and wife, nor prior to my acquiring my said stock in

said company, I had never been in the State of Oregon, or

examined the land grant in controversy in this suit, or been

over or seen the road of the said Oregon Central Military

Koad Company.
X Q. 5—Did you make any inquiry or research to find

out, or to satisfy yourself as to the condition of the lands

included in said grant, or the title thereto, or as to whether

or not the said road had been duly or seasonably con-

structed, as required bylaw; if so, state what they were?

A—As I have stated quite fully in my answer to direct In-

terrogatory 7, I did make such inquiry and research into the

condition of the lands included in the grant, and of the title

thereto, and as to whether or not said road had been sea-

sonably constructed as required by law, as I could make
from an examination of the abstract of title, certificates of

governors and U. S. Commissioner of General Laud Office,

the map and other documents connected therewith, and I

further consulted my attorney, Mr. Cadwalader—submitted

the title papers to him—and obtained from him a favorable
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report that the title was good. I also talked with Messrs.

Poud, LuDing, Belcher, Rideout and others, who were then

owners in said lands, all of whom I knew personally to be

prudent, cautious, careful and successful business men of

high standing in the State and cities where they lived, and

from all these sources of information combined I heard only

favorable reports, and was consequently decided to make
the purchase, and did so in perfect good faith, and in full

confidence in the title to the lands being perfect and beyond

question. I also, in these inquiries, ascertained that over

three hundred thousand acres of the lands had actually then

been listed by the government to said Oregon Military Eoad
Company, which fact I considered conclusive of the whole

matter.

X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Land Company, did you ever see the

certificates, or alleged certificates, of the Governors of Ore-

gon, that said road had been built; if so, who showed such

certificates, when was it, and who else was present?

A—As already stated several times, I did see in the ab-

stract of title certified copies of the certificates of the Gov-

ernors of Oregon that said road had been built, prior to my
making said purchase, and my recollection is very distinct

on that point, that Mr. Hamilton and myself had the ab-

stract and map, and that we examined the same together,

and that it was shortly before making said purchase in No-

vember, 1874, and that after discussing and examining it

ourselves, my impression now is that I afterwards discussed

and examined it with my said attorney, Mr. Cadwalader. I

do not know or recollect now whether any other persons were

present at any of my examinations of the title papers before

making the purchase, or not.

James Carolan.

Subscribed and sworn to before me, this 25th day of Au-

gust, 1891.

L. S. B. Sawyer,

Commissioner, etc.
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ExAMiNATioN-iN-Chief of John Boggs.

Q. 1—State your name, age, residence and occupation ?

A—My name is John Boggs, my age sixty-one years,

residence Colusa county, California, occupation farmer.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

A—I am not now a stockholder in said company. I sold

my last stuck in said company on March 14, 1888, since

when I have had no interest in or connection with said com-

pany.

Q, 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

A—I was one of the original subscribers to the original

stock of the company.

Q. 4—Were you or were you not one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid in the construction of a wagon

road from Eugene City, Oregon, to the southeast boundary

of the State of Oregon, by an act approved July 2cl, 1864,

and afterwards granted by the State of Oregon by an act of

its legislature approved October 24th, 1864, to the Oregon

Central Military Koad Company, a corporation organized

under the laws of Oregon ?

A—I was one of the purchasers of said land grant.

Q. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?

A—By deed dated May 15, 1874, from B. J. Pengra and

wife to myself and others I became the purchaser of an un-

divided one-tenth interest in the undivided one-half of said

land grant. My attention was first called to the purchase by

Mr. W. H. Parks of Marysville, California. He stated what

the land grant was quite fully; that Mr. Edgar Mills of Sacra-

mento, Mr. Pond and Mr. Belcher intended to take an interest

init; that he, Mr. Parks, intended to take an interest also, and

that he would like me to join in the purchase. He said the
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whole cost of the undivided one-half interest would be one

hundred thousand dollars, p,nd he solicited me to take or

purchase a one-tenth interest in the same. I said to him that

I would examine or have the title examined, and if it was

satisfactory to me I would join in the purchase to the extent

of taking the one-tenth interest at a cost of ten thousand

dollars. At this time, which I think was some time in

April, 1874, Mr. Parks showed me a map of the road, start-

ing at Eugene City and continuing easterly across the State

of Oregon to the eastern boundary of the State. It waa cer-

tified to by the Governors of Oregon, and that certificate

stated, as nearly as I can now recollect, that said road had

been properly constructed. It had every appearance of be-

ing an official map, and I so understood it to be, and issued

by the proper authorities. He also stated that over three

hundred thousand acres of the lands under the grant had then

been listed to the Oregon Central Military Koad Company,

and that other lands were being also listed at the time for

patenting to said company. We discussed the matter very

fully, and he promised to show me an abstract of the

property, and in a few days thereafter I met him in Sacra-

mento City and was shown by him the abstract. I looked it

over myself, read the copies of the certificates of the

Governors of Oregon, therein certifying to the construc-

tion of tbe road; also the certificate of the United States

Commissioner of the General Laud Office, stating, as well

as I now recollect, that the map of the road had been filed

in his office. I also saw therein the written opinion of

Messrs. Mitchell & Dolph, attorneys, of Portland, Oregon,

that the title to the land was good. I took that abstract and

map above mentioned, and such documents pertaining to

the whole matter as Mr. Parks then gave me, and went to

see Mr. Edgar Mills about it, who operated with me in

various matters, and who Mr. Parks informed me would

take an interest in this purchase. Mr. Mills and myself

discussed the purchase quite thoroughly. We did not feel

ourselves fully competent to pass upon the title, and we took

the documents to Mr. George Cadwalader, attorney at law,

in Sacramento (since deceased), and employed him to make

full examination and report to us upon the title question.
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About two weeks afterwards, Mr. Caclwalader reported to

me that the title was good, and that I need liave no fear

about it whatever. I then proceeded to consummate the

purchase and pay for it. I paid my amount, ten thousand

dollars, by a certified check on the Bank of Colusa County

to W. H. Parks. I have the cancelled check in my posses-

sion to this day-

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds thereof to yourself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice or informa-

tion, snspicion or ground of suspicion or reason to suspect

or believe that there had been any fraudulent act or misrep-

resentations or failure of duty in the examination or certi-

fying the completion of the wagon road mentioned in said

act of Congress of July 2nd, 1864, or any part thereof, or

that the said road had not been constructed, wholly, sea-

sonably, and properly, according to the granting acts.

A—At the time of making such purchase, or previous

thereto, and the payment of the money and delivery of the

deeds thereof to myself and my associates, neither myself

nor m}' associates, to my knowledge, had any knowledge,

notice, or information, snspicion, or ground of suspicion,

or reason to suspect or believe that there had been any

fraudulent act or misrepresentations or failure of duty in

the examination or certifying the completion of the wagon

road mentioned in said act of Congress of July 2d, 1864,

or any part thereof, or that the said road had not been con-

structed, wholly, seasonably and properlj', according to the

granting acts. Had I had any such suspicions I would have

had nothing to do with the matter—would not have made
the purchase. I relied wholly upon the certificates of the

governors of Oregon, and the examination made by the

attorneys as to the soundness of the title, and supposed

everything was done in good faith, and I paid my money
with that understanding.
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Q. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of tlie purchase price

thereof, any knowledge, information, notice, suspicion or

ground of suspicion, or reason to suspect or believe that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Militiiry Road Com-

pany, or any of its officers or agents or stockholders, or by

any other person or persons acting in its interest or in its

employ, or by any person or persons whomsoever, to the

Governor of the State of Oregon to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them or either of them

to falsely list lands to the State as having been earned by

said Oregon Central Military Road Company, or to the

President of the United States to induce that officer to

falsely issue patents for said land.

A—I had not, either at the time of making the purchase

or previous thereto, or at the time of the delivery of the

deed and payment of the money, any knowledge, informa-

tion, notice, suspicion or ground of suspicion or reason to

suspect or believe that any fraud had been practiced or any

misrepresentations whatever made by the Oregon Central

Military Road Company, or any of its officers, or agents, or

stockholders, or by any other person or persons acting in

its interest, or in its employ, or by any person or persons

whomsoever, to the governor of the State of Oregon to in-

duce such governor to falsely certify that said wagon road

had been completed, or to the Secretary of the Interior, or

the Commissioner of the General Land Office, to induce

them or either of them to falselj list lands to the State as

having been earned by said Oregon Central Military Road

Company, or to the President of the United States to in-

duce thut officer to falsely issue patents for said lands.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A—On the 3d of March, 1877, I acknowledged a deed for
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my interest iu said lands to the California and Oregon Laud
Company.

Q. 9—If in answer to Interrogatory 8 you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe,

the said California and Oregon Land Company, or any of

its officers or agents or stockholders or yonrself, had at and

prior to the conveyance to the said company by you and

your associates of said lands, and the delivery of the deeds

therefor, that there had been any fraud or misrepresenta-

tions or failure of duty in the examination or certifying the

completion of the said wagon road, by the governor of Ore-

gon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of said wagon road, or the listing of any part

of lands by the Secretary of the Interior, or the Commis-
sioner of the General Laud Office, or issuing of patents for

any of said land bjTthe President of the United States?

A—Neither at the time I made and delivered the said

deed with others of my associates, nor at any time prior

thereto, did the said California and Oregon Laud Company,
or any of its officers or agents, or stockholders, to my
knowledge, or myself, have any notice, knowledge, inclina-

tion, suspicion, or grouud to suspect, or reason to believe,

that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentations whatever connected

with or relating to the construction or certifying the com-
pletion of said wagon road, or the listing of any part of

lands by the Secretary of the Interior or the Commissioner

of the General Land Office, or issuing of patents for any of

said lands by the President of the United States.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon

Central Military Road Company and the puichase thereof

made by the California and Oregon Land Company from

you, having been made in good faith, without notice of any

fraud whatever, and for value?
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A—In answer to Interrogatorj 5 I have stated the general

facts and circumstances conpected with mj purchase of the

one-tenth interest in the undivided one-half for ten thou-

sand doHars. It was made in absolute good faith, and

without the slightest intimation, notice or suspicion of any

fraud of any kind whatever. I paid my money in good
faith, and under my own examination of the title documents,

as I have hereinbefore stated, and upon the advice of my
attorney that the title was good, and that I need have no
fears in making said purchase.

Q. 11—State fully and at large, smy other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as th(mgh particularly interrogated concerning the

same ?

A—I know of no fact material to the issne in this suit

which would be to the advantage of either party thereto.

Cross-Examination.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not an officer or director in the California and

Oregon Land Company.

X Q. 2—When did you become a stockholder in the said

company ?

A—I subscribed to the capital stock of said company,

and acknowledged the articles of incorporation thereof on

the 9th day of January, 1877. The stock in the corporation

was actually issued to me by the officers of the company on

May 22, 1877.

X Q. 3—When and from whom didyou acquire any shares

of stock that you may now hold in the said company ?

A—As I stated before, I do not now hold any shares of

stock in said company, nor have I any interest whatever

therein. At the time of the organization of the company,

I deeded my interest in the lands to the company and took

in payment therefor the same, or an equal interest in the

capital stock of the company that I had owned in the land

grant. I owned a one-twentieth interest in the entire grant,
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and I took one thousand shares, or one-twentieth of the en-

tire capital stock. I sold out my slock at different times to

different persons, realizing for the whole thirty thousand

dollars. I sold the hist stock in 1884, but it remained in

my name on the company's books until March l-ith, 1888, as

I find by reference to the same.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the hind grant in controversy herein, had you

ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Road Company? If so, when was it?

A—Prior to my purchase of my said interest in said laud

grant, or to my acquiring said stock, I had never been in

the State of Oregon, had never seen the lands, or been over

the wagon road of the Oregon Central Military Road Com-
pany.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase

price, to ascertain the condition of said land grant, or the

title to sai^ lands, or to ascertain whether or not any wagon
road had been built by said Oregon Central Military Road
Company, as required by the granting act? State fully.

A—As stated in my direct examination, after the

matter of purchase was presented to me by Mr. W. H.
Parks (now deceased, but then residing in Marysville), I

met him by appointment in Sacramento. I examined such

documents relating to the matter as he there had, and in-

cluding more parti(uilarly the abstract of title, con-

taining the certificates of the. Governors of Oregon
and the Commissioner of the General Land Office, and

the written opinion of Messrs. Mitchell & Dolph, attorneys

at law, the map of the road certified to as an official and

authoritative document, all of which I took for consultation

with Mr. Edgar Mills, and theuce after to Mr. Cadwalader,

attorney at law, for his legal opinion as to the title, and took

all the precaution I could to ascertain the facts in every re-

spect. But I am not an attorney myself, and of courre I

relied on the opinion of my attorney. Aside from that I

was largely influenced by the official certificates and docu-

ments contained in the abstract. I had no doubt or suspi-



204 UNITED STATES VS. CAL. & OREO. LAND CO.

cioa whatever that the road had been built. I saw that the

governors of Oregon had caitified that it was constructed,

and I had no doubts about it whatever.

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of tlie governors of Oregon

that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lands included therein?

A—I had seen and examined the certificates of the gov-

ernors of Oregon that said wagon road had been built.

Copies of them were in the abstract of title, which I read

and examined and submitted to ray attorney, Mr. Cad-

walader.

X Q. 7—What part of tlie consideration for the purchase

of said land was paid by you? How was it paid, and

when?
A—Ten thousand dollars. I paid it by certified check on

the Bank of Colusa County to W. H. Parks. Its date is a

few days prior to the date of the deed. The check, canceled,

I still have at my residence in Colusa county, and can give,

by reference to it, the exact date if necessary.

X Q. 8—Will you swear that to your own personal knowl-

edge all of your associates paid their proportion of such

consideration?

A—I do not know, except from hearsay, that my associ-

ates paid their proportions. I paid mine, and I know that

Edgar Mills telegraphed to pay his, and it was paid. Ten

thousand dollars was paid by him, and by myself a like

amount.

X Q. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where

was it paid ?

A—I paid the check to Mr. W. H. Parks, and I do not

now remember whether any one else was present or not at

the time

.

X Q. 10—You will not undertake to swear, will you, of

your own personal knowledge, that your associates did not

have any knowledge, notice, or information, suspicion, or
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ground for suspicion, or reason to suspect or believe, that

the said wagon road had not been built according to the

granting acts ?

A—I cannot swear as to what my associates, in the pur-

chase, may have known, but I had not myself, nor do I be-

lieve any of my associates had, any knowledge, notice or

information, suspicion, or ground for suspicion, or reason

to suspect or believe, that the said wagon road had not been

built according to the granting acts.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—Mr. G. W. Colby was one of the associates in said

purchase.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—He did not. My transaction or purchase was made
through Mr. Parks. Considering the title safe I paid my
money to Mr. Parks, and so far as I was concerned the

transaction was complete. I learned afterwards that both

Colby and Parks went to Oregon to see that no liens, or

mortgages, or judgments, had been filed against the lands

since the date of the abstract. If they, or either of them,

ever went for any other purpose connected with the pur-

chase of the undivided one-half, in which I became inter-

ested, I never knew of it.

X Q. 13—Will you undertake to swear that Mr. Colby did

not have notice or information that the said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts ?

A—Mr. Colby is now deceased. In his lifetime I had a

good deal of business with him, and always found him hon-

est and reliable. In all the conversations I had with him
respecting this purchase, and prior to concluding the same,

I understood from him that he had never been to Oregon,

or over the road or on the lands granted, but, like myself,

became satisfied with the title, and all matters connected

therewith, from similar sources of information that had

satisfied me.
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X Q. 14—Was said G. W. Colby a stockholder, officer or

director, at any time, in tlie said California and Oregon

Land Company? State fully what relation he had, if any,

with said company.

A—Mr. Colby was a stockholder in said California and

Oregon Land Company, as I find upon looking on the

books of said compau}'. Beyond that I do not know whether

he was ever an officer or director, or held any other relation

to said company or not.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had,

or might not have had, with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon

road had not been built, as required by the granting act?

A—I did not know of my own knowledge, and so long as

I remained an owner or stockholder in said lands, or in said

stock, did I know or ever suspect that any of my co-owners

or associates had any notice or information with reference

to the fraud charged in the bill in this case, or of the de-

fects in the title of the Oregon Central Military Eoad Com-

pany, or that said road had not been built, as required by

the granting acts. As previously stated, I had no such

knowledge, nor do I believe they had.

John Boggs.

Subscribed and sworn to before me this 25th day of

August, 1891.
L. S. B. Sawyer,

Commissioner, etc

.

United States of America, )

Northern District of California, > ss.

City and County of San Francisco.
)

This certifies that I, Lorenzo S. B. Sawyer, Clerk of the

United States circuit court of the ninth judicial circuit and

Northern District of California, and special commissioner

herein, by virtue of the foregoing commission to me di-

rected, caused the above-named Edgar Mills, B. F. Baker,

M. P. Jones, C. H. Holbrook, Robert Hamilton, L. L.

Baker, James Carolan and John Boggs, the deponents

therein mentioned, to come before me in San Francisco, in
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said County of San Francisco, on the 20tb, 21st, 22d, 24tli

and 25th days of August, a.d. 1891, between the hours of

ten o'clock A.M. and six p.m. of said day, and the said wit-

nesses being then and there duly cautioned and sworn to

tell the truth, the whole truth and nothing but the truth in

answer to the several interrogatories and cross-interroga-

tories thereto annexeil, gave the foregoing answers, and that

said answers were taken down in shorthand writing and re-

duced afterwards to type-writing by A. L. Coombs, Esq., a

stenographer, and then carefully read by me to said wit-

nesses, or read by them personally, and then by them sub-

scribed in my presence.

I further certify that N. D. Rideout, one of the witnesses

named in said commission, is in Europe, and that A. D.

Breed, another witness therein named, could not, after dili-

gent search, be found in this district.

I further certify that C. H. Holbrook and James Carolan

were, in my opinion, the persons intended by the names of

D. H. Holbrook and James Carolan mentioned in said com-

mission.

In testimony whereof, I hereunto set my hand this 25th

day of August, a.d. 1891.

L. S. B. Sawyer, Commissioner.

Endorsed: Filed August 27, 1891, and opened by order

of court November 25, 1891.

R. H. Lamson, Clerk.

In the circuit court of the United States for the district of

Oregon.

The United States ]

vs.
[

The Oregon Central Military Road
|

Company, et al. J

Interrogatories to be propounded to John Boggs, N. D.

Rideout, Edgar Mills, B. F. Baker, M. P. Jones, C. H.

Holbrook and A. D. Breed, witnesses on the part of the de-

fendants:

lut.l—State your name, age, residence and occupation?

Int. 2—What relation, if any, do you hold to the corpo-

ration known as the California and Oregon Land Company,

one of the defendants in this suit?
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Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

Int. 4—Were you, or were you not, one of the purchasers

of a tract of land granted to by Congress of the United

States to the State of Oregon to aid in the construction of a

wagon road from Eugene City, Oregon, to the southeastern

boundary of the State of Oregon, by an act approved July

2, 1864, and afterwards granted by the State of Oregon by

an act of its legislature, approved October 24, 1864, to

the Oregon Central Military Road Company, r, corpora-

tion organized under the laws of Oregon?

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?

Int. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and the de-

livery of the deeds thereof to yourself and your associates,

if you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion or ground of suspicion, or reason

to suspect or believe that there had been any fraudulent act

or misrepresentations, or failure of duty in the examination

or certifying the completion of the wagon road mentioned

in said Act of Congress of July 2, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts?

Int. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of the purchase price

thereof, any knowledge, information, notice, suspicion, or

ground of suspicion, or reason to suspect or believe, that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers or agents, or stockholders, or by

any other person or persons acting in its interest or in its
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employ, or by aoy person or persons whomsoever, to the

Governor of the State of Oregon, to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them, or either of them,

to falsely list lands to the State as having been earned by

said Oregon Central Militiry Road Company, or to the

President of the United States, to induce that officer to

fal&ely issue patents for said lands?

Int. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and
them ?

Int. 9—If in answer to Interrogatory 8you say that you
conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, infor-

mation, suspicion or ground to suspect, or reason to be-

lieve, the said California and Oregon Land Company, or any
of its officers, or agents, or stockholders, or yourself, had
at and prior to the conveyance to the said company by you
and your associates of said lands, and the delivery of the

deeds therefor, that there had been any fraud or misrepre-

sentations or failure of duty in the examination or certify-

ing the completion of the said wagon road by the Governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of snid wagon road, or the listing of any part

of lands by the Secretary of the Interior or the Commis-
sioner of the General Land Office, or issuing of patents for

any of said lands by the President of the United States?

Int. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon
Central Military Road Company and the purchase thereof

made by the California and Oregon Land Company from
you, having been made in good faith, without notice of any
fraud whatever, and for value ?

Int. 11—State fully and at large, any other fact within
your knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as
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fully as though particularly interrogated concerning the

same? •

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for Defendant the California and Oregon Land

Company.

Due service of the within interrogatories by certified copy,

as provided by law, is hereby admitted, at Portland, Or.,

August 11th, 1891.

A. H. TANNER,
Attorney for Plaintifif.

In the circuit court of the United States for the District o/

Oregon.

The United States
vs.

The Oregon Central Military Road
Company, et al.

Cross-interrogatories to be propounded to John Boggs,

N. D. Rideout, Edgar Mills, B. F. Baker, M. P. Jones, D.

H. Holbrook and A. D. Breed, witnesses on the part of the

defendant:

Cross Int. 1—Are you an officer or director in the Cali-

fornia and Oregon Land Company?

Cross Int. 2—When did you become a stockholder in said

company ?

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

Cross Int. 4—Prior to your acquiring said stock, or the

alleged purchase of the land grant in controversy herein,

had you ever beeu in the State of Oregon or seen said lands

or been over the alleged wagon road of the Oregon Central

Military Road Company; if so, when was it?

Cross Int. 5—What inquiry or research did you make, if

any, before such alleged purchase and payment of the pur-

chase price to ascertain the condition of said land grant, or

the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully?



UNITED STATES VS. CAL. & OREG. LAND CO. 211

Cross Int. 6—Prior to said alleged purchase bad you seen

or examined the alleged certificates of the Governors of

Oregon that said wagon road had been built, or had you

seen or examined any abstract of title to said land grant or

to the lands included therein?

Cross Int. 7—What part of the consideration for the pur-

chase of said land grant was paid by you V How was it paid

and when?

Cross Int. 8— Will you swear, to your own personal

knowledge, that all of your associates paid their proportion

of such consideration ?

Cross Int. 9—To whom did you pay your part of such

consideration, and who else was present at the time, and

where was it paid ?

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts ?

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase ?

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase ?

Cross Int. 13—Will you undertake to swear that Mr.

Colby did not have notice or information that said wagon

road had not been built by said Oregon Central Military

Eoad Company, as required by the granting acts?

Cross Int. 14—Was said G. W. Colby a stockholder,

oflBcer or director, at any time, in the said California and

Oregon Land Company? State fully what relation he had,

if any, with said company ?

Cross Int. 15—Did you know of your own personal

knowledge what notice or information your associates might

have had or might not have had, with reference to the fraud

charged in the bill in this case, or the defects in the title of

the said Oregon Central Military Eoad Company, or that
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said wagon road Lad not been built as required by the grant-

ing act '? t

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

In the circuit court of the United Stntes for the District of

Oregon.

The United States, Plaintiff,

vs.

The Oregon Central Military Egad Company,
et at., Defendants.

It is hereby stipulated and agreed by and between the

parties to this action, by their respective attorneys, that the

deposition of N. D. Kideout may be taken before L. S. B.

Sawyer, Clerk of the United States Circuit Court at San

Francisco, California, upon the attached interrogatories and

cross-interrogatories, the same in all respects as though

taken upon a commission duly issued out of the circuit court

of the United States for the district of Oregon, and when

taken, that said deposition shall be returned by mail, duly

sealed, and addressed to R. H. Lamson, Clerk of the United

States circuit court, Portland, Oregon. Said deposition to

be taken on the part of the defendant, the California and

Oregon Land Company, and to be read on the trial of said

cause subject only to its competency, relevancy and ma-

teriality.

A. H. TANNEE,
Of Attorneys for the United States.

DOLPH, BELLINGEE, MALLOEY & SIMON,
Attorneys for the California and Oregon Land Co.

In the circuit court of the United States for the District of

Oregon.

The United States
j

vs. (

The Oregon Central Military Egad I

Company et cd. ^

Be it remembered, that on the 16th and 17th days of Oc-

tober, A.D. 1891, at Eoom 7, in the Safe Deposit Building,

in the city of San Francisco, Northern District of California,

personally appeared before me, L. S. B. Sawyer, Commis-
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sioner and Clerk, duly appointed by the circuit court of

the United States for the Ninth Circuit and Northern Dis-

trict of California, N. D. Rideout, a witness on behalf of the

defendants in the above entitled cause.

And the said witness having been by me first cautioned

and sworn to testify to the truth, the whole truth, and nothing

but the truth, in the cause aforesaid, did thereupon depose

and say as follows, that is to say:

Int. 1—State your name, age, residence, and occupation?

To the first interrogatory I answer:

Norman Dunning Rideout; age 59 years; residence, Marys-

viile, California, and banker by occupation.

Int. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

To the second interrogatory I answer:

I am a stockholder and at present a director in the Cali-

fornia and Oregon Land Company, a defendant in this suit.

Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

To the third interrogatory I answer:

I was one of the original subscribers to the capital stock

of said California and Oregon Land Company.

Int. 4—Were you or were you not one of the purchasers

of a tract of land granted by the Congress of the United

States to theState of Oregon to aid in the construction of

a wagon road from Eugene City, Oregon, to the southeast

boundary of theState of Oregon, by an act approved July

2d, 1864, and afterwards granted b}' the State of Oregon by

an act of its legislature, approved October 24th, 1864, to the

Oregon Central Military Road Company, a corporation or-

ganized under the laws of Oregon ?

To the fourth interrogatory I answer:

I was one of the original parties to the first purchase of

the undivided one-half of said tract of land. I purchased
the one-tenth part or interest in said undivided one-half,

equivalent to one-twentieth of the whole tract. The pur-

chase was made or concluded May 15, 1874—that being the



214 UNITED STATES VS. CAL. & OREG. LAND CO.

date of the deed. I was also oue of the original parties to

the second purchase of the remaining undivided one-half of

said tract of land. I purchased oue-tweutieth interest in

said last mentioned one-half, equivalent to one-fortieth of

the whole; the deed to the same was dated October 15, 1874.

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to bo

paid, and whether the same was paid, and when and how?
To the fifth interrogatory I answer:

The circumstances attending ray purchase of the said one-

tenth and one-twentieth interests were as follows:

Mr. W. H. Parks, since deceased, first called my atten-

tion to the purchase of these lands. He stated that he, Mr.

W. 0. Belcher and others whom I knew were proposing to

join in the purchase of an undivided one-half interest in these

lands for the sum of $100,000 casii. That it was proposed

to divide the purchase into one-tenth parts or interests, and

he solicited me to unite in the purchase and take a one-

tenth interest. He introduced to me a Mr. Walker, who
was authorized to negotiate for the sale of the property by
the Oregon owners. They represented the purchase as a

desirable one, and that the title was perfect, and in con-

firmation thereof showed me an abstract of title containing

the histoiy of the grant; certificates of the Governors of

Oregon that the wagon road had been completed and ac-

cepted, and containing a certificate of Messrs. Mitchell &
Dolph, attorneys at law in Portland, that the title was good;

also other documents, such as a map of the road and lands,

certified as correct by Government officials, evidence of the

listing by the United States Government to the Oregon
Central Military Koad Company at that time of about

340,000 acres of the lands embraced within the grant, and

other documents relating thereto. All of which I carefully

examined, and relying upon the same, coupled with the

|act that said Parks and also W. C. Belcher, whom I knew

to be a careful and able attorney at law, were going to unite

in the purchase, decided me to make the transaction, and I

purchased the one-tenth interest in said one-half for the sum
of $10,000. I gave Mr. Parks a letter of credit from our bank
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for said $10,000, and left him to conclude the purchase and

pay for my said one-tenth interest in said undivided one-

half. The exact date of said payment I am unable to state,

but it was a short time prior to the date of the deed, which

was May 15, 1874. Mr. Parks, Mr. Belcher and myself

were all residents of Marysville at the time, and the whole

matter was discussed and arranged at that place be-

twBien us. Subsequently, and some time iu Octo-

ber following, we decided to purchase under an

option the other or remaining undivided one-half of said

lands at an equal price of $100,000, and I purchased

the one-twentieth interest in the same for the sum of $5000.

My recollection is that I provided Mr. Parks either with the

coin or a certificate of deposit, on our bank in Marysville,

for said S5000, and trusted to him to make and conclude

the purchase. The purchase was made and the whole trans-

action was concluded by deed, dated October 15, 1874. I

sold this one-twentieth interest to Mr. Orren Gowell by

deed, dated November 19, 1874; and received $5000 for the

same. Each of the above payments were made shortly

prior to the dates of said deeds and in the manner I have

herein stated.

Int. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds therefor to yourself and your associates, if you
say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice, or informa-

tion, suspicion, or ground of suspicion, or reason to sus-

pect or believe, that there had been any fraudulent act or

misrepresentations or failure of duty in the examination or

certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts ':*

To the sixth interrogatory I answer:

At the time, or previous thereto, of making the purchase

of either of said interests, as named in said deeds of May
15th and October 15th, 1874, and the payment of the money
for the same, or of the delivery of the said deeds, neither I,
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nor any of my associates in said purchases, to my knowl-

edge, had any knowledge, notice or information, suspicion

or ground of suspicion, or reason to suspect or V>elieve, that

there had been any fraudulent act or misrepresentation or

failure of duty in the examination or certifying the comple-

tion of the wagon road mentioned in said act of Congress

of July 2, 1864, or any part thereof, or that the said road

had not been constructed, wholly, seasonably and properly,

according to the granting acts.

Int. 7—Had you or had you not, at or prior to the date

of said purchase, the delivery to you and your associates of

the deeds for said land, and the payment of the purchase

price theieof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

an}' fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Eoad Com-
pany, or any of its officers, or agents, or stockholders, or by

any other person or persons acting in its interest or in its

employ, or by any person or persons whomsoever, to the

Governor of the State of Oregon to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secret aiy of the Interior, or the Commissioner of

the General Land Office, to induce them or either of them

to falsely list lands to the State as having been earned by

said Oregon Central Military Koad Company or to the Pres-

ident of the United States to induce that officer to falsely

issue patents for said land?

To the seventh interrogatory I answer:

I had not, either at or prior to the date of said purcliases

or the delivery to me or my asociates of the said deeds, or

either of them, for said land, and the payment of the pur-

chase price thereof, any knowledge, information, notice

or suspicion or ground of suspicion, or reason to suspect or

believe that any fraud had been practiced or any misre|ire-

sentations whatever made by the Oregon Central Military

Hoad Company, or any of its officers, or agents, or stock-

holders, or by any other person or persons acting in its in-

terest or in its employ, or by any person or persons whom-
soever, to the Governor of the State of Oregon to induce

such Governor to falsely certify that said wagon road had
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been completecl, or to the Secretary of the Interior, or the

Commissioner of the General Land Office, to induce them or

either of them to falsely list lands to the State as having been

earned by said Oregon Central Military Eoad Company, or

to the President of the United States to induce that officer

to falsely issue patents for said land.

Int. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

To the eighth interrogatory I answer:

I sold my remaining one-tenth of the undivided one-half,

equivalent to one-twentieth of the whole, to the California

and Oregon Land Company, one of the defendants in this

suit, soon after the organization of that company, uniting in

same deed with the other owners, and receiving in full pay-

ment therefor my one-twentieth or 1000 shares of the capital

stock of said corporation.

Int. 9—If, in answer to Interrogatory 8, you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe,

the said California and Oregon L;ind Company, or any of its

officers, or agents or stockholders, or yourself, had at and

prior to the conveyance to the said company by you and

your associates of said lands, and the delivery of the deeds

therefor, that there had been any fraud or misrepre-

sentations or failure of duty in the examination or

certifying of the completion of the said wagon road

by the Governor of Oregon, or of any fraud or mis-

representation or certifying the completion of said wagon

road, or the listing of any part of lands by the Secre-

tary of the Interior or the Commissioner of the General

Land Office, or issuing patents for any of said land by the

President of the United States.

To the ninth interrogatory I answer:

Neither at the tiuae, nor prior to making the conveyance

to said California and Oregon Land Company by me and my
associates in said lands, and the delivery of the deed there-

for to said corporation, did I, or any of my associates, to

my knowledge, nor did said California and Oregon Land
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Company, or any of its ofi&cers or agents, or stockholders,

have any notice, knowledge, information, suspicion, or ground
to suspect, or reason to believe, that there had been any

fraud or misrepresentation or failure of duty in the examina-

tion or certifying of the completion of the said wagon road

by the Governor of Oregon, or of any fraud or misrepre-

sentation whatever connected with or relating to the con-

struction or certifying the completion of said wagon road, or

the listing of any part of lands by the Secretary of the In-

terior or the Commissioner of the General Land Office, or

issuing of patents for any of said land by the President of

the United States.

Int. 10—State what was the fact as to the purchase made by
yourself and your associates of this laud from the Oregon
Central Military Road Company and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good faith without notice of any

fraud whatever, and for value ?

To the tenth interrogatory I answer:

The simple facts as to the purchase by myself and as-

sociates of this land from the Oregon Central Military Road
Company and the sale to and purchase by the California

and Oregon Land Company, are as hereinbefore recited.

Both transactions were made in good faith, without any

notice, knowledge or suspicion of fraud whatever. Had I

had the least suspicion of fraud or of any defect in the title

to these lands, I would not have invested one dollar, nor

been in any way connected with said purchases. I bought

in good faith and paid my money in good faith. I did not

see, or know, or talk with all of my associates in said differ-

ent purchases, prior to the same being made. I knew others

paid for their interests the same price I paid for mine.

Each purchased on his own account as individuals, and

in such interests as suited him. The California and

Oregon Land Company was organized for our mutual inter-

est and convenience in handling the lands and property, and

to avoid administration upon estates of any deceased owners;

and each owner in the lands took his pro-rata amount of

stock in the corporation or equivalent to his exact owner-

ship in the lands. The purchases were made by us as asso-
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ciates or individuals, not as a partnership. Each purchased

his interest on his own account, and when the final purchase

was completed there were a number of owners and a wide

difi'erence in the respective ownerships. Some had two-

tenths, some one-tenth, some one-twentieth, some one-

fortieth, and so on. We found it difficult to attend to the

property in this way, to apportion, collect and pay taxes on

the lands, and we finally got the owners to consent to form,

and did form, the corporation, as I have just stated.

Int. 11—State fully, and at large, any other fact within

your knowledge, and material to the issue joined in this

suit, which would be to the advantage of either party hereto,

as fully as though particularly interrogated concerning the

same ?

To the eleventh interrogatory I answer:

I do not know of any other fact material to the issue in

this case which would be of any advantage to either party

hereto, and have endeavored to reply to all the interroga-

tories to the best of my knowledge and ability after so

great a lapse of time.

Ckoss-Interrggatories.

Cross Int. 1—Are you an officer or director in the Cali-

fornia and Oregon Land Company.

To the first cross-interrogatory I answer:

I was one of the directors or trustees named in the origi-

nal articles of incorporation of the California and Oregon
Land Company, dated November 2, 1876, and I have been

annually re-elected and served the corporation in that ca-

pacity ever since and am now one of its trustees.

Cross Int. 2—When did you become a stockholder in the

said company ?

To the second cross-interrogatory I answer:

I became a stockholder upon the organization of the cor-

poration and have been such ever since.

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-
pany?

To the third cross-interrogatory I answer

:

On June 2, 1877, the company issued to me 1000 shares
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of its capital stock in payment for mj deed to my twentieth

interest in the whole lands.* On March 13, 1884, I pur-

chased 400 shares more of said stock from one W. S. Gage,

and have held it since, and now own 1400 shares of said

stock.

Cross Int. 4—Prior to your acquiring said stock or tlie

alleged purchase of the land grant in controversy herein

had you ever been in the State of Oregon or seen said lands

or been over the alleged wagon road of the Oregon Central

Military Koad Company; if so, when was it?

To the fourth cross-interrogatory I answer:

Prior to the purchase of said stock, nor prior to the pur-

chases of any interest in said land grant, I had never been in

the State of Oregon or seen any of the said lands nor been

over the wagon road of the Oregon Central Military Road
Company.

Cross Int. 5—What inquiry or research did you make, if

any, before said alleged purchase and payment of the pur-

chase price, to ascertain the condition of said land grant,

or the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully?

To the fifth cross-interrogatory I answer:

I made no inquiry or research prior to purchasing my in-

terest in said lands and paying therefor to ascertain the

condition of said laud grant or the title to said lands or to

ascertain whether or not any wagon road had been built by

said Oregon Central Military Road Company, as required

by the granting act, except to read carefully the abstract of

title and documents therein furnished me. It contained

certificates of the Governors of Oregon that the road had

been completed and accepted. It recited the granting acts.

It had appended a certificate of the Secretary of the Interior

and Commissioner of the General Land Office, and was ac-

companied by a map certified by the officials of the United

States, showing the line of the road and the limits of the

grant clearly defined. The abstract was certified by

Messrs. Mitchell & Dolph, attorneys at law, whom I knew

to be of high standing, as correct, and that the title was
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good. I saw that about 340,000 acres of the lauds had

already beeu duly listed over by the United States to the Road
Company in compliance with the terms of the granting acts.

I had no doubt about it. My business of banking and loan-

ing money on real estate made me familiar with abstracts

and titles to lands, and I considered this one beyond question,

and, on tlie faith and belief in the genuineness and validity

of these documents, I decided to mako and did make the

purchase.

Cross Int. 6—Prior to said alleged purchase had you seen or

examined tbe alleged certificates of the Governors of Oregon
that said wagon road had been built, or had you seeu or ex-

amined any abstract of title to said land grant or to the

lauds included therein?

To the sixth cross-interrogatory I answer:

As I have just stated, before making the purchase I

had seen and examined the certificates of the Governors (>f

Oregon that said road had been built, and I had seen

and examined and read very carefully the abstract of title

to said laud grant and lands included therein, and I had no

doubt of their genuineness or of their sufficiency to pass

title whatever. Had I entertained any doubt, I would not

have purchased nt all or had anything to do with the trans-

action.

Cross Int. 7—What part of the consideration for the pur-

chase of said land grant was paid by you? How was it

paid and when ?

To the seventh cross-interrogatory I answer:

In the first purchase of the undivided half of said lands,

concluded by deed of May 15, 1874, I bought a tenth inter-

est and paid my proportionate amount of the whole pur-

chase price, to wit: $10,000. I paid it in the city of Marys-

ville, California, to Mr. W. H. Parks, by a letter of credit

on our bank there, and it was a short time before the date

of the deed, but the exact date I cannot now state. In the

second purchase of the undivided half of said lands, con-

cluded by deed of October 15, 1874, I bought a twentieth

interest and paid my proportionate amount of the whole

purchase price, to wit: S5000. I paid that also in our bank

at Marysville to Mr. W, H. Parks, in coin or by a certificate
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of deposit in our bank for $5000. I paid it a short time

before the date of the deed to Mr. Parks, but the exact

date I cannot state. In the flood of 1875, which overflowed

the city of Marysville, many of our bank books were lost,

and others so injured and damaged that I cannot refer to

them for the exact dates of the above payments, but I am
positive I paid said amounts at the times and in the manner

above stated.

Cross Int. 8—Will you swear that to your own personal

knowledge all of your associates paid their proportion of such

consideration ?

To the eighth cross-interrogatory I answer:

I cannot swear that all my associates in said purchases

paid their different proportions thereof, because I was not

present when all paid in their respective amounts. I know

that some paid their amounts, because they were paid

through our bank. C. H. Holbrook and Isaac Allen paid

for their interests in that way. I only know from hearsay

that the others paid like proportionate amounts, different

ones often telling me that they paid, and I never had any

doubt about it.

Cross Int. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where

was it paid?

To the ninth cross-interrogatory I answer:

I paid my part in each purchase to W. H. Parks in the

city of Marysville in our banking house in that city, and do

not recollect of any other persons being present at the time,

except our cashier, Mr. Parks and myself. Our bank was

always open to the public during business hours, and many
people passed in and out in the ordinary transaction of busi-

ness, but I cannot remember any other persons being pres-

ent than those I have stated, at the time.

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge, that your associates did

not have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts?
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To the tenth cross-interrogatory I answer:

I cannot swear of my own knowledge that ray associates

in said purchases did not have any knowledge, notice or in-

formation, suspicion or ground for suspicion, or reason to

suspect or believe that the said wagon road had not been

built according to the granting acts. But I saw and talked

with several of the purchasers before the transactions were

finally concluded, and none of us had any such notice or

information, suspicion or ground for suspicion, or reason to

suspect or believe that said wagon road had not been built ac-

cording to the granting acts. I had no such notice or

suspicion, nor do I believe that any of the other purchasers,

whom I knew, or with whom I discussed the purchase, had

any such notice or suspicion. We had mutual confidence

in each other and in the proposed purchase, and I certainly

would not, nor do I believe the others would have invested

in the purchase, if any such notice, information or suspicion

had existed in the minds of any of us.

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase?

To the eleventh cross-interrogatory I answer:

G. W. Colby was one of my associates in said purchase.

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase?

To the twelfth cross-interrogatory I answer:

I made my purchases through solicitation of Mr. W. H.

Parks. Some others did the same, as I recollect, to wit:

B. F. Baker and John Boggs. And finally it was decided

that both Mr. Parks and Mr. Colby should go to Oregon

with instructions to conclude the purchase, if the title, as

shown by the abstract presented to us, and upon which we

proposed to purchase, remained the same, and no liens,

judgments or incumbrances had been placed upon the prop-

erty since the date of the abstract. For myself, I relied

upon Mr. Parks in this matter.

Cross Int. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts?
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To the thirteenth cross-interrogatory I answer:

I cannot undertake to sweafr as to what existed in the mind

of Mr. Colby at the time, or whether he did or did not have

any notice or information that said wagon road had not

been built by said Oregon Central Militai*y Eoad Com-

pany as required by the granting acts. But in all the

conversations I ever had with him on the subject of the

purchase, he fully endorsed the representations made to me
by Mr. Parks concerning the property, the genuineness and

perfection of its title, and never conveyed the slightest sus-

picion of any defect therein , My recollection is, that at

the time of the purchase on May 15, 1874, neither Mr.

Colby nor Mr. Parks had been over the lands in question,

or over the wagon road, and had only the same sources of

information regarding the property that they presented to

each of us respectively when soliciting us to unite in its

purchase.

Cross Int. 14—Was saidG. W. Colby a stockholder, officer

or director, at any time, in the said California and Oregon

Land Company ? State fully what relation he had, if any,

with said company ?

To the fourteenth cross-interrogatory I answer:

G. W. Colby was a stockholder in the California and Ore-

gon Land Company; one of the first or original stockhold-

ers. On May 22, 1877, the corporation issued to him 2000

shares. On Mav 16, 1882, the 2000 shares were transferred

by the administrator of the estate of G. W. Colby, deceased,

to one W. S. Gage, as I find by reference to the books of

the corporation. Mr. Colby never was an officer or director

in the company.

Cross Int. 15—Did you know of your own personal knowl-

edge what notice or information your associates might have

had or might not have had with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Eoad Company, or that said wagon

road had not been built as required by the granting act?

To the fifteenth cross-interrogatory I answer:

I did not know, nor had I any personal knowledge of

what notice or in^formation my associates might have had, or

might not have had with reference to the fraud charged in
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the bill in this case, or the defects in the titlo of the said

Oregon Central Military Eoad Company, or that said wagon

road had not been built, as required by the granting act. I

had no such notice or information, nor do I believe that any

of my associates had any such notice or information. I can

only repeat what I have said hereinbefore several times,

that ray belief is, that if any of the parties concerned in

the purchase had known or suspicioned any fraud in any

way connected with the matter from its inception, or that

the title was not good or could be defeated in any way, they

would not have invested their money in the purchase or had

anything to do with it.

N. D. KiDEOUT.

Subscribed and sworn to before me, this 17th day of

October, a.d. 1891.

L. S. B. Sawyee,

[seal] Commissioner and Clerk U. 8. Circuit Court,

Northern District of California.

United States of America,
j

Northern District of California, >- ss.

City and County of San Francisco.

)

This certifies that I, L. S. B. Sawyer, commissioner and

clerk of the United States circuit court, ninth judicial cir-

cuit, northern district of California, and special commis-

sioner herein by virtue of the foregoing stipulation attached

hereto, caused the above-named N. D. Eideout, the depo-

nent therein mentioned, to come before me in San Fran-

cisco, in said county of San Francisco, on the 16th and 17th

days of October, A. D. 1891, between the hours of lOo'clock a.m.

and 6 P. M. of said days, and the said N. D. Rideout being

then and there duly cautioned and sworn to tell the truth, the

whole truti), and nothing but the truth in answer to the sev-

eral interrogatories and cross-interrogatories thereto an-

nexed, gave the foregoing answers, and that said answers

were taken down in shorthand by Clement Bennett, official

reporter, and then carefully read by me to, said N. D. Ride-

out, and then by him subscribed in my presence.
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Witness xnj liaod and the seal of said circuit court, this

17tL day of October, A. d. 1891.

[Seal] L. S. B. Sawyer,

Commissioner and Clerk U. S. Circuit Court, Northern Dis-

trict of California.

Endorsed: Filed October 19, 1891, and opened by order

of court Nov. 25, 1891.

R. H. Lamson,

By E. B. Lamson, Deputy.

In the circuit court of the United States for the district of

Oregon.

United States >

vs. \

The Oregon Central Military Road Company. ;

G. W. Colby, John Boggs, N. D. Rideout', f

W. H. Parks, R. F. Parks, Edgar Mills, f

C. E. Pond, Nicholas Laning, W. C.

Belcher, B. F. Simpson, J. W. Peck, Isaac
Allen, B. F. Baker, M. P. Jones, D. H.
Holbrook, Isaac Lohman, A. D. Breed, B.
J. Pengra, and The California and Oregon
Laud Company, defendants.

District of Oregon, ss.

August 6, 1891. 1:30 P.M.

At this day the above entitled cause came on for taking

testimony before me at my office in the city of Portland in

said district, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, his as-

sistant, and the defendants appeariug by Rufus Mallory, of

their counsel; whereupon the following proceedings were

had, to wit:

Examiner.

Counsel for the complainant now state that they claim

under the issues joined in this suit that the burden is

upon it to begin the taking of testimony in support of the

bill to prove the ,allegations of fraud therein charged and

notice thereof to the defendants, and at this time propose to

offer testimony in support of their bill, and for that purpose

call as a witness in behalf of the complainant herein George

Joseph, and ask to have him sworn, and to have his testi-
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mony taken herein, as required by the 67th Eule of the Su-

preme Court as amended.

Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant for the purpose of proving the allegations

of its bill at this time, and chiims that the only questions to

be established by proof are upon issues between the plea

and the reply filed herein; that the onus of proof of the

truth of the plea is on the defendant, and that the question

of construction of the road or any other questions of fraud

charged in the bill cannot be inquired about, but evidence

can only be now introduced to prove the truth of the plea;

therefore objects to the calling of the witness and to the

witness being sworn or examined at this time.

Geor<je Joseph, being called as a witness in behalf of the

complainant, and duly sworn, testified as follows:

Direct Examination.

Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland, Oregon, occupation law student.

Q—Are you acquainted with the line of the Oregon Cen-

tral Military Road leading from Eugene over the mountains

to Southeastern Oregon ?

Objected to by counsel for defendant as incompetent,

immaterial and notproper testimony to be introduced at this

time.

A—Yes, sir; I am.

Q—Have you been living on the line of this road at any

time?

Objected to as immaterial and incompetent.

A—Yes, near it; within five miles of it.

Q—I will ask you to state fully whether or not any wagon
road was ever constructed or built by the Oregon Central

Military Road Company over or upon the route of said road,

and state fully all that you know about the manner in which

said road was built, if any was built, whether the streams

across which it was built were bridged, whether any grades

were made or turn-outs, and state fully the manner in which
said road was built and constructed, if any such road was

built, and when it was and by whom ?
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Counsel for the defendant objects to the question as im-

material and irrelevant; that*uuder the pleadings, as they

stand now in the court, testimony concerning the construc-

tion of the road cannot be introduced and ought not to be

introduced into the record; and counsel therefore requests

the Examiner that before this answer is made, the question

as to its materiality and competency and its whole relation

to the case shall be certified to the court for its deter-

mination and decision before any further testimony is

taken.

Examiner's Note.—I am requested by defendant's counsel

under the provisions of the United States equity rule No.

67, to certify to the court for its consideration and deter-

mination three questions:

1st. Whether or not the burden of proof is upon the com-

plainant to maintain at this time by its testimony the

allegations of the bill so that it will be entitled to the

affirmative in opening and closing the testimony; and

2d. Whether or not it is competent for the complainant

to introduce at this time evidence tending to show the man-

ner of the construction of the alleged road, the fact that

such construction did not comply with the law, and that the

defendants had notice thereof; and

3d. Whether under the pleadings as they now are in the

cause, the only matter to be proved is the truth of the mat-

ter in issue between the plea and the replication, and

whether the affirmative of this proof is not upon the de-

fendant.

And accordingly I herewith certify these questions to the

court for its consideration.

Respectfully submitted,

Geo. H. Durham, Examiner.

Whereupon an adjournment was now taken herein until

10 o'clock to-morrow morning.

Geo. H. Durham, Examiner.

Portland, August 7th, 1891, 10 o'clock a. m.

The taking of testimony herein was adjourned until 1:30

p. M.

Geo, H. Durham, Examiner.
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1 :30 p. M.

Come now the parties at my office pursuant to the last ad-

journment, whereupon the following proceedings were had

and done, to wit

:

In the matter of the question certified up to the Court for

determination as to Ihe procedure ,in taking testimony, it

having been held by the Court that the burden of proof

was upon the defendant to support the allegations of their

plea, the witness heretofore called in behalf of the com-

plainant was directed to stand aside, and thereupon the

defendants began the taking of testimony as follows:

Byron J. Peugra, a witness on behalf of defendants, being

first duly sworn, testified as follows:

Direct Examination.

Question by Mr. Mallory.

State your name, age, residence and occupation ?

1 A—B. J. Pengra, residence now Springfield, Oregon, I

have lived in Portland, my occupation is a variety, I have

been generally employed looking after my business, which

is sometimes one thing and sometimes another, engaged in

stock raising, building cities, etc.

2 Q—Did you know of the existence of a corporation

known as the Oregon Central Military Road Company?

A—I did know of such a company, long since extinct.

3 Q—What relation, if any, had you with that company

when it existed ?

A—I was a stockholder, I think one of the incorporators,

and at different times an officer of the company.

4 Q_What office?

A—General superintendent, if I recollect the name that

was adopted for that position; afterwards president and I

think land agent; but was a director throughout its life as I

recollect now; it is a long time since the existence of that

company and I may not get every answer correct, and would

like to look over my testimony for correction purposes after

it is through with.
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5 Q—Do you know whether or not the State of Oregon

granted to that corn))any cerfain lands that were granted to

the State by an act of Congress of date of July 2ndj 1864?

Objected to as incompetent.

A—I do not know the date. I know that tlure was granted

by my solicitation through our Senators and Members in

Congress to the State an amount of lands, to be dedicated

to that purpose, and I took the lead in the organization of

the company, which was organized prior to the session of

the Legislature, for the grant had to be made to the State

before it was converted to the company. Tlie company was

in being with a small amount of stock at the time the grant

was made, whether it was in 1864 or in 1865 I cannot recol-

lect. It seems to me the grant was obtained very late in

1864 and the conveyance was made in 1865. The statutes

of the State will show all these facts.

6 Q—What is the fact, did the company receive this grant

from the State?

A—It did, in 1864 or 1865.

7 Q—State, if you know, what become of that land so

granted to the State; what was done with it by that com-

pany, is what I mean ?

Objected to as incompetent and not the best evidence, by

counsel for the complainant.

A—They began conveying it in small amounts to settlers,

and ultimately sold the remaining portion, which was the

greater portion, to a company of gentlemen residing mainly

in California.

8 Q—Would you know the name of the company?
A—Well, they were entitled, as I understood it at the

time, or certified, as parties in interest in the company,

which was a joint company without issuing stock, I think.

That was my impression at the time of. the sale by the com-

pany.

9 Q—Would you know the names of those people if you
should hear them ?

A—Most of them, probably.

10 Q-G. W. Colby?
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A—He was one of them; one of the geutlemen here at the

time of the first conveyance.

11 Q—John Boggs?
A—Yes, sir; I think that was one of the names.

12 Q—It was a company of whom they were a part; you

are not able to state, are you, the nA,raes of all ?

A—It was an association of men, as I understood it, who
were not organized at the time of the conveyance. I became

afterwards an attorney of theirs, and they were then parties

in interest, and had no corporation, as 1 understood it.

14 Q—Who acted for your company in making that sale ?

A—The records will show you that Mr. Ladd was author-

ized by order of onr company to make sales. At that time I

was only a laud agent of tlie company, and had general instruc-

tions in relation to these matters. Mr. Ladd sold the land

to the company.

15 Q—What knowledge, if any, have you of that sale hav-

ing been made?
A—Well, I had very definite knowledge of the whole

matter at the time. I am not able to state just now all and,

as to the dates, might be in doubt—a little indefinite. I

was land agent of the company at the time and, under the

orders of the company, I had commenced to sell the second

time. The secretary, Mr. Underwood, was the first sales-

man, and under another order of the company was instructed

or permitted to go to work and select the land, segregate the

better portion from the poor, with a view of dividing them

between the parties in the corporation.

16 Q—Perhaps my question is broader than 1 wanted it.

I did not care for a history of the matter as you have it;

what I want to know is just what occurred in relation to the

sale of this land to this company ?

A— Well, it was a purchase of one-half of it, on the part

of these parties that came here, of the company; the title

was made by the company through Mr. Ladd, the president.

17 Q—To whom was the title conveyed by them?

A—To several gentlemen.
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18 Q—Was it first conveyed to you?

Objected to as incompeteni; and not the best evidence.

A—It was first conveyed to me; the grant at the time of

the sale was conveyed to me, and by me to the parties who
had been applying to the company for the purchase.

19 Q— What was the consideration for the land?

A—The first sale was one-half of the remaining portions

of the grant, and that consideration, as I recollect it, was

something like one hundred, or one hundred and twenty, or

one hundred anel twenty-five thousand dollars. I do not

recollect the definite amount.

20 Q—What is the fact as to whether that sum of money
was paid ?

A—The amount I sold it for Avas paid to me through Mr.

Ladd's bank, and the amount I paid for it was paid to the

company through the same bank.

21 Q—What amount was it you sold it for ?

A—One hundred to one hundred and twenty or one hun-

dred and twenty-fiye thousand dollars.

22 Q—And that sum was actually paid for the land?

A—It was actually paid in over the counter. I saw the

money at the time. It was not paid into my hands nor did

I put the money into the hands of the parties, but it was

passed in by certificates of deposits or checks on the

bank.

23 Q—What I am getting at is that the payment was made
in form ?

A—The payment was made; yes, sir.

24 Q—And how about the next payment; how much was

the other half sold for ?

A—For a like sum, as I recollect it, one hundred thousand

dollars.

25 Q—Making a total of how much for the whole land ?

A—Making two hundred, two hundred and twenty or two

hundred and fifty thousand dollars.

2G Q—You are not positive which it was?

A—No, I am not. I could not say until I saw the papers.
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27 —State whether or not the whole amount of the

purchase price was paid bj these purchasers for the laud?

A—They paid me the whole amount.

28 Q—Have they paid it?

A—They have paid it. I would say, however, so far as

the last amount was concerned, that Mr. William Parks was
not up and had nothing to do, so far as I know anything

about it, with the negotiations.

29 Q—I was speaking simply of the payment of the

money. What I want to show— if it is a fact— is that the

company who purchased this land paid the price for it—act-

ually paid the money?
A—Yes, they did.

30 Q—Now, Mr. Pengra, I will ask you to state if you
know whether any or either of these gentlemen, Mr. Colby
and his associates, named in this bill, had at the time of

the purchase, so far as you know, any knowledge or reason

to believe or any information to the effect that any fraud or

misrepresentation had been made by any persons interested

for the company or by the agents or officers of that com-
pany to the governor to induce him to issue certificates of

the completion of the road?

A—If there was any such information abroad in the world

I did not know it—outside of the Board of Directors. I

know that I was present during all the matter of the confer-

ence over the question of sale, and my recollection is there

were questions asked in relation to the title, the method
and manner of securing the title; and the record showed

and I think the secretary of the company, who is now Cap-

tain Drake, read the reports of the djfi"erent seasons that

the work was under progress, showing what the cost of con-

struction had been, and the final report of completion of

construction under Superintendent Odell.

31 Q—What I wish to call your attention to, Mr. Pengra,

is this: I want to know whether any of these people had

any knowledge or notice that there was any fraud of any

sort practiced ?

A—That inquiry was answered by the company to the

effect that the road was completed from every source and
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iuformation tliat they were in possession of. Thej had no

knowledge that I know anything about. I was not, per-

haps, conversant witli all the knowledge they might have,

but so far as my knowledge goes they had no knowledge of

anything of that kind in any way, shape or form of fraud.

32 Q—Had you, as a representative and land agent of the

company, any knowledge or information of any character to

the effect that there had been any fraud whatever practiced

on the part of the company or its agents or officers for the

purpose of inducing the governor to make his certificate of

the completion of this road ?

Objected to as incompetent and immaterial.

A— I had knowledge— it was not very perfect, I might

say— that there had been an attempt made to obtain a cer-

tificate from Governor Woods prior to the completion and

construction of the road; and my recollection now is that I

obtained that knowledge on some action of the board of di-

rectors long prior to this sale, from the questions coming

up in relation to the disposal of some amount of stock that,

the company had been compelled to take back that was

being transferred to other parties. I made inquiry, I recol-

lect, and met it as an unfortunate proceeding of the board,

and succeeded in having it stopped; did not look to me to

be a very honest and honorable one. I think I raised the

question in regard to whether they proposed to let the road

go in that shape. It was not completed then except out to

Goose Lake Valley, as I recollect.

33 Q—We are not speaking of the completion of the road,

Mr. Pengra.

A—Well, that is the explanation of my language in rela-

tion to the question of fraud, and I want it taken down.

When I testify on a subject and make a statement, and I am
asked what I know, it is necessary for me to explain it, so

that you will understand what that was.

34 Q—I simply ask you whether you had any notice of

any fraud having been obtained in getting the Governor's

certificate, and that is your answer to it?

A—There was an effort of that kind, as I understood it,

but not accomplished.
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35 Q—At tbe time of the sale to these people neither they

nor any of the parties associated with them had to your
knowledge any notice of any fraud or anything of that kind?

Objected to as incompetent by complainant.

A.—I hope you understand that I have said there was no
such thing as fraud perpetrated, that there was some move-
ment that seemed to look in that direction, and therefore

when these people purchased there was no fraud. The com-
pany in its action was not stained with fraud ; but what was
attempted was not accomplished, and the road had been
completed afterwards; I made a point that it should be.

36 Q—I am not asking that question, Mr, Pengra, as to

the completion of the road ?

A— Well, these people, so far as I know, had no knowledge
of that fact, of any fraud.

37 Q—And you yourself had none ?

Objected to as leading.

38 Q—So far as the issuance of the certificate finally was
concerned ?

A—No, sir; I had no knowledge of the completion of any
fraud. All my knowledge was the reverse of that.

Ceoss-Examination of B. J. Pengra,

Questions by Mr. Tanner.

39 Q—What oflicial position did you hold in the Ot'egon

Central Military Koad Company at the time of this alleged

sale to this California syndicate?

A—I was laud agent of the company at the time, as I

recollect the position.

40 Q—W' as the alleged title to all the lands covered by the

grant in you at that time, or only half of it?

A—At the time of the first sale to me there was a convey-

ance of half of it to me at that time.

41 Q—When was the first sale made with reference to the

half that you speak of?

Mr. Malloky. I think that is set out in the bill as May
12, 74.

Mr. Tanner. I think it is admitted to be the 12th of May,
1874.
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A—I cannot gather up that date just now. Is that date

taken from the record of the company ?

42 Q—That is the date of the deed to you.

A—Well, the deed of the company to me was made some

three or four days before the record in the office at Eugene

City; and if that Avas the date of the deed, it was undoubt-

edly the date of the sale. I think my deed to them was on

the same day or a day or two afterwards, for we went im-

mediately to Eugene City from here, where I obtained my
wife's signature to my conveyance to them, and it was put

on record there.

43 Q—Both together?

A—I think they were.

44 Q—That deed to you that you had at that time was

supposed to convey one-half of this grant, was it?

A—Yes, sir; the deed was made out by Senator Dolph,

then our attorney.

45 Q—How long after tliat was it that you deeded this

half of the land to these California purchasers ?

A—That was the time I am speaking of. The first half of

the land was deeded to them at the same time, or certainly

not more than two or three days apart, that the conveyance

was made to me.

46*Q—Had the lands been bargained for at the time they

were conveyed to you by these California people ?

A—Yes, sir.

47 Q—How long prior to that time, namely, the date of

this deed, had the lauds been bargained for by these Cali-

fornia people?

A—I knew nothing of the California people until I met

them at Salem, some two or three days prior to this time.

There was a gentleman by the name of Walker that was the

agent of the company to negotiate the sale, and he came

through to my place at Eugene City and notified me, as the

agent of the company, that he thought he could perfect a

sale to these parties. There had been prior talk between

him and me in relation to the m itter at the time power of

conveyance was given to me, before that, and gave me the
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names of parties; they were strangers to me. I came down,

and when I went up to Salem I went to meet them with ref-

erence to the conveyance the State was making of swamp
lands; and there was some matter mentioned in regard to

the possibility of purchases, and the probable amount they

would have to pay. They came down and commenced ne-

gotiating with the company, and did not succeed in closing

the arrangement. The company then conveyed to me and I

to them.

48 Q—You do not know, then, how long previous to that

time the lands had been bargained to these defendants, do

you?
A—There was no completion of any bargain but as be-

tween me and them. My recollection is that the dates given

me here is about the time, but I cannot call it up definitely.

The arrangement was made between me and them when we
were here present, immediately upon the conclusion of the

company that they did not want to convey to them upon the

terms offered, and the company conveyed to me, and imme-

diately afterwards, certainly not more than two or three

days, there was an arrangement closed between me and

them.

49 Q—Was you acting for the company or for youi'self in-

dividually in making this sale to them ?

A—Well, I acted in part perhaps for both; for we were all

united in the ownership of the lands, and we wished to dis-

pose of them. We had completed the construction of the

road, and we could not agree as regards the system and

method of disposing of the lands; and they were determined

to sell the lands so as to recover the amount of funds they

had put into them; that was just about what they did by

that; wanted to get the money back. And when I made the

convejauce I made it with full knowledge of the fact that I

could obtain the lauds; and the bargain between me and

these gentlemen, as it could not be closed between them

and the company, the matter of whether it could be closed

between us upon somewhat different terms was a matter

under consideration; and therefore, as I was trying to help

the company to dispose of the lands to them, and was their

agent, it might be said of me that I was working in my own
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interest and in the interest of the cotupauj wheu I made the

conveyance. •

Q—Then, as a matter of fact, the deed of this half of these

lands was made to you as a matter of convenience in effect-

ing the sale ?

A—It was not a matter of convenience, bat a matter of

necessity to the final completion of the sale.

Q—You did not, as a matter of fact, yoursalf pay the

company any consideration for these lands, did yoa '?

A—I certainly did; I certainly did. What I received

—

the method in which I received it—in the form of checks,

etc., was paid over to the compmy for the lands.

Q—That is, yon mean the money that was received from

the sale of the lands to these California people ?

A—They had fands, it seems, in bank. I never saw

those funds. ' I cannot recollect now what shape they were in.

Q—What funds are you speaking of?

A—Funds of those gentlemen who came to negotiate the

purchase had; the amount of credit they had at the bank.

I don't know what shape the funds were in.

Q—What I mean is, you did not pay the compan}' any-

thing for those lands outside of or over and above what was
paid for them by these California gentlemen, did you?
A—I did not pay the company any more than I received

at the time of sale; but I did pay the company through the

bank, out of the bank, the funds that were carried to my
credit, as I supposed, without looking at the books, by the

bank at the time of the payment to me by the purchasers.

That I had carried to the credit of the company; that was

the method of the conveyance; and I understood that that

was credits on banks in California.

Q—How much was that, Mr. Pengra? How much did

you turn over to the company ?

A—I have already said that it was from $100,000 to

$125,000.

Q—For this half of the lands?

A—Yes, sir.

Q— You say none of this money was as a matter of fact

paid over to you at the time of this payment ?
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A—There was not any of it passed into my hands at all;

not a dime of it; that is, individually; it was passed to my
credit.

Q—What position did Mr. Ladd hold in the company at

that time?

A—President; authorized to make sales by order of the

board.

Q—What was this controversy you spoke of in the board

of directors of this company with reference to the sale of

these lands?

A—Well, the question of the form of title—the form the

title was to take—had been a question of discussion. I do

not know that I could explain it all fully: I was not present

all the time.

Q—Do 3''0u mean with reference to the kind of deeds that

should be made ?

A—Yes, first that came up.

Q—What was that about ?

A— Well, tliey wanted

Q—Whom do you mean by " they " ?

A—The purchasers; those who were negotiating to pur-

chase; and I stated that that was Mr. Colbj' and Mr. William

Parks, in the interest of other parties. I do not know, but

it seems to me I heard but very little about the names of

anybody until the conveyance was made by me, and then

the list of names to whom I was to convey was furnished to

me; and the first questions that came up was the question

of conveyance. Our folks declined to make anything but a

quit-claim, and yet our record shows that we had been sell-

ing lands and giving warranty deeds. But if I recollect,

the conveyance to me was finally a quit-claim, and mine to

them; I think they were pretty nearly identical so far as

that part was concerned.

Q—You mean by them, these purchasers?

A—These purchasers, yes, sir; who finally tried to nego-

tiate with the company.

Q—You say these purchasers at first declined to take a

quit-claim deed ?

A—They wanted a warranty deed, and our records show
that we had been making such; but our company declined
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to make auytliing but a quit-claim for the reason that a

portion of the title to the lands was not obtained from the

government at that time, and for other reasons; I do not

recollect what they all were.

Q—Were those reasons given to these purchasers ?

A—This mutter was discussed and tiie records looked at.

Q—Which one of the purchasers, or whom?
A—Both Mr. Parks and Mr. Colbj; they looked over the

records together. ,

Q—You explained to them, did yon, that patents had not

been issued for a large amount of those lands?

A -I explained to them that the conveyance to the state

was precisely the same under o-ur laws and the decisions of

the court as that of patents; and at that time there was a

movement on foot—and whether it had gone into effect or

not I did not know—with a view to authorize the patenting

of the lands by the government. That was a general move-

ment, as I recollect it, and taken by Nesmythe in the United

States senate. I understand advantage has been taken of it

by some people, but it did not advantage the title to any

extent.

Q—Was the matter discussed that a large quantity of

these lands had not been surveyed at that time?

A—Yes, sir.

Q—These purchasers understood all that?

A—They understood everything; everything was explained

to them; they saw the amount of titles that had been ap-

proved by me, what shape they were in, in what form they

were finallv issued to them; that where lands were filed on,

they were filed in triplicate, as required by law, and the

titles had passed to the state, certified to, as was the form

with all grants up to that day.

Q—You showed those purchasers the books of the com-

pany and explained everything to them and kept nothing

back, did you?

A—The company did in my presence. Nothing was kept

back at ail. There was nothing said in relation to the

question of fraud specially, and anything that was said to

them must have been in answers to any questions that they

put incidentally, that everything had been carried through

in perfect order finally.
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Q—What do you mean by " everything" in your answer?

A—That the transactions, the matter of the survey and
location of the line of road, its construction and completion

of the title, had been in strict conformity to the law.

Q—That matter was discussed, was it? ,
A—Yes.

Q—Between the company and these purchasers?

A—Yes; and these matters had been discussed prior to

that by the company.

Q—What date did you say that was?

A—I say that discussion, so far as these parties was con-

cerned, was at the time of this sale, and it was stated to me
that this sale took place at a certain time.

Q-May 15, 1874?

A—May 15, 1874.

Q—Where did that discussion take place?

A—In the rooms there in Mr. Ladd's bank, in the back

office, adjoining the bank room. There was present the di-

rectors of the company, all of them so far as I recollect.

Q—You say this sale was really negotiated by Mr.
Walker?

A—Mr. Walker was authorized to negotiate a sale, and
had opened a negotiation for that purpose as I understood

from him, and afterwards took it for granted, not perhaps

from anything they said, but by their coming here; and
after the arrival of Mr. Parks and Mr. Colby, the question

of their purchase I think was mentioned to me in Salem,

when I met them in relation to the swamp lands, and they

came to Portland and then made the attempt at negotiation

with our company.

Q—Who was this Mr. Walker? What was his other

name, do you know?
A—No, sir, I do not know.

Q—Do you know where he is now?
A—I have not known where he was since the winter

following, I think, or the winter but one following. I met
him in Washington City, and he attempted a fraud on me,

and he succeeded so far as the fraud was concerned.

Q—He was up to fraud somewhat, then, was he?

Objected to as incompetent by counsel for defendants.
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A—I do not know anything about it except that one trans-

action. He did not perpetrate any fraud on us, because he

did not deal with us any farther than to obtain the oppor-

tunity of bringing these men to make the negotiation, for

which, as I recollect, lie did not receive anything.

Q—What was his business, if you know, at that time?

A—I do not know anything at all about that; perhaps he

was like most of our citizens here, dealing in real estate.

For anything I know, that is all the business he had; I was

not acquainted with Mr. Walker except as I met him.

Q—Where did he live—in Oregon or California?

A—I cannot tell you that; he claimed to me to live some-

where in the vicinity of or at Chicago.

Q—Had he ever been in Oregon that you know of before,

until lie came up about these purchasers ?

A—I never saw him until he came to my house to get ex-

planations in regard to certain filings on swamp lands, two

or three months prior to this sale; only a little before.

Q—How did it happen to be put into his hands to nego-

tiate these lands ?

Objected to as immaterial by defendants.

A—It came around in this way. He had the offer from a

gentleman by the name of Owings of a large amount of

filings. He came to me to inquire as to the value of the

lands and the character of the lands, that Owens filings

rested on.

Q—You mean swamp lands?

A—Yes, sir. Now as to the other matter, I suggested to

him that the filings of Mr. Owens were not very valuable,

if the matter was followed; and a great many of those

filings I saw from the presenting of them to me was on lands

that were included within the limit of the grant; and I sug-

gested to him that if he wanted those lands, the only way
of getting them would be through our company, and I

thought it would be far better for any one to purchase the

grant. That is the way it came up.

Q—Then he had his authority from you, did he ?

A—No, sir, not at all; he came on down to see our com-

pany, and they issued that authority against my advice, and

stopped the course of procedure that I was authorized to
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institute aucl bad under way in tbe sales of lands; but sold

the grant at a thundering sight less than the lands were

worth, and hurt me, and I didn't want it.

Q—Tou say the grants were worth a great deal more than

the company received for them?

A— Oh, a great deal more than tlie company received for

it.

Q—How much more in your judgment ?

Objected to as incompetent and not proper cross-examin-

ation.

A—Oh, that is a mere matter of my opinion at the time,

and that opinion was based on prospective values.

Q—Tou say this Oregon Military Eoad Company was the

one that engaged Walker to negotiate the lands, was it?

A—The Oregon Central Military Road Company. He
came down here, and they afterwards wrote to me that they

had put into his hands some authority to sell, and wished

me to stop proceeding to sell; and I understood by that, that

they had done it.

Q—When was this other half of the land sold, and how
was that title to that at the time it was sold ? Was that in

you at the time also?

A—Not at the time Colby came; Mr. Parks was not with

him. He came and wanted to look over the grant with

a view to selling it; but at the time of the sale it was under-

stood they would convey the other half of the grant to me,

and by me, with Parks and Colby, that I would convey it

to them, if they desired, at the same rates, or perhaps some-

thing more; I don't know just exactly as to the rates, but it

was about the same, as I recollect. In process of time Mr.

Colby returned. As I recollect now, this first sale took

place early in the season, and the balance of the sale was

the same season later on, of the same year; it might have

been the year following, but certainly not later than the

year following. He came to my place, and I know I was
just passing the mountains with my brother and a company
of men that were engaged in the public surveys. So we
took my team and express wagon, and went forward and got

into the field before them. I now recollect tliat there was
some of these swamp laud purchasers wanted a large body
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of swamp Jand surveyed, and I was going out on that

account. So we went togetljer and made a general inspec-

tion of the grant; and upon returning he told me he had

about concluded to report favorably as to the purchase

of the balance of the grant, and we pp.rted, I think po.ssibly

at Goose Lake or in tlie Klamath Lake country. He might

have returned all the way, but I think not; I think we

parted there, and he returned to California. Afterwards

wrote me that they bad concluded to take the balance of the

grant, and came up, met me, and we came to Salem, and

was there some time. Came down and made some negotia-

tions here with our people at Portland. All the matters

were understood as to the price that we would sell at, prior

to that, and the sales took place. I cannot now recollect

whether those titles—the conveyances—were made as I

stated to you; but the first titles were written by our attor-

ney, and I think they were the last time, but I am not

certain.

Q—Did yoii see any part of the money paid on this last

purchase?

A—The last sales are indistinct in my mind as to the

transfers, whether they were at Salem or down here, and the

method and time of payments. The important point was

the question of the first sale, and whether we would sell the

balance; and it was all understood; when they purchased

the first, they had a written understanding on our part by

the company to me, and by me to them, that we would con-

vey the balance at the same rates; and we were under a cer-

tain obligation to do so; and I know that they took advantage

of that proposition in the end. I think the money was paid

at Ladd's bank, but I do not recollect.

Q—Was you present or not when it was paid?

A—As I stated to you, I cannot recollect all those things,

but I think I was; I think I was present here.

Q—You did not see any money pass between them, did

you?

A—No, I think not; I do not know but what I have stated

with regard to money passing was the last time, but I am
very sure it was the first. And whether I saw the money

passing at the last, I don't know; but the bank furnished



UNITED STATES VS. CAL. & OREG. LAND CO. 245

me a statement of it, and I rutlier think I have a statement

of it still somewhere.

Q—Did you see any money pass at either time between

the parties?

A—I did, sir; I saw the checks as they passed.

Q—You did not see any money, did you?

A—No, I saw the checks.

Q—Do you know by whom those checks were signed

A—I did not look at them, sir.

Q—To whom were they made payable ?

A—I do not know that even. The bank received them.

Q—How many checks were there?

A—I cannot tell you; there was quite a number. I recol-

lect this much now, that some of the checks were checks of

Lunning of San Francisco.

Q—Did you ever see the checks afterwards?

A—I never did to my knowledge, but it seems to me as

the matter comes up to my mind—for this is a long time ago

and I have not been thinking about it at all—that some of the

funds were sent up in the lust purchase some time after Col-

by's return to San Francisco. I understood tliat a portion

of the checks came from the house of Kideout & Co., at

Marysville, at that time, but I did not look at them to see

the amount of them—nothing of the kind. I did receive

money on those funds in the amount of several thousand

dollars—six, seven or eight or nine thousand dollars from

the bank, paid to me sometime afterwards. However, that

was the amount due me for the stock I held in the company.

Q (By Mr. Mallouy)—A part of the proceeds of this sale,

was it ?

A—It was funds, yes, sir, received by the company.
Q—You do not know what funds it was, do you ?

A—I know that the only funds the company had was the

proceeds of this sale. Thej were out of funds at the time

and had been borrowing. They had paid the funds they had
been borrowing, and paid the parties the amount due them
upon the amount ofstock they held in the company.
Q—You do not know who furnished those funds, do you?
A— I just told you that it was the only funds they could
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have bad, and those fuuds must have come to them through

the bank. •

Q—From whom did the funds come to you ?

A—From those parties, as I have explained, the same

fuuds I paid to the company. That was the funds they had

on hand, and in the closing of their accounts they paid over

to me the proportion due me.

Q—Well, who did?

A—The company.

Q—Who sent that money to you ?

A—It was not sent to me. I received it here at the

bank.

Q—Who gave it to you '?

A—The bank; Ludd&Tilton's bank. I was borrowing of

them myself at the time, and they carried to my credit the

amount due them, and the balance was paid to me.

Q—Then the bank furnished the funds to pay you, didn't

it?

A—The bank furnished the funds that were deposited

there by the company for that purpose.

Q—Who was the treasurer at that time ?

A—Mr. Ladd.

Q—Also the president?

A—The president. I think he was the treasurer, or else

one of the other members of the company might have been,

perhaps. I recollect now that the old clerk of the Oregon

Steam Navigation Company, as it was then, was an officer there,

and he might have been the treasurer. I cannot think of

his name.

Q—(By Mr. Mallory)—Mr. Wygaut?
A—Wygaut; and I don't know but he was treasurer at

that time. Mr. Lndd had been treasure!-, at all events.

Q—Did you ever see any of these other purchasers or

parties that were interested in this purchase, except Colby

and Parks?

A—Yes, sir; and conversed with them.

Q—Who were they? I mean before the sale took p]ac9?

A—Oh, no; I never saw any of them before that.

Q—The only parties you had any conversation with or

talked with before the sale took place was Colby and

Parks ?
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Q—They were the only persons I ever knew in connection

with it, except they named other parties who would be their

partners in the purchase. I afterwards became acquainted

with the gentlemen there who talked with me, who were in-

terested in the company.

Q—How long were you acting as land agent?

A—I cannot tell just how long I was; I think, however,

not more than a couple of years.

Q —What were your duties as land agent?

A—It was selecting and filing upon the lands known as

lands in place, within the limits of the grant, and those out-

side to which we were entitled, or lands that had been

taken—indemnity lands. And making out papers, listing

and making out lists in triplicates, forwarding them to the

different laud offices and keeping one; sending two to Rose-

burg, for instance, one copy of which was sent to the office

at Washington; and then, in connection with it, correspond-

ing with the Interior Department, forwarding copies of

filings to Senator Corbitt, whom I enlisted to take special

charge of the matter of perfecting titles with as little delay

as possible. Prior to this we had authorized a gentleman

in Philadelphia to sell the grant; a gentleman who was at

the liead of the government mint—I forget his name now.

Q—Did you employ any one else in Washington to aid you

in perfecting title to these lands?

A—I think not; that and my correspondence and personal

conference with the old Commissioner of the General Land
Office was all.

Q—How long were you superintendent of this company?

A—That commenced with the life of the company, and, I

think, continued to the death of Judge Stratton—I know it

did; but I don't know just the length of time. Perhaps it

was only about three years.

Q—What were your duties as superintendent?

A—First, the location of the road and its survey; explor-

ation of the countr}' for the purpose of location; afterwards

to make the maps, file them with the State and the Depart-

ment at Washington; for all these papers, filing and loca-

tion, was made with the government and not with the State.

And those maps, after having received the approval of the
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government of the State, were forwarded to Washington

from time to time; and uptjii the approval of the construc-

tion along in divisions by the diflferent governors, maps of

those constrncted divisions were furnished. And the cer-

tificate of approval was pLiced upon theui and the certificate

made by the governor. It was carrying forward that work,

perfecting it, obtaining those certificates, and filing them

properly in the departments.

Q—Was you president of the company at any time?

A—After the death of Judge Stiattou until the period of

its removal from Eugene City. This matter that has been

spoken of I believe is the matter that was attempted to be

organized while I was president, in my absence.

Q—You mean this fraud that was attempted ?

A—Yes; under the question of Mr. Mallory. And that

was one of the particular reasons of my strenuous efi'ort to

check it, and succeeded in doing so.

Q—Who superintended the alleged construction of this

road—the first part of the construction ?

Objected to as immaterial and not cross-examination.

(Question withdrawn.)

Q—Did your duties as superintendent require you to

superintend any part of the construction of. this road?

A—It certainly did; but in the midst of that I had assist-

ant superintendents and constructors, foremen of construc-

tion; I had an assistant the season that the work began; I

left him in the field. That was Mr. Kigden.

Q—What part of it did you superintend, if any ?

A—I superintended the whole of it, in that sense.

Q— I mean in person ?

A—From the commencement, to begin with leaving Mr.

Rigden, returning immediately upon the conclusion of ex-

ploration

Q—I am speaking of the construction, now, from general

work ?

A—I am answering you. As I returned I examined the

whole of it, and discharged Mr. Rigden, declining to accept

a portion of the work that had been done at the time, and

then continued my superintendence of construction.

Q—What part of the road did you superintend in person?
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A—Under my superintendeucy the road was constructed

from Eugene City to the Deschutes, and I think that portion

through to Goose Lake was under my superintendence; at

least, if it was not, I was president from there during the

time, and I went into the fiekl and took charge of the con-

struction beyond that, notwithstanding my being president

of the company.

Q—Yon were familiar as superintendent with all that was

done with reference to the construction of this road then ?

A—Yes; up to the time of the construction to Goose Lake

valley, or near that; or Sprague's valley at least.

Q—Did ibis company, the Oregon Central Military Road

Company, keep a set of books ?

A—Yes, sir.

Q—Those books were exhibited to these purchasers, were

they?

A—Such portions of them as were requisite, looking to

the question of title and the question of the management of

the affairs.

Q—Did those books show the expenditures in the con-

struction of the road?

Objected to as not the best evidence; incompetent, irrele-

vant and not proper cross-examination.

A—They do.

Q—Where are those books; do you know?

Same objection.

A—Well, I think they have all been filed with and are in

the office of Mr. Ladd; except, perhaps, two or three of

them that remained in my hands and never turned over. At

least, they are in my hands yet, .at Springfield.

Q—What books are they ?

Same objection.

A—No; they are here; all except the record book I

started to keep at the time I began selling. Well, it was

the record of sales by Mr. Underwood, and I think it was

his record of the location of lands, which was imperfect;aud

I stopped them and withdrew his filings. I know that there

are two or three books, and one of them is the sale of lands

to a certain extent by Mr. Underwood; but the secretary's

books, showing the accounts of the company, and the ex-
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penditures, was last, to ray knowledge, in the hands of Capt,

Drake, and I think, left *at the iKink of Ladd & Tilton.

Capt. Drake is still living, and the books are undoubtedly

here.

Q—You say some portion of these lands had been sold to

private parties before this sale?

A—Yes, sir; I was one of the purchasers myself.

Q—How many such sales have been made?
Objected to as immaterial, irrelevant and not proper

cross-examination.

A—Quite a number; I could not say.

Q—Well, about how many ?

A—The acreage I could not give you any idea of.

Q—I do not want the acreage, but how many in number?
How many sales—how many people bought ?

Same objections.

A—I could not state the number of sales; my recollection

is that the amount of the sale was something over $5000 per-

haps. Somewhere from five to seven thousand.

Q— you say warranty deeds were made in these instances ?

Objected to as immaterial.

A—Yes, sir; I have a warranty deed from them. Those

sales were made under Underwood's administration, all but

two or three of them.

Re-dieect Examination of Mr. Pengea.

Q—I will ask you in that connection: The lands so sold

were along the lines of land that bad been drawn and listed

by the company ?

A—All, so far as I recollect; I think they were all within

the limit of the grant.

Excused.

B. J. Pengea.

Whereupon further proceedings herein were adjourned

until 10 o'clock to-morrow morniug, August 8th, 1891.

Geo. H. Dueham, Examiner.

William C. Belcher, a witness on behalf of the defendants,

being first duly sworn, testified as follows :
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DiiiECT Examination,

Couducted by Mr. Mallory ;

Please state your name, age, residence and occupation.

A—William C. Belcher. I am over 60 years of age. My
legal residence is Marysville. My business residence is in

San Franci.sco. My occupation lawyer, and has been for

over thirty years.

Q—Are you party to this suit ?

A—I am a nominal party to the suit, and am a member or

stockholder in the corporation which is the real defendant

—the California and Oregon Land Company.
Q—Do you know of the existence of a corporation known

as the California and Oregon Land Company ?

A—I do; I have known it, and have been a stockholder in

it since its first organization.

Q—What knowledge, if any, have you of the defendant

—

the California and Oregon Land Company—or the parties

from whom it acquired title, having purchased and being the

owner of a quantity of land granted to the State of Oregon
by the Congress of the United States by an act approved
July 2, 1864, to aid in the construction of a military road

from Eugene City, in the State of Oregon, to the southern

boundary of the State of Oregon, being the land referred to

in the bill filed in this cause? If you have any knowledge
upon that subject please state in full.

A— I knew of the original negotiations and was a party to

them, and of the transfer of the title from the parties who
were the original purchasers from the Oregon Central Mil-

itary Pioad Company. The matter was brought to our at-

tention by a man by the name of Walker some time early in

the month of May, periiaps a little earlier, in the beginning,

that there was a grant of land of that character here for sale

and that we could become the purchasers of one-half of it

for $100,000 or the whole of it for twice that sum—$200,000,

and he brought with him an abstract of title which was sub-

mitted to me, 1 think, now, first. That is, before it had
been submitted to any of the other parties—although I am
not sure about that—for examination. And along with that

a map of the location of the road, certified, perhaps, by the

governor, but I am not certain as to the certification. For
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myself and for others who were interested with me in

the matter, I examined the*abstract of title and the maps.

Some short time after, I could not now fix the date, but I

should say in the month of May, 1874, the several parties

who had agreed, or who were about to agree to make the

first purchase of the undivided one-half, met at Sacramento,

and there, after consultation, we agreed to become the pur-

chasers, each of an undivided tenth, I was going to say, but

I remember now, that there were two parties who were to

become the purchasers of one-tenth. No, that was in the

second purchase; in the first each was to become the pur-

chaser of an undivided tenth; and we agreed then to con-

clude the purchase, leaving only one question to be deter-

mined, whether or not there were any liens subsequent to

the date of that abstract of title, and either at that time or

very presently thereafter, for myself, and I think all the rest

I can answer for, we gave either our checks or obtained

bills of exchange on San Francisco for the amount of the

money.

Q—Was that paid over?

A—That was paid over, and my present recollection is

that it was to be paid here to the bank of Ladd & Tilton.

I am very sure Ladd's name was on it, and whether I have

the other name right or not I am not sure. The money was

to be paid here, and on either certified checks or bills of

exchange—probably on bills of exchange, which we ob-

tained there.

Q—Was it so paid as a fact?

A—I so understood it to be; of course the money was

paid, but whether it was so paid as a fact tlirough the bank

I could only know from the fact that our checks were re-

turned.

Q—In the arrangement then made was any understanding

reached concerning an option as to the purchase of the

other half?

A—That was a part of the proposition, that in the pur-

chase of the first half we should have an option within a

certain limited time, and that probably six months or a

year, although I am not now certain as to the time, within

which to purchase the other half at the same price.
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Q—State now whether or not you availed yourselves of

the henetit of that option ?

A—We (lid; in the month of Octolier several of the par-

ties to the first [jurchase became parties to the second pur-

chase, and a few other individuals came in also to paitici-

pate in that.

Q— Wh;it was the consideration?

A--$100,0()0.

Q—Was it or was it not paid by the parties who made

the purchase ?

A—I paid mv part of it, and I think all the rest did so.

Q—What, if any notice, knowledge, information, suspi-

cion or ground of suspicion had you or your associates in

said purchases to your knowledge at the time of said pur-

chase and the delivery of the deeds of said land, that said

wagon road had not been seasonably and properly com-

pleted in accordance with the requirements of the granting

acts, or that any fraud or misrepresentation whatever had

been piacticed or made by the officers, stockholders or

agents of the Oregon Central Military Road Company or

other persons acting in its behalf, or by any person, to prc-

cure the said certificate of the Governor of Oregon as to

the construction and completion of said road, or upon the

Commissioner of the General Land Office, or upon the Sec-

retary of the Interior, or either of them, to furnish lists of

land mentioned in the bill of complaint, or upon the Presi-

dent of the United States to procure patents of land as in

the bill charged or otherwise?

A—During those negotiations, or the negotiations for

these purchases which were made in May and October, and

at the time of the completion of the purchase and the de.

livery of the deeds, I had not, nor do I believe that any one

of my associates had any knowledge or information or sus-

picion, or any notice of any kind, that there had been any

fraudulent act committed, or any misrepresentation made,

or any wrong done, in any respect, with reference to these

lands, either by misrepresentations to the governor to pro-

cure his certificate made by the officers or any one of the

officers of the Military Road Company, or any of its agents,

or any person in its behalf, or to the Secretary of the In-
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terior, the Commissioner of tlie General Land Office, to

procure listing of the lanils, such as had been listed, or

to procure from the President of the United States patents

for any portions of them. If any suspicion, even, had been

suggested, that there had been any \i'rong-(loing anywhere,

in respect to these lands, or that there was anything wrong

about them, or any suspicion to be cast upon the title, I am
certain for myself and for my associates, we should never

have dealt with the h\nds at all; we should have thrown up the

business at once. 1 was intimately acquainted with most of

those gentlemen, and know that they were careful business

men, and thatthey would have had nothing to do with any busi-

ness transaction of the kind iibout which there was the least

suspicion. Now at the time of our meeting in Sacramento the

question of the propriety and corrvenience of making the

purchase was discussed among ourselves as a business

transaction. We had there an abstract of title and the

maps, showing the location of the road, and I am very cer-

tain that there was not so much as a breath of suspicion

cast upon any of the certificates; and as we had there the

certificates of the governor in the abstract of title, and the

letter from the Commissioner of tiie General Land Office,

and a statement that a certain quantity of the lauds— if I

remember now, over 300,000 acres—had already been listed

and no portion of it patented, because at that time the act

authorizing the patenting had not been passed, at the time

of our purchase, although it had been before the second

purchase.

Q—Upon what did you rely, now, in making this pur-

chase?

A—Upon the abstract of title very largely, and upon the

certificate of Messrs. Mitchell and Dolph, the attorneys to

whom it had been submitted for examination and an opin-

ion, and who had given an opinion attached to the abstract.

Q—Have you that abstract and the opinion with you ?

A—I have. (The witness produces the record and Iiands

it to counsel.) There are two certificates added by county

clerks there that were not there when the paper was pre-

sented to us.

Q—Counsel for defendant presents a paper marked on tlie
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back "Abstract: California and Ore^ou Land Company to

lands Oregon Central Military Road." I will ask you to

state if the paper so described is the abstract to which you

have referred in your testimony and upon which you relied

in making these purchases ? .

A—It is.

Q—You may state what the certificates are which were

added since ?

A—First is the certificate of J. N. Dolph, dated Saiem,

October 19, 1874; and the next is the certificate of Joel

Ware, County Clerk of Lane county, dated 22d of October,

1874; and the other is the certificate of E. D. Foudray,

County Clerk of Jackson county; and the whole, with the

exception of these three certificates, was the paper as we had

it before us.

Mr. Mallory. I want it to appear that this paper is offered

only for the purpose of showing what these purchasers re-

lied on at the time they made the purchase; and tiiey are

not offered for the purpose of proving the facts contained

in them, but simply offered to show what they relied on

when they purchased.

Counsel for the complainant objects to its introduction

as immaterial and incompetent for that purpose or any

purpose.

Q—Are you able from any data you have, or from your

memory, to name who were your associates in each of these

purchases?

A— I have examined the deeds, and from those and my
recollection, I can give the names. I have a memorandum
here which contains the names, and as to most of them, I

remember them.

Q—Please state, then, who were your associates in the

first purchase ?

A-G. W. Colby, John Boggs, Wm. H. Parks, N. D.

Ptideout, W. H. & R. F. Parks for one-tenth, Edgar Mills,

E. B. Pond, Nicholas Luning, T. B. Simpson and myself,

if I remember rightly, were the only ones. Now for the

second purchase: G. W. Colby, Nicholas Luning, E. B.

Pond, J. M. Peck, Isaac Allen, B. F. Baker and M. P.
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Jones, C. H. Holbrook, W, C. Belcher, N. D. Rideout and

Isaac Lehman.

Q. Wliere was this purchase finally consummated ? In

California or Oregon?

A—It was consummated by the deliver}' of the deeds in

Oregon, I suppose, although I was not present at the

time.

Q—Where was the contract for the purchase consum-

mated ?

A—In California.

Q—Were the terms of the purchase of the whole tract

settled upon at the time the first negotiations were had ?

A—They were. Both were agreed upon. That is, it

was agreed then to purchase the first with the option to

purchase the second at the same price, if we should so

choose.

Q—Were there or not any new negotiations as to terms

about the purchase of the last half?

A—None at all, so far as I know.

Q—Through whom, if you know, was the deed finally

conveyed to your company or the business transacted in

this city ?

A—Through William H. Parks or Colby or both; I am
not certain as to which.

Q—What was the extent of their authority to act for those

purchasers ?

A—Simply to find if there were any subsequent liens upon

the property, and if there were not, to pay the money and

accept the deeds.

Q—Did or did not the same parties transact a similar

business in the matter of the second purchase?

A—I think so.

Q—You are not certain about that, are you ?

A—I am not certain whether it was one or both at the

first time, although my impression is it was both.

Q—What was the extent of the authority of the party

that did complete the transaction here of the last pur-

chase ?

A— Only to determine if there were any subsequent liens

on the property.
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Q—And receive the deeds when the money was paid over?

A—Yes, sir.

Cross-Examination of Mr. Belcher.

Questions by Mr. Tanner:

When was you first in Oregon, Mr. Belcher?

A—I cannot tell you how many years ago it was.

Q—Before or after this alleged purchase ?

A—Since.

Q—You had never been in this State then up to the time

of the purchase.

A—No, sir.

Q—Who Wiis this Mr. Walker you spoke of? What was

his other name ?

A—I do not now remember his name. Since the matter

was suggested here yesterday I have exercised my memory
as best I could to remember what it was, but I cannot recol-

lect it.

Q—Do you know what has become of him ?

A—No; I have never seen nor heard of him in quite a

number of years.

Q—Did you have any particular acquaintance with him at

the time of this purchase?

A—I knew him before; had known him in California

pro'bably for two or three years.

Q—Where did he reside ?

A—He had resided for a short time in Marysville, and in

some way been connected with business there; but where
he was residing at that time, unless in Oregon, I do not

know. He came from Oregon as the agent, as I understood,

of the Oregon Central Military Eoad Company, and for the

purpose of negotiating a sale of their property.

Q—Whose attention did he first call to this land grant,

do you know ?

A—Whether he called any others before mine I do not

know; but I know that he did call my attention to it, and
presented the papers for examination, and suggested that it

would be a good purchase to make, although the piirticular

inducements which he made, or what he had to say, I do not

now remember.
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Q—Was tliis bargain oi\ agreement which you say you

made with him, in writing, about the first purchase of half

of these lands and your option for the second half?

A—There was no written agreement made as to the first,

to the best of my recollection; and whether there was as to

the second I cannot answer positively. I should say yes,

but I am not certain.

Q— Was not Colby and Parks your associates in this

purchase?

A—Both of them.

Q—Were not they sent up here to consummate the mat-

ter and complete the bargain and purchase that was made of

the lauds?

A—One or both of them were coming here on other busi-

ness, if I remember correctly; and they were authorized to

represent us so far as to say that there were no subsequent

iiens upon the property, sales or liens, and if none were

found then to receive the deeds; or the first deed, which

would be the first half.

Q—Don't you know that Mr. Colby and the company
here, the Oregon Central Military Koad Company, and Mr.

Pengra, had a controversy about the kind of deed that

should be made ?

A—That I did not know about.

Q—You heard Mr. Pengra's testimony yesterday?

A—I heard his testimony; yes, sir. The one form of

deed is the only one I have ever had anything to do with,

and that is the deed which we actually received.

Q—Well, after Mr. Colby came up here about this pur-

chase did not this question come up about the form of deed,

and Mr. Colby first insisted on a warranty deed, and finally

accepted a quitclaim deed ? You do not know whether that

is true or not ?

A—I have no knowledge whatever in regard to the mat-

ter.

Q—Mr. Colby was agent of this syndicate, was he not,

for the purchase of these lands ?

A—No, sir; no, sir.

Q—Whom was he representing then in the transaction ?

A—He was the agent so far as I have already stated; that
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is, to examine and see if there were any subsequent liens or

conveyances, or to cause an examination to be made.

Q—He was interested to the extent of one-tenth, was he

not?

A—Yes, sir; and acting thus far for himself; but I am
very positive he never had any authority to act for me with

the exception of the single matter I spoke of ; and so for

the others, because that matter was discussed at our meet-

ing when all were present.

Q—How was this first $100,000 made up?
A—It was made up, so far as I am individually concerned,

by procuring, or by giving my own check for the amount of

money.

Q—Do 3'ou know personally of your own knowledge

whether the others put up theirs or not?

A—T do not think I do, with the exception, perhaps, of

Mr. Rideout. I think that the transaction was made by me
through Mr- Rideout's bank in Marysville, and that I knew
of his as well as mj own. As to the others I have no indi-

vidual knowledge.

Q—Is not that true of the second hundred thousand ?

A—As to the second $100,000, I paid my money there,

also; and my impression is tiiat I paid that through Mr.

Hideout's bank. I know that I paid the money.

Q—You do not know of your own knowledge whether the

others paid theirs or not, I suppose?

A—I think not; at least I have no present recollection of

being present when either their checks or bills of exchange

were handed in.

Q—Do you know of your own knowledge whether this

money, or how much of it, reached the company—the Ore-

gon Central Military Road Company ?

A—I do not; I only know that we got a deed and we did

not get our money back.

Q—Who ail were present at the time you say you talked

this matter over in Sacramento as a business proposition in

regard to the purchase of these lands?

A—The names of the first purchasers which I gave. I am
not certain whether they were all there or not.

Q—Did you have this abstract which you say was fur-
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uishecl you by Messrs. Mitchell & Dolpli there present at

that conference ?

A—I am not now certain whether that was present at the

conference; but I am certain that I had it before for exam-

ination, and I have an impression that it was there at that

meeting, but I could not answer as to that positively.

Q—What other papers, if any, did you have ?

A

—

A map showing the location and improvement of the

road, or an approved map showing a definite location of the

road. No, as to that part, I did not describe it correctly,

but it was a map showing the road and the lands lying along

its sides; for it was under the first grant, the alternate sec-

tions for three miles on each side, and by the second grant,

indemnity lands to the extent of six miles on each side.

Q—Was it determined at that meeting at the time of that

conference to buy those lands ?

A—That is my recollection.

Q—Was Mr. Walker present?

A—Whether he was present at that meeting I could not

now state.

Q—You had no information that this road had actually

been built at that time, except such information as you

could obtain from these papers, had you?
A—I should say now, without being able to state defi-

nitely, that the statement had been made b}^ Mr. W^alker

that the road had been completed for more than two years.

But the paper was what we relied upon; the abstract of title.

Q—You sent no one up here to examine specially into the

question whether this road had been built or not, did you,

before you made your purchase?

A—No, sir. No, we relied upon the certificates of the

governors and the certificate of the Commissioner of the

general Land Ofiice.

Q—Was the question as to whether this road had been as

a matter of fact built or not, brought up or discussed at that

meeting?

A—Not at all; it was assumed as a fact.

Q—At whose request was this abstract of title made and
furnished, if you know?
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A—That is more than I know*; the paper itself probably

shows, but I do not now remember.

Q—Where did you ^et that abstract?

A—I think Mr. Walker handed it to me.

Q—Have you ever seen this Mr. Walker since that time ?

A—Yes, sir.

Q—When was the last time you ever saw him ?

A—Probably a dozen years ago; but I could not give you

the exact time; quite a number of years.

Q—Do you know as a matter of fact of your own knowl-

edge whether this Mr. Walker had ever been over the line

of this road or not ?

Objected as immaterial and not proper examination.

A—I do not.

Q- You spoke of subsequent liens that you instructed

Mr. Colby to look into ? What liens did you have in

mind ?

A—The liens for taxes or any other liens that might ap-

pear of record or which might have been created so as to

appear there.

Q—It was well understood by all of you, was it not, at the

time of this alleged purchase, that the large portion of these

lauds had not been surveyed at that time?

A—It was understood that about 300,000 acres—three

hundred odd, I don't now remember the quantity—out of

the 700,000 and odd, or whatever the quantity was, had

already been listed to the State of Oregon, and that other

portions had been surveyed and not yet listed, and that cer-

tain other portions had not yet been surveyed by the gov-

ernment. But as to the relative quantities, that I could not

give.

Q—Can you give the date of that meeting in Sacramento

that you spoke of?

A—I could not, except that it was only a short time prior

to the completion of that purchase; the deed bears date the

15th of May, 1874.

Q—It was shorth' before that ?

A— Shortly before that; but how long—what time inter-

vened between I could not tell you.
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Q—Do you know whether Walker came up here again

with Colby and Parks or n6t ?

A—That I do not Imow.

Q—Did you ever have any correspondence with Mr.

Pengra or any of these other parties prior to the purchase ?

A—No, sir.

Q—Or make any other inquiries than those you have men-
tioned in regard to these lands?

A—No, sir.

Excused.

It not being convenient for the witness to remain until

the notes of his testimony were transcribed so that he could

sign his testimony, it was agreed by and between counsel

hereto, that the Examiner might sign for the witness with

the same efifect as if signed by himself.

(Sgd.) Wm. C. Belcher,

By Geo. H. Durham, Examiner.

Edivard B. Fund, sworn on part of the defendants.

Direct Examination.

Questions by Mr. Mallory.

You may state your name, age, residence and occupation.

A—My name is Edward B. Pond, age 57, residence San

Francisco, occupation farmer, and interested in banking and

various other enterprises.

Q—Are you a party to this suit ?

A—I am.

Q—Do you know of a corporation called the California

and Oregon Laud Company, the defendant in this suit?

A—I do.

Q—What relation, if any, do you now sustain to that

company, or have you heretofore sustained to it?

A—President of it.

Q—Since when ?

A—I think since its organization; it is just possible there

may have been a few mouths or something in which I was

not; but T think since its first organization.

Q—Wliat knowledge, if any, have you of the California

and Oregon Land Company having acquired a title to the

land grant described in the bill in this case; if you have any

knowledge about it, state all the particulars ?
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A—As to the original purchase of it?

Q—Yes, the mauner of its acquiring aud the circum-

stances ?

A—Some time in the spring of 1874 Mr. Walker—I think

his name is R. N. , but I am not certain—came to CaliforDia

desiring to sell certain lands that had been granted by the

United States to the State, and by the State to the Oregon
Central Military Road Company.

Q—I will ask this question right here: Up to that time

had you any knowledge of such a grant having been made
—personal knowledge ?

A— I had not.

Q—Now proceed with your former answer.

A—He came there, and had seen Mr. Belcher and some
of the other gentlemen living in Marysville—at least he so

told me, and they afterwards told me. He came to San
Francisco, and I saw him there; he stated what he had to sell,

and myself, together with a number of others, after talking

it over, concluded we would get together at Sacramento and
talk the matter over, thinking that if it looked as it seemed
to on its face, that we would purchase the lauds of this road

company; we met there, nearly all. I would s ly, however,

that I think there were two or three absent. I think Mr.
Luning was absent, but he stated to me that whatever the

rest agreed to do he would be satisfied with. And I don't think

Mr. Simpson was there; but I am not positive. With the

exception of those, I think they were all there. We met at

Sacramento and talked the matter over for a considerable

time, and finally decided that we would purchase the lands

at the price offered, which was $100,000 for an undivided

half of all the lands; with the understanding that we should

have the privilege at a future time of purchasing the other

half at the same price. Each of the parties who subscribed

or agreed to buy a tenth was to pay in his $10,000, which

vras to be sent here and the purchase made. Subsequently

that was done, so far as I know. I paid my ten thousand

dollars, and I have reason to know, and do know, that

others did too, and I believe all did. Subsequent to that,

deeds deeding the property to us came to hand duly attested

and recorded, etc., the money having been paid.
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Q—Now you may state with regard to the secoud pur-

chase ?

A—The second purchase occurred in the fall following,

October I think; we agreed among us, together with some

few new parties who had small interest, that we would make

that purchase as well; and it was subsequently made, I pay-

ing, I know, my share of it, and I have reason to believe all

the others paid theirs.

Q—Through whom was your deed from the Oregon Cen-

tral Military Road Company subsequently procured from

the Oregon and California Company ? Who transacted the

business of getting the deed?

A—The first -deed was obtained by Messrs. Parks and

Colby.

Q—What was their relation to the business?

A—They were part owners and interested in the purchase;

they had no other relation to it, except that they were to

receive the deed, conditioned only upon there being found

no liens against the property, the title being clear so far as

we knew.

Q—How the secoud deed ?

A—The second deed Mr. Colby, if I recollect right, was

the party who came here to close that, to get the deed.

Q—What was his relation then ?

A—Practically the same so far as I know.

Q—Had he any general agency other than that?

A—In this transaction ?

Q—Yes; in this connection. I mean had he any other

agency for the purchasers of this grant, other than to ascer-

tain whether there were any liens ?

A—No, sir; not that I am avvare of.

Q—Now, what subsequently became of this grant of lands ?

A—Sometime after that—I would not say exactly, but the

certificate of incorporation is the best evidence of the date

—

it was decided the better in order to handle the property

conveniently, and without being compelled to go around for

deeds or leases, etc., that we would incorporate. The ob-

ject of the corporation was to control and manage this prop-

erty.

Q—Who were the parties that incorporated?
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A—The owners of the laud, with perhaps one exception.

Q—In what name did they incorporate?

A—The California and Oregon Land Company.
Q—Is that the defendant in this case?

A—Yes, sir.

Q—What disposition did the then owners make of the

lands ?

A—They deeded the lands to tlie incorporation, taking in

return therefor certificates of stock for their proportions in

accordance with the amount they owned iu the grant.

Q—What, if any, notice, knowledge or information, sus-

picion or ground of suspicion had you or your associates in

this purchase to your knowledge at the time of the purchase

and the delivery of the deeds of the said laud, that the said

wagou road had not been seasonably and properly con-

structed in accordauce with the granting act ?

A—We had no notice whatever of any such statement.

Q—What, if any, knowledge, information or suspicion or

ground of suspicion had you that any fraud or misrepre-

sentation had been made by the Oregon Central Military

Koad Company or any of its officers or agents or persons

actiug iu the interest of the company, or by any other per-

son, to procure the certificate of the governor of the State

that the roads had been properly coustructed, when in fact

they had not been so coustructed ?

A—No knowledge, suspicion, or the most distant imag-

ination that such a thing could have happened or had hap-

pened. Had we ever had any such even faint suspicion,

myself, and I believe the rest, being largely business men,

would not have invested S200,000 iu the property.

Q --What of any such representations having been made
to the Secretary of the Interior or the Commissioner of the

General Land Office, to induce the listing of the lands, or

any such representations having been made to the President

of the United States by any of the persons named to induce

patents to be issued ?

A—No such representations did I ever hear of iu anv
shape, manner or form.

Q—What was your information, if anything, upon that
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subject, and where did yoi\ obtain it, as to the fact of the

road being constructed ?

A—An abstract of title was furnished, Mr. Belcher having

previously examined it jDrevious to the meeting, as I recol-

lect. I think, however, those papers were ail present at

Sacramento, which he has already described. I saw the

abstract, if not then, at least very soon thereafter, and I

think that is where I first saw it, at the meeting in Sacra-

mento; together with that was a map of the road, and I

believe there was attached to it a certificate of the governor

certifying the construction of the road.

Q—Attached to the map, you mean ?

A—Yes, sir.

Q—Now, upon what did you and your associates rely in

making this purchase as to the title to the lands ?

A--We relied upon the abstract of title which was fur-

nished us, together with the map and the opinion of Messrs.

Dolph and Mitchell that the title was in the Road Company
absolutely.

Q—What of the certificates of the governors ?

A—They were a part of the abstract, together with that

of the Secretary of the Interior.

Q—Did they or not furnish any foundation for your opin-

ion as to the title ?

Objected to as immaterial,

A—Yes, they furnished ns this abstract of title complete,

setting forth the acts of Congress, the acts of the legisla-

ture, the certificates of the governor, and other matters

contained therein.

Q—What was the total sum for this property ?

A—In the original purchase, $200,000.

Q—Was or was not that sum actually paid?

A—To my knowledge a large part of it was paid; that is

to say, to my personal knowledge I know that I paid, and I

know that Luning paid; I believe that all the others paid

their proportions; and I think if yon could give me a little

time I could think of others that paid. I think M. P. Jones,

but I am not sure; I kuow in my own mind that he did, be-

cause he told me so a thousand times, and I know he went

in on the same arrangement with (he balaoce of us, and I
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know that arrangemeuts were made by this man Colby for

the mouey to pay for his share. Now that he took it out of

the bauk aud brought it here, I do not know.

Q—Do you know anything of the whereabouts of Mr.

Colby ? "
,

A—Only from imagination.

Q—What is the fact ?

A—He has been dead for, I think, ten or eleven years.

Q—How about Mr. Lunning?

A—Mr. Lunning died within the last year, or about a year

ago.

Q—Mr. W. H. Parks?

A—Parks died in 1883 or later; three or four or five years

ago.

Q—R. F. Parks ?

A—He died since his brother; about 2 years ago.

Q-J. M. Peck?
A—J. M. Peck is dead; I was executor for his widow,

and her estate is closed; he has been dead five or sis years.

Q—Isaac Allen ?

A—He has been dead twelve or fourteen years, I think.

Q—T. B. Simpson ?

A—He has been dead about ten years, I think.

Q—Isaac Lohmau ?

A—He died about the same time—about ten years ago, I

think.

Q—What was the fact about this ^200,000 having been
paid in good faith or otherwise for the purchase of this

land?

A—It was paid in absolutely good faith, without any ap-

prehension or feeling of fear on the ground of its title in

any shape, manner or form.

Q— Or notice of any?

A—Or notice of any fraud or misrepresentation of any
character or kind. We had perfect reliance on the title

for which it was paid.

Q —At the time this land was conveyed to the California

and Oregon Land Company what is the fact as to that com-
pany or its officers, agents, stockholders or others having

any knowledge or reason to suspect that there was anything

wrong with the title of any kind ?
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A—Not the slightest intimation, to ray knowledge, and I

was, as I saj. President of' the company, and, so far as that

is concerned, the stockholders were the same owners.

Q—I want to know as to that question directly- Had the

president, officeis, stockkolders, or anybody else to your

knowledge, any knowledge or information whatever on that

subject?

A—None whatever.

Q—What was the fact about the corporation having taken

this in good faith and bona fide?

A— It did so in absolute good faith as to the purchase

and the title.

Q—What sum of money, if any, has this company ex-

pended in the way of taxes since they purchased the land,

if you know ?

Objected to as immaterial.

Q—I will put the questi<ni in this way: State what sum of

money this company has paid in taxes and any other ex-

penses necessarily incident to maintain their land and the

right to it ?

Objected to as immaterial and incompetent.

A—In the purchase and in the maintenance, such as taxes

and legal fees, employes of one kind and another, that is,

agents, we have expeuded, etc., in business matters which

naturall}^ arise in such a matter, over $340,000, including

the purchase price. That was 17 years ago.

Q—How much of that is taxes, if you know, paid to the

State of Oregon ?

Same objections.

A—Over $50,000.

Q—What sum, if any, has been received by the company
from the proceeds of these lands as near as you can state ?

A—You mean from all sources ?

Q—Yes, what have been your receipts ?

A—We have sold a little; we have received some rents,

aggregating in the neighborhood of $20,000; not more than

$20,000 or $23,000 at the outside; I would not say exactly,

because I have to speak from memory.
Q—What knowledge have you, if any, and what is the

fact as to whether any of this stock has been transferred to
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persons other than those who were the original purchasers?

Objected to as incompetent and immaterial.

A—Well, there has not been very much; there has been

some.

Q—Had such purchasers, to your knowledge, any knowl-

edge or information as to any fraud or misrepresentations

made to the Governor, the Secretary of the Interior, the

Commisaioner of the General Land Office or the President

concerning those lands, certifying to them, listing them or

patenting them ?

Same objections.

A—Not to my knowledge. Of course I might say this:

I don't want to be put in a false position here; there has

been some little movement, as that within the last year or

so, and they may have liad notice; but to my knowledge

they have no such notice. They may have had knowledge

of this suit or something of that kind, but I do not know.

To my knowledge they had no such notice.

Q—For what price has this stock been sold, if you know,

upon the market ?

Same objections.

A—Well, there has been some sold at $20 a share.

Q—Have you an}' knowledge or means of knowledge as

to what the purchasers of this stock relied on as to this

title when they made these purchases?

Same objections.

A—General knowledge, that is that they thought they

were buying an interest in this tract of land and supposed

the title was good. They paid that price and they had no

knowledge to believe that the title was not good.

Q—What was the capital stock of your corporation ?

A—There are 20,000 shares, which is $2,000,000.

Q—Is there any other matter, Mr. Pond, that occurs to

you that you care to mention that I have not called your

attention to?

A—I think not.
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Cross-Examination.
<

Questions by Mr. Tanner:

Wlieu did yoa first come into the State of Oregon ?

A—If you want me to be technical, I think I was in the

State of Oregon as far back as 1855; but it was not in this

part of it; it was in the southern portion of the State, the

Goose Lake country.

Q—Had you been in the state at any time since that up

to tlie time of this purchase ?

A—No, sir, I think not. I woukl say, however, my
knowledge of Goose Lal<e and that country led me to think

better of this grant than I otherwise would.

Q—How long were yoa in the Goose Lake country?

A—Oh, only a few days. Crossed just below the line and

stopped and traveled up into the country.

Q—You say that this abstract of title was present at the

meeting at Sacramento?

A—I think it was; yes, sir, that is my recollection of it.

I would not swear to that so positively, though, but my
recollection is that it was there. The thing was thoroughly

discussed, Mr. Belcher being present.

Q—Then the act of Congress making this grant and the

act of the legislature and so on, was all before you at that

meeting, was it ?

A—I think it was discussed, yes.

Q—Was not Mr. Colby and Parks delegated by you to

carry out that purchase?

A—They came up here for the simple purpose of making
the transfer to see that there were no liens or incumbrances;

at least, that was our instruction to them.

Q—You never had seen any of those lands, except in the

vicinity of Goose Lake, had you?

A—No. sir. Well, I might say that when I was at Goose
Lake I only had a general idea of this countrj'; I do not

know that I saw any of these lands, even then. Am not

positive about that.

Q—Had any of your associates, that you know of, in this

purchase, ever seen any of these lauds at the time of that

purchase?
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A—Not that I am aware of.

Q—Was uot Mr. Colby acting in this matter when he

came up to Oregon as agent for the rest of you gentlemen ?

A—Not as an agent, any further than to do just what I

have said.

Q—How much of this $200,000, if you know, reached the

Oregon Central Military Road Company ?

A—Well, if you ask me for m}' personal absolute knowl-

edge, I don't know. I supposed at the time that $200,000

reached them.

Q—You don't know whether it did or not?

A—I didn't see it paid.

Q—How much brokerage did you pay ?

A—We paid no brokerage.

Q—Don't you know, as a matter of fact, Mr. Pond, that

only about $125,000 of this money ever reached the com-
pany ?

Objected to as immaterial.

A—Shall I answer from hearsay or from the books of the

company?

Q—(Mr. Mallory)—From your own knowledge?

A—Well, suppose I have seen the books, and they show
one entry. I don't know whether there were other entries.

Q—(Mr. Mallory)—You do not know then, of your own
knowledge? You can answer from your own knowledge, and
that is the only thing you have a right to speak from; just

state what you know ?

A—I know we furnished $200,000 and sent it here to pay

for these lands; we got the deed, and the consideration in

the deed was $200,000, and we supposed it was all paid.

Three or four years since

Q—(Mr. Mallory). It does not matter to these pur-

chases whether the money ever got to that company or not.

A—The company may have paid it out; I don't know who
got it.

Q—Well, state what you were going on to state when
interrupted.

A—Well, I have learned that the company paid out to

other parties a part of this money, or somebody did; I

don't know whether it was brokerage or what it was.



272 UNITED STATES VS. CAL. & OREG. LAND CO.

Q—Did you not testify as a witness before the commis-

sioner that was sent out here to investigate the question as

to whetl)er these roads were seasonably and properly con-

structed or not ?

A—Yes, I did.

Q—I will ask you if yon did not testify before that com-

mission in answer to the cross-interrogatories propounded

to you by J. B. McNamee, one of the commissioners, as

follows: " What was the amount of brokerage in this pay-

ment (referring to this $100,000 payment)? A—We paid

no brokerage. In my reference to brokerage in my
examination in chief, 1 had in mind the fact that

about a year ago I discovered by examination of the books

of the road company that they had received for the first

half of the land purchase but $50,000, while the purchasers

had made $100,000, the other $50,000 having been appro-

priated by some one to another purpose without the knowl-

edge of the purchasers, they supposing that the $100,000

without any charge for brokerage or otherwise was the price

to be paid to the road company for the land. In the mat-

ter of this purch;ise Messrs. W. H. Parks and G.W^. Colby,

above named, were our agents. In the purchase of the

second undivided half a similar course seems to have been

followed, the purchasers paying $100,000, the road com-

pany, according to their books, receiving $75,000."

A—Certainly, that is correct absolutely, except so far as

it says they Avere our agents. I mean to say they were only

our agents to that one extent; that as I said before I got from

their books; I do not know what became of it; they may
have paid all that brokerage so far as I know.

Q—What you testified to there was correct, then, was it?

A—It was correct so far as what I say there, only you

must understand how I got it from the books; and further-

more, it is correct except so far as Mr. Colby was only

agent—I want that qualified—only agent to that extent—to

come here and see that there were no liens or anytiiing of

the kind; call it agent or what you like.

Q—You testified before this commission as I have read to

you, didn't you ?

A—Exactly, and I affirm it now absolutely, word for word.
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except qualifying that word agent, sayiug that he was only

agent to that extent.

Q—But I am asking you if you did not testify before this

commission as it is stated there to you ?

A—Yes, sir, I did. •

Q—You say you do not know of your own knowledge
whether any of these other purchasers composing this syn-

dicate, except yourself and Mr. Lunnitg, paid their$10,000?

A— I only know this with regard to that. I say I abso-

lutely know Mr. Lunning furnished a certificate of deposit,

and so did I; and I think ours were put together; that is my
recollection now. Further than that, I know it was said

that the money was all in. I say of my own knowledge
I do not remember now that I saw the actual certificates ex-

cept in that instance; but I know the parties, and I know
that they told me they paid it, and I know that tbey are

straight, clean business men, too.

Q—You have not been paying any taxes on the unpat-

ented portion of these lands, have you?
A—Well, you would have to let me examine that matter

to be sure. I am of the opinion that we have been taxed

on lands in Klamath county that have not been listed or

patented. That is my impression at the moment.
Q—As a rule you have not been paying on those unpat-

ented lands?

A—No, sir; not as a rule. We have paid on our listed or

patented hinds. The listing, previous to theactof June, 1874-,

was treated as a patent in this State, if it was that class of

lauds. Hence, I will modify my answer where I say "listed,

or patented," by saying listed and patented lands.

Q—Of course, you have not been paying taxes on the un-

surveyed portions, or those portions that have not been
listed or patented to the company ?

A—We have not been paying on the unsurveyed portions.

Wait; I am not so sure about that, either. I think in Klam-
ath County we have been so paying.

Q—How could they assess it to you?

A—I think we have been assessed for lands, even unsur-

veyed, although I would not swear to that positively.
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Q—Have you anywhere /i list of the lands upon which you

have been paying taxes ?

A—They are lying in these different counties, there; they

are assessed to us, and at first they would assess them in

one big chunk, like cutting off a candle, regardless of sec-

tions or anything else, and finally they undertook to cinch

us, and then we made them assess them according to law,

which they did in the last two years, and thereafter we have

been assessed, I think, and have paid assessments on lands

that were not listed; but we have a case in Klamath county

now of a similar character. And I think we are paying

taxes there on lands that have not been listed, but I am not

positive enough of that to swear to it. However, I will say

that we have paid over $50,000 in taxes.

Q—Do you say you have a suit pending in Klamath

County?

A—It is not a suit as yet. It is a disagreement.

Q—Do you know what has become of this Mr. Walker

spoken of?

A—No, sir, I do not. Mr. Walker was mixed up in var-

ious operations, one kind and another, in this country and

that, and for two or three years I kept the run of him more

or less, and the last I heard of him, I think, was in Wash-

ington City, in rather an impecunious condition.

Q—Was he a citizen of Oregon or California ?

A—He was a bird of passage, I think, so far as I know.

I don't know whether he did live. At least I do not know
where his home was. He seemed to be abroad—sometimes

here and sometimes there.

Q—You made no inquiry, any of you, did you, before

this purchase into the fact as to whether this road had actu-

ally been built or not?

A—No, no more than we had the certificate of the Gov-

ernor before us.

Q—You did not know, as a matter of fact, whether it had

been built or not, did you, except from the certificate?

A—The certificate of the Governor. The question was

not raised and no suspicion in regard to it.

Q—You did not send any one up here before this purchase

to inquire into that question ?
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A—No, sir.

Q—Or to look at these lands?

A—No, sir.

Q—How wei'e those twenty thousand shares of capital

stock of this company divided up among you ? v

A— Well, suppose I owned a tenth. I got a thousand

shares of stock—20,000 I would say. A tenth of each half.

We bought it in tenths first.

Q—How much stock would that give you, par value, for

the ten thousand dollars you put into the pool?

Objected to as immaterial and not proper cross-examina-

tion.

A—It would be considerable if it was at par; at that rate,

if you were to take the par value of the stock, according

to that corporation, the property would be worth §2,000,000.

Q—And your stock would represent how much?
Same objection.

A—It would be $100,000; one-twentieth of it would be.

Q—This company that was organized, the California and
Oregon Land Company, did not, as a matter of fact, pay
anything for this land, did it? It was just put into the

name of that company as a matter of convenience?

A—The company simply represents the original parties

to the purchase. They incorporated and put it into the

name of the corporation simply for convenience to allow

them to handle the property and take care of it and pro-

tect it, etc.

Q—You do not know of your own personal knowledge, do
you, whether those few people you mentioned as having

bought stock in this company, bought it without any notice

or knowledge of this alleged fraud or not ?

A—Of course, I do not know what they may have known;
but I do not think they would have paid $200,000 for the

property without they had an idea it was pretty good.

Excused.

The same agreement was made with respect to the signa-

ture of this witness as is noted at the close of the last one.

E. B. Pond.

By Geo. H. Durham, Ex.
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Whereupon further prqceedings herein were now ad-

journed until

Geo. H. Durham, Examiner.

Portland, Oregon, August 17th, 1891—1:30 p.m.

Parties met by consent. Piufus Malloiy, attoi-ney for

defendants, and A. H. Tanner, of counsel of the United

States; whereupon the following proceedings were had,

to wit:

Geo. H . Durham, Examiner.

William S. Ladd, called as a witness for the defendants

and duly sworn, testified as follows:

Direct-Examination.

Questions by Mr. Mallory:

Q— kState your name, age, residence and occupation?

A—W. S. Ladd, residence Portland, Oregon, occupation

banker; I am not quite 65 years old—64 past.

Q—State what relation you sustained at any time to the

defendant, Oregon Central, Military Road Company, or

what official position you ever held in it?

A—I was a stockholder and director.

Q—Were you an officer of that company at the time it

sold its lands to certain parties in Califoruin in 1874, and if

so what office did you then hold? •

A—President of the company.

Q—Was the sale of said lands made on credit or for

cash ?

A—It was made as a cash sale.

Q—Did or did not the purchasers pay the money or its

equivalent for the land purchased by them ?

A—Yes, sir; they paid the cash.

Q—Does or does not any sum remain unpaid for the pur-

chase of said land by the Oregon Central Military Road
Company or has full payment thereof been paid?

A—The purchase price has been fully paid.

Q —At the time the sale of this land was made and the

deeds thereof delivered, or prior thereto, had the said Ore-

gon Central Military Road Company, or any of its officers,

stockholders, agents, or persons in its employ, or acting in

its interest, any knowledge, notice or information, or ground
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to suspect or believe tliat any fraud had been practiced, or

any misrepresentations made by any persons wliomsoever to

induce the Governor of Oregon to falsely issue the certifi-

cates mentioneil in the bill of complaint, certifying that the

Oregon Military Road Company, mentioned in said bill of

complaint, had been duly and seasonably constructed, or

to falsely induce the Secretary of the Interior or Commis-
sioner of the General Land Office to list said land to the said

company as having been duly earned by the construction of

said road, or to induce the President of the United States

to falsely issue patents for these lands so earned ?

Counsel for compainant objects, on the ground that it is

incompetent and immaterial.

A—No; I never heard of any such thing.

Cross-Examination.

Questions by Mr. Tanner:

Q—Who negotiated the sale of the lands, Mr. Ladd?
A—There was two gentlemen came here; one by the name

of Colby.

Q-G. W. Colby?

Counsel for defendants object, on the ground that it is

not proper cross-examination.

A—Yes, sir.

Q—Do you know who the other party was ?

A—I do not now recollect. There was a man by the name
of Parks, but whether he was here with Colby I now fail to

recollect. There were two gentlemen came here to make
negotiations.

Q—Who negotiated the sale on the part of the com-

pany?

A—Mr. Pengra. The talking was done with Mr. Pengra,

and then the directors or stockholders held a meeting, and

the proposition was submitted to them and then action was
taken upon it. That is my recollection.

Q—And who was this purchase price paid to, and b}' whom
was it paid ?

A— It was paid by Mr. G. W. Colby and the gentleman

who was with him. Mr. Colby done the business. I had

the drafts paid to Ladd & Tilton on account of the Oregon
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Central Military Koad Company. J. N. Doiph, as treasurer,

received the respective credits.

Q—How much did the company receive ?

A—They received $125,000.00, May 26th, 1874. That was

paid through the Bank of California. May Slst the Bank

of California telegraphed to Ladd & Tilton to pay G. W.
Colby $50,000.00, but that payment was not consummated

until May 26th. October 13tli, 1874, the final payment was

made of $75,000.00.

Q—Was you president of the company at the time this

land was sold?

A—I was, to the best of my recollection.

Q—The land was sold by the company to these pur-

chasers ?

A—These purchasers represented that they were buying

this property for some California people, but who composed

that party I do not know.

Q—You understood that they were representing some

parties besides themselves, did you ?

A—Yes, sir.

Q—Do you know how long Mr. Colby was up here at that

time ?

Counsel for complainant objects on the ground that it is

not proper cross-examination.

A—No, I do not.

Q—Had you ever seen him before this last payment?

A—I was not here on October 13th. It is my recollection

that Mr. Colby came here first with another party and opened

negotiations towards the purchase of this property, and

after he got the terms he went back to California and made
his arrangement to make the payments; that is my recollec-

tion. I want to state in the way of explanation that this

was started while I was sick. I was unable to be at the

office every day, and I could not recall these transactions

until I took Ladd & Tilton's books and went through them

and found the account, found just how the payments were

made.

Q—How was the money deposited, to the credit of Mr.

Dolph as treasurer ?

A—Yes, sir. On the 26th of May I received credit of
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,000.00 paid through telegram. $75,000.00 was paid in

the way of drafts on a letter of credit ou drafts timt Colby

drew ou parties in California. There was $30,000.00 drawn

on account of credit with a banker in California. That is

to say, the banker had the credit to pay $30,000.00, and the

balance, $45,000.00, was Colby's drafts on the Bank of

California and Rideout & Smith, bankers of Marysville. So

we got out $75,000.00.

Re-DIRECT Examination.

Q—Did you know anything of negotiations having been

carried on between these purchasers and a man by the name

of Walker in California?

A—I do not recollect the name of Walker.

Q—In whose hands had the land been placed by your

company, if anybody, to sell ?

A—Mr. Pengra was the manager of the company in build-

ing the roads and everthiug. He was authorized to find

purchasers. The records will show that he was authorized

to make sale of the lands. He was the general agent of the

company and the superintendent of the construction of all

the roads.

Excused.

W. S. Ladd.

By Geo. H. Durham, Ex.

Attest : Geo. H. Durham, Examiner.

Portland, September 13, 1891. 2 p. m.

The parties met at my office by consent, present by their

counsel, whereupon the following proceedings were had, to

wit:

Joseph N. Dolplt being first duly sworn, testified ou behalf

of the defendants as follows:

Direct Examination.

Questions by Mr. Mallory:

1—State, if you please, your name, age, residence and

occupation ?

A—Joseph N. Dolph; I will be 56 years of age on the

19th of October next; my only occupation at present is as a

Senator of the United States; by profession I am a lawyer.
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2 Q—Did you know at any time of the existence of a cor-

poration known as the Oregon Central Military Eoad Com-
pany ?

A—I did.

3 Q—Were you at any time au officer of that company, or

if not an officer, did you ever have any business relations of

any kind with it ?

A—I was for a time, and I think during tiie last years of

its active existence, the treasurer of the company. I acted

as attorney for the company for several years before it sold

its land grant. I have an impression that during the whole

or a portion of the time I was connected with the company

I was a director, but it is only an impression. My recol-

lection does not serve me on this point—probably because

I have been connected with so man}' companies since. I

would not be positive whether I acted as director of the

company or not.

4 Q—Were you its treasurer at the time it made sale of

its lands ?

A—I think I was.

5 Q—How was that sale made ?—for cash or upon credit ?

A—I am unable to state. I think a considerable portion

of the purchase price was paid down, and have an impres-

sion that a credit was given for a short time for a portion of

it.

6 Q—What is the fact, if you know, about the remainder

of the purchase mone^ having been paid, if a credit was

given ?

A—The purchase price agreed upon was paid, and with-

out any considerable delay.

7 Q—Did there or not any balance then remain unpaid?

A—The whole purchase price was paid and distributed

among the stockholders, and the affairs of the company

wound up within a very brief period after the sale was made.

8 Q—At the time of the sale of this land did you as one

of the officers of the company, or did the company itself or

any of the officers, stockholders or agents representing the

company, to your knowledge, have any knowledge or notice.
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information or ground to suspect or believe that any fraud

had been practiced, or that any representations had been

made by any person, to induce the governors or either of

them to make false certificate concerning the construction of

the road ? •
Objected to as incompetent and immaterial.

A—I had no knowledge or information nor ground to sus-

pect that any misrepresentation had been made by any per-

son to induce the Governor of Oregon to falsely issue the

certificates mentioned. I had no reason to suspect, and no

knowledge or belief, that the certificates had been falsely

issued or were false in any respect. And I had no knowl-

edge or belief, or reason to know or believe, that any other

officer or agent of the company had any reason to believe

that there had been any fraud practiced or any misrepre-

sentation made by any person to induce the Governor of

Oregon to falsely issue the certificates, or in regard to any

matter connected with the company or its property.

9 Q—Had you any knowledge or information of any

fraudulent representation having been made to the Secre-

tary of the Interior or Commissioner of the General Land
Office to induce those officers, or either of them, to make
false lists of lands as having been earned to this company,
or to induce the President of the United States to falsely

issue patents for lands so claimed to have been earned ?

Same objections by complainant.

A—I had not.

10 Q—What knowledge have you, if anything, upon the

question of this purchase having been made by the pur-

chasers bona fide and for value?

Same objections.

A—I think the sale was negotiated mainly by Mr. Pen-
gra. My present impression is, although the deed will

show for itself, that the conveyance was made to Mr. Pen-

gra. As attorneys for the company the firm of Mitchell &
Dolph were requested to prepare an opinion as to the title

of the land grant. This we did, construing the provisions

of the grant, and proceeding upon the assumption that the

lands had been earned by the construction of the road, and
that that fact was evidenced by the certificates of the Gover-
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nor as required bj the termg of the grant. I understood that

our certificate of title was for the satisfaction of the pur-

chasers of the grant, with whom I was not at the time in

communication, I think. I examined the question, and pre-

pared tlie opinion, and in the usual course of business

signed the name of the firm to it. I never had any reason

to suppose but what the purchase was made in good faith,

and have every reason to suppose that the parties believed

they were acquiring good title to the lands.

Cross-Examination of Jos. N. Dolph.

Questions by Mr. Tanner:

11 Q—Are you ablp, Mr. Dolph, to state the particulars

as to the time when this purchase money was paid, and by

whom it was paid ?

A—I am not able to recall dates at all in connection with

this business. It was a great many years ago, and since

then I have had so many larger transactions on hand that,

until my recollection was refreshed to-day, I had forgotten

that I was treasurer of the company. The money was paid

about the time that the deed was made. My impression is—

I

hesitate to give it, because the books and records of the

company will show for themselves—my impression is that

$50,000 was paid down on delivery of the deed, and that

there was a credit for a short time of $75,000, which was

paid through Mr. Ladd, or through the bank of Ladd &
Tilton. The amount received by the company, according to

my present recollection, was $125,000. It was an amount

that just about covered the original outlay of the company
upon the road, without interest. I know the stockholders,

of which I was one, made nothing out of the investment,

and had it not been for the small compensation which I re-

ceived as attorney and treasurer of the company, I should

have lost by my investment in it.

12 Q—Did you become acquainted with Mr. Colby, who
was up here representing the California purchasers?

A—Yes; I met Mr. Colby several times.

13 Q—You say that the certificate of title that was given

by the firm of Mitchell & Dolph was made at the request of

the company, and not at the request of the purchasers?
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A—The request came probably from the president of

the company, or Mr. Pengra. The compensatiou I re-

ceived was from the compauy, I think there had been no

arrangement about my compensation; I received such com-

pensatiou as the directors chose to allow me for my services;

and the preparing of this certificate was done for the com-

pany, as other services performed for it.

14 Q—In that opinion or certificate, of course, you as-

sumed, as a matter of fact, that the road provided for iu the

act of Congress had been, as a matter of fact, constructed,

did you not?

A—Certainly. The opinion has been since printed in

Congressional documents, and undoubtedly you have a copy

of it. I was not employed to investigate the question as to

whether the road had been completed. I know no reason

why such a question should be raised. I knew from reports

of agents and employees of the company, and from other

information, that the road had been constructed; and I

knew also that the Governor's certificate had been issued

to that effect; and therefore I assumed that such was the

fact, that the road had been completed and the grant

earned.

15 Q—You had not been over the road yourself, had you,

at that time ?

A—No; I never have been over the road. I however had

heard much about the road before I ever became interested

in it. I remember the day that Governor Gibbs returned to

his office in this city after he had personally inspected the

first fifty miles of tbe road, of havingacouversation with him
in his office (which was just adjoining mine), in which he said

that that portion of the road was the best mountain road he

had ever seen.

Counsel for complainant moves to strike out all of the

last foregoing answer relative to what was said about this

matter by other parties to the witness.

16 Q—You were a member, I believe, of the 50th Con-

gress ?

A—I was.
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17 Q—And submitted a^-eport, did you not, as chairman

of the Committee on Public Lands recommending the pas-

sage of the bill under which this suit was brought?

A—I did; it may be assumed that that bill is my measure.

18 Q—You say Mr. Pengra negotiated the sale of the

lands for the company'?

A—1 think he was the man that had the most to do with it.

Ee-direct Examination.

19 Q—You do not know, I suppose, what agents he may
have employed to assist him in making the sale?

A—No, I do not; except I tliink that Mr. Colby was con-

nected with him, and that the two in some manner were the

parties who intervened between the company and the real

parties in interest—the people who furnished the money.

20 Q—Do you know anything about a man by the name
of Walker having anything to do with it ?

A—No, I do not remember who the parties were.

Excused.
(Signed) J. N. Dolph.

Attest : Geo. H. Durham, Examiner.

Whereupon further proceedings herein were now ad-

journed without date.

Geo. H. Durham, Examiner.

The United States, Complainant, \

^^- No. 1632
The Oregon Central Military Egad Company, i

Defendant. ;

District of Oregon, ss.

Monday, October 26, 1891.

The parties to the above-entitled suit appearing before

me at my office, the United States being represented by A.

H. Tanner, Esq., its solicitor, and the defendant by Eufus

Mallory, Esq., of its solicitors, whereupon the following pro-

ceedings were had, to wit

:

Counsel for the complainant now ofifers to call witnesses

to show that the wagon road known as the Oregon Central

Wagon Eoad, and referred to in the bill in this suit, was



UNITED STATES VS. CAL. & OREG. LAND CO. 285

never built as required by the Act of Congress, and that

the certificates of the Governors that it was built and con-

structed were obtained by misre^Jresentation, as charged in

the bill.

Counsel for the defendant, the California and Oregon

Land Company, objects to the introduction of this testimony

as immaterial and irrelevant, for the purpose of controvert-

ing the matters contained in the plea or the testimony in-

troduced in pursuance thereof.

Examiner.—Let the record show that George Joseph, here-

tofore sworn as a witness in behalf of the complainant in

this case, was thereupon called to the stand and interrogated

by complainant's counsel as follows :

Q—State fully and at length all you know as to whether

or not the wagon road known as the Oregon Central Mili-

tary Wagon Road referred to in the bill in this suit was ever

built or constructerl, ai)d describe fully all that was done by

said company in reference thereto, and state fully also all

that you know in reference to the way the certificates of the

governors of Oregon, that said road or portions thereof had

been built, were obtained.

Counsel for the defendant objects to the question as ir-

relevant and immaterial to the issue made by the plea in

this case, and as immaterial for the purpose of answering

any evidence taken in support of the plea, and for the fur-

ther reason that the plea raises no issue upon the question

of the construction of the road; and before an answer shall

be made to the question, counsel for the defendant, the

California and Oregon Land Company, requests the exam-

iner to certify the question to the court for his opinion as to

whether the question should be answered.

Examiner's Note.

Before taking the answer, I will certify this question to

the court as requested by counsel for the defendant, for the

purpose of taking the opinion of the court as to the rele-

vancy and materiality of the testimony, sought by the ques-

tion referred to.

Geo. H. Durham, Examiner.
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The above question having been submitted to the court

and the objections of defendants' counsel by it sustained,

the counsel for complainant then stated that in view of the

ruling of the court he had no further testimony to offer and

therefore rested his case.

Geo. H. Durham, Examiner.

District of Oregon, ss.

I, G. H. Durham, Examiner, do hereby certify that the

testimony of the witnesses named in the foregoing record

was taken before me at the time, places and in the manner

theieiu recited and shown; that before testifying, each of

said witnesses was by me duly and seveially sworn to tell

the truth, the whole truth and nothing but the truth; that

the testimony of each of said witnesses was taken before me
and under my direction, in shorthand by a stenographer

therefor duly sworn by me, and the shorthand notes were

either signed by the witnesses or the witnesses' names were

appended to the extended record by me, by stipulation of

the parties.

Geo. H. Durham, Examiner.

Endorsed : Filed Nov. 23, 1891.

K. H. Lamson, Clerk.

Portland, Oregon, January 13th, 18Y2.

Messrs. Mitchell & Dolph:

Gentlemen : The following statement of the chain of

title of the Oregon Central Military Road Company to cer-

tain lands, is submitted for your examination and opinion as

to the validity and present condition of such title.

First. The Oregon Central Military Eoad Company is a

corporation duly incorporated April 14th, 1864, under the

general incorporation laws of the State of Oregon, (a copy

of which, with the amendments, is hereto attached marked

Exhibit "A") ftjr the purpose of constructing a wagon road

from Eugene City to the eastern boundary of the State of

Oregon.

Second. An act of Congress of the United States, en-

titled " An act granting lands to the State of Oregon to aid

in the construction of a military road from Eugene City to

the southern or eastern boundary of the State." Approved
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July 2d, 1864. (See Statutes at Large of the Uniled States,

page , a copy of which act is hereto attached marked

Third. An act of the Congress of the United States en-

titled " An act to amend an act entitled an act granting

lands in the State of Oregon to aid in the construction of a

military road from Eugene Citj to the eastern boundary of

the State." Approved December 26th, 1866, (acopy of which

is hereto attached marked " C." See 14th Statutes at

Large of the United States, page 374.)

Fourth. An act of the Legislative Assembly of the State

of Oregon, entitled " An act donating certain lands to the

Oregon CentralMilitaryKoad Company," a copy of which is

hereto attached marked "D, " and which is found published

in the journal of the Senate proceedings of the session of

1864.

Fifth. An act of Congress, entitled "An act to amend an

act entitled an act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of the State," approved March 3d,

1869, a cepy of which is hereto attached marked " E," and

which is found in 15th United States statutes at large, page

338.

Sixth. The entire road of the company was completed in

all respects according to the said several acts of Congress

and the laws of the State of Oregon, and duly approved by

the Governor of the State of Oregon, as appears by the

original letter of Hon. Joseph S. Wilson, Commissioner of

the General Land Office, to Hon. H. VV. Corbett, United

States Senator from Oregon, dated March 2d, 1870, hereto

attached marked "F."
|_SEAL.] W. S. Ladd,

Prest. O. C. M. K. Co.

United States of America,
State of Oregon.

ss.

We, the undersigned attorneys and counselors at law, re-

siding at the city of Portland, in the county of Multnomah,

in the State of Oregon, in the United States of America, do

hereby certify that we have examined the acts of Congress
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and the act of the legislative assembly of the State of Ore-

gon, made part of the foregoing abstract of title, and that

said several acts were duly passed and published as therein

stated, and that said copies are true and correct copies of

the said several acts as the same are published by authority.

MITCHELL & DOLPH,
Attorneys and Counselors at law.

EXHIBIT "A."

Private Incorporations,

An Act Providing for Private Incorporations and the Appro-

priation of Private Property Therefor.

Be it enacted by the legislative assembly of tbe State of

Oregon, as follows:

Section 1. Whenever three or more persons shall desire

to incorporate themselves, for the purpose of engaging in

any lawful enterprise, business, pursuit or occupation, they

may do so in the manner provided in this act.

Sec. 2. Such persons shall make and subscribe written

articles of incorporation in triplicate, and acknowledge the

same before any officer authorized to take the acknowledge-

ment of a deed; and file one of such articles in the office of

the Secretary of State, another with the clerk of the county

where the enterprise, business pursuit or occupation, is

proposed to be carried on, or the principal office or place

of business is proposed to be located, and retain the third

in possession of the corporation.

Sec. 3. The articles of incorporation, or a certified copy

of the one filed with the Secretary of State, or the County

Clerk, is evidence of the existence of such corporation.

Sec. 4. The articles of incorporation shall specify:

1. The name assumed by the corporation, and by which

it shall be known, and the duration of the corporation, if

limited.

2. The enterprise, business, pursuit or occupation, in

which the corporation proposes to engage.

3. The place where the corporation proposes to have its

principal office or place of business.
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4. The amount of the capital stock of the corporation.

5. The amount of each share of such capital stock.

6. If the corporation is formed for the purpose of navi-

gating any stream or other water, or making or construo|i-

ing any railroad, macadamized road, plank road, clay road,

canal or bridge, the termini of such navigation, road, canal,

or site of such bridge.

Sec. 5. Upon the making and filing of the articles of in-

corporation, as herein provided, the persons subscribing

the same are corporators; and authorized to carry into

effect the object specified in the articles, in the manner pro-

vided in this act; and they and their successors, associates

and assigns, by the name assumed in such articles, shall

thereafter be deemed a body corporate with power:

1. To sue and be sued.

2. To contract and be contracted with.

3. To have and use a corporate seal, and the same to

alter at pleasure.

4. To purchase, possess and dispose of such real and

personal property as may be necessary and convenient, to

carry into effect the object of the incorporation.

5. To appoint such subordinate officers and agents as

the business of the corporation may require, and proscribe

their duties and compensation.

B. To make by-laws, not inconsistent with any existing

law, for the sale of any portion of its stock for delinquent

or unpaid assessments due thereon, which sale may be made
without judgment or execution; provided, that no such sale

shall be made without thirty days' notice of the time and
place of sale, in some newspaper in circulation in the neigh-

borhood of such company; for the transfer of its stock, the

management of its property, and for the general regulation

of its affairs.

Sec. 6. The corporators, or any portion of them, desig-

nated by a majority of the whole number, are authorized to

open books and receive subscriptions to the capital stock of

the corporation, and as soon as such capital stock has been
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subscribed they shall give^ notice to the subscribers to meet

at such time auJ place as they may designate, for the pur-

pose of electing not less than three nor more than seven

directors, as the stockholders present shall determine; pro-

vided, that it shall be lawful in the orgauization of any cor-

poration proposing to construct more than ten miles of rail-

road to elect a board of directors as soon as one-half of the

capital stock has been subscribed.

Sec. 7. The corporators present at such meeting shall

be inspectors of the election, and certify who are elected

directors, and appoint the time and place for their first

meeting; and each stockholder who shall attend in person

or by proxy, appointed by writing, and subscribed by such

stockholder, shall be entitled to one vote for each share of

capital stock subscribed by him; but after such first elec-

tion of the directors, no person shall vote on any share upon

which any installment, or portion thereof, is then due and

unpaid.

Sec. 8. No person is eligible to the office of director un-

less he is a stockhoLier in the corporation and resident of

the State, and a director ceasing to be such stockholder or

resident ceases to be a director; provided, that coporations

constructing railroads in this State may permit a minority

of the board of directors to reside out of this State. Be-

fore entering upon the discharge of their duties, the direct-

ors shall each take and subscribe an oath to faithfully and

honestly discharge such duties.

Sec. 9. The directors, when elected and qualified at the

first meeting thereafter, shall elect one of their number pres-

ident, who shall preside at their meetings, and perform

such other special duties as the directors may authorize,

and at the same time shall appoint a secretary, whose duty

it sliall be to keep a fair and correct record of all the official

business of tiie corporation. From the first meeting of the

directors the powers vested in the corporation are exercised

by them, or by their officers or agents, under their direc-

tion, except as otherwise specially provided in this act.

Sec. 10. The notice of the time and place of the first

meeting of the stockholders, for the election of directors,
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shall be given by publication of the same for thirty days be-

fore such meeting in some newspiiper, publislied at least

once a week, in the coucty where the meetiug is to be held,

or in some newspaper published in like manner, and in gen-

eral circulation therein; provided, that nothing herein con-

tained shall be construed to prevent such stockholders from

holding such meeting for the election of directors before the

expiration of thirty days after such stock is subscribed, and

without the publication of the notice above referred to; pro-

vided, further, that all such stockholders shall be present

at such meeting, or consent thereto in writing, which con-

sent shall be filed with the secretary of such company. All

notices of subsequent meetings of stockholders or directors

shall be given for such time and in such manner as the di-

rectors may prescribe.

Sec. 11. There shall be an annual election of directors,

and at each election after the first, the president of the cor-

poration shall act as inspector of election, and certify who
are elected directors. The directors chosen shall hold

their otfices for one year thereafter, and until their succes-

sors are elected and qualified. The powers vested in the

directors may be exercised by a majority of them.

Sec. 12. Every corporation organized under this act

shall'keep a stock-book in such manner as to show intelli-

gibly the original stockholders, their respective shares, the

amount paid, and the amount due thereon, if any, and all

transfers thereof, which stock-book, or a certified copy

thereof, as to the items in this section specified, shall be

subject to the inspection, at all reasonable hours, of any

person interested therein and applying therefor.

Sec. 13. The stocks in all private corporations organ-

ized under this act, are tw be deemed personal property,

and subject to attachment, execution, levy and sale, as such;

and the corporation, in case of such sale, is required to

make the necessary transfer to the purchaser, upon the

stock-book.

Sec. 14. All sales of stock, whether voluntary or other-

wise, transfer to the purchaser all rights of the original

holder, or person from whom the same is purchased, and
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subject such purchaser to the payment of unpaid balance,

dne, or to become due, on such stock ; but if the sale be

voluntary, the seller is still liable to existing creditors for

the amount of such balance, unless the same be duly paid

by such purchaser.

Sec. 15. If the directors of a corporation declare and

pay dividends, when the corporation is insolvent, or Avhich

renders it insolvent, or diminislies the amount of its cai)ital

stock, such directors shall be jointly and severally liable for

the debts of the corporation then existing, or incurred

while they remain in office ; or if such directors shall, by
any official act or conduct, fraudulently induce any person

to give credit to such corporation, they shall be liable in

like manner to such person for any loss he may sustain

thereby; but any director who voted against such dividend,

or such fraudulent act or conduct, if present, or who there-

after, as soon as the same came to his knowledge, filed his

objection thereto, shall be exempt from such liability.

Sec. 16. Any corporation organized under this act,

which does not elect directors and commence the transaction

of the business for which it was formed within one year

from the time of the filing of the articles of incorporation,

shall thenceforth be divested of its corporate powers, and if

such corporation shall for any period of six months after the

commencement of its business neglect and cease to carry on

the same, its corporate powers shall also cease.

Sec. 17. All corporations that expire by the limitation

specified in their articles of incorporation, or are annulled

for forfeiture or other cause by the judgment of a court,

continue to exist as bodies corporate for the period of five

3'ear8 thereafter, if necessary, for the purpose of prosecuting

or defending actions, suits or proceedings, by or against

them, settling their business, disposing of their property,

and dividing their capital stock, but not for the purpose of

continuing their corporate bnsiness.

Sec. 18. The stockholders of any pi ivate incorporations

heretofore incorporated by any special act of the legislature,

may at any time hereafter, while such corporation exists, in-

corporate themselves under this act in the mode herein pre-
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scribed, for the jjurpose of carrjing on the enterprise,

business, pursuit or occupation, for which they m;ij have

been specially incorporated; and the filing of the articles of

incorporation shall be deemed a surrender of snch special

incorporation, but not of any vested rights thereunder, aud

thereafter such corporation shall have the powers and privi-

leges, and be subject to the liabilities and limitations

provided by this act, and not otherwise.

Sec. 19. Any corporation organized under the provisions

of this act, may, at any meeting of the stockholders which

is called for such purpose, by a vote of the majority of the

stock of such corporation, increase or diminish its capital

stock or the amount of the shares thereof, or authorize the

dissolution of and the settling of its business, and disposing

of its property, and dividing its capital stock; provided,

however, that the capital stock of any corporation formed

under this act, except corporations formed for the purpose

of making aud constructing a railroad, shall never exceed

the sum of two millions of dollars, and any cor|)oration that

shall violate this provision of this act shall forfeit its cor-

porate rights.

Sec. 20. Any corporation formed for the purpose of

navigating any stream or other water, may, by virtue of

such incoiporation, construct any railroad, macadamized

road, plank road, or clay road, or canal, or bridge, neces-

sary and convenient for the purpose of transporting freight

or passengers across any portages on the line of navigation,

occasioned by any rapids or other obstructions to the

navigation of such stream or other water in like manner

or with like efifect, as if such corporation had been

specially formed for such purposes, but no corporation

formed under this act, or heretofore or hereafter incorpo-

rated by any special act of incorporation, passed by the

legislative assembly of this State, or otherwise, for the pur-

pose of navigating any stream or other water of this State,

or forming the boundary thereof in whole or in part, nor

any stockholder in such corporation shall ever take or

hold stock, or any interest directly or indirectly in

the stock of an}' corporation which may be formed under this
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act, for the purpose of building or constructing any road in

this act mentioned; norsbUll any such corporation ever pur-

chase, lease or in any way control such road or the corpo-

rate rights of such last named corporation; provided, fur-

ther, that corporations iieretofore incorporated or which

may hereafter be formed under this act, for the purpose of

establishing and keeping a ferry across any stream or otlier

water of this State or forming the boundary thereof, in

whole or in part, shall not be deemed a corporation for the

purpose of navigating such stream of water, within the

meaning of this act, nor shall the stockholdeVs thereof be

restrained from taking or holding stock in a corporation

formed under this act for the purpose of constructing or

building any road.

Sec. 21. The stockholders may, by a majority vote of the

stock, change its general place of business.

Sec. 22. The directors of any corporation may file sup-

plementary articles of incorporation at any time, when a

unanimous vote of all the stock subscribed shall so deter-

mine, for the purpose of engaging in any new enterprise or

business pursuit, not in violation of law, or for the purpose

of changing any part of their road or canal or either ter-

minus or both; the directors shall cause a notice to be pub-

lished of the filing of such supplementary articles setting forth

the object of the same.

COEPORATIONS.

When authorized to appropriate land for corporate pur-

poses.

Sec. 23. A corporation organized for the construction of

any railroad, macadamized road, plank road, clay road,

canal or bridge, shall have a right to enter upon any land

between the termini thereof, for the purpose of examining,

locating and surveying the line of such road or canal or the

site of such bridge, doing no unnecessary damage thereby.

Sec. 24. Such corporation may appropriate so much of

said land as may be necessary for the line of such road or

canal, or the site of such bridge, not exceeding sixt}' feet

in width, besides a sufiScient quantity thereof for toll



UNITED STATES VS. CAL. & OEEG. LAND CO. 295

lioases, work-shops, materials for construction, timber ex-

cepted, a rif^ht of way over adjacent lands to enable such

corporation to construct and repair its road, canal or bridge,

and to make proper drains; and in the case of a railroad to

appropriate sufficient quantity of such lands, in addition to

that before specified in this section, for the necessary side

tracks, depots and wnter stations, and the right to conduct

water thereto by aqueduct. But no such appropriation of

private property shall be made until compensation therefor

be made to th© owner thereof, irrespective of any increased

value thereof, by reason of the proposed improvement by

such corporation, in the manner hereinafter provitled.

Sec. 25. Any corporation may change the grade or lo-

cation of its road or canal, not departing from the general

route specified in the articles of incorporation, for the pur-

pose of avoiding annoyances to public travel or dangerous

or deficient curves or grades, or unsafe or unsubstantial

grounds or foundation, or for other like reasonable causes,

and for the accomplishment of such change, shall have the

same right to enter upon, examine, survey and appropriate

the necessary lauds and materials, as in the original location

and construction of such road or canal.

Sec. 26. When it shall be necessary or convenient in the

location of any road herein mentioned, to appropriate any

})art of any public road, street or alley, or public grounds,

the county court of the county wherein such road, street,

alley or public grounds may be, unless the same be within

the corporate limits of a municipal corporation, is author-

ized to agree with the corjDoration constructing the road

upon the extent, terms and conditions upon which the same

may be appropriated or used and occupied by such corpo-

ration, and if such parties shall be unable to agree thereon,

such corporation may appropriate so much thereof as maj' be

necessary and convenient in the location and construction

of said road.

Sec. 27. Whenever a private corporation is authorized to

appropriate any public highway or grounds, as mentioned

in the last section, if the same be within the limits of any

town, whether incorporated or not, such corporation shall
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locate their roail upon sucji pai'ticular road, street or alley,

or public grounds, within such town, as the local authorities

mentioned in the last section, and having charge thereof,

shall designate; but if such local authorities shall fail or re-

fuse to make sucli designation within a reasonable time

when requested, such corporation may make such appropria-

tion with reference thereto.

Sec. 28. Whenever such public highway or grounds is

taken by a private corporation by agreement with the local

authorities. mentioned in seition 26, such corporation may
place such gates thereon, aud charge and receive such tolls

thereat as such local authorities may consent to by such

agreement, and none other; liut when the same is appro-

priated without such agreement, as provided in section 27,

such corporation shall not place any gate or other obstruc-

tion upon the public highway or grounds appropriated, nor

charge or receive any toll from any person passing over or

along the same.

Sec. 29. Any road, other than a railroad, constructed by

a corporation formed under this act, shall be cleared of

standing timber for thirty feet in width of said road, and

shall have a track in the center not less than sixteen feet

wide, finished and kept in good traveling condition, except

when the cutting on said road is six feet or more deep on

either side, in which ca^e such track may not be more than

ten reet wide, with turnouts of sixteen feet in width for

every quarter of a mile of such narrow track.

Sec. 30. All streams or other waters upon the line of

such road shall be safely and securely bridged, except where

the county court of the county wherein the line of such road

may cross such streams, or other water, or if such stream

or other water form the boundary between the two counties,

then the county court of either of said counties, may author-

ize the corporation to place a ferry-boat upon such stream

or other water, to be kept and run for such toll as the

county court may prescribe, and in the manner required of

ferries established under the general statutes in relation to

ferries; or except where such county court may authorize

such corporation to connect their road with a ferry, now or
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hereafter established over such stream or other water, uu-

der the general statute in relation to ferries.

Sec. 31. Whenever a road of any kind herein mentioned,

other than a railroad, is completed, or any particular sec-

tion of it fit for public travel, the corporation shall give no-

tice thereof, by publication in some newspaper of general

circulation along the line of such road or section, or by

posting notices along the line of such road or section, or by

posting notices along such line in some conspicuous places,

not less than five miles apart, and thereafter such road or

section thereof is a common highway, so that every person,

with his stock and vehicles of every description may travel

thereon upon the payment of the tolls prescribed by the

corporation, subject to the power of the corporation, by
giving notice thereof in like manner, to suspend such right

of travel npon all or any portion of such road, for a reason-

able time, to enable it to make any necessary repairs or im-

provements thereon.

Sec. 32. A corporation shall only collect and receive

toll on its road at a gate established thereon, and such shall

be plainly and specifically printed or written upon a sign-

board, posted at such gate, in plain view of the traveler

on the road; but such corporation shall not establish any

gate within the limits of any town, whether incorporated or

not, or within one-half mile of the limits of such town, ex-

cept as specially provided in section 28; but no person

traveling on foot, or going in any manner, or with any prop-

erty, from one part of his farm to another part, or going to

or from church, funerals or elections, is liable to pay for

traveling upon such roads.

Sec. 33. Any person traveling upon any road herein

mentioned, who shall pass through a gate thereon, without

paying a toll legally chargeable thereat, or who shall go

around such gate, with intent to avoid the payment of such

toll, shall be liable to the corporation for three times the

amount thereof, and any corporation which, by its agents

and servants, or in any manner shall illegally collect any

toll from any person traveling on such road shall be liable

to such person for three times the amount thereof.
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Sec. 34. Any bridge constructed bj a corporation fornoed

under this act, when completed and fit for travel, and no-

tice thereof is posted in some ccmspicuous place on such

bridge, or bj' publication in a newspaper, as the case of a

road, is a common highway, within the meaning and sub-

ject to the conditions specified in section 31, as to roads,

and subject to tlie further power of the corporation to pre-

scribe by advertisement in some conspicuous place on the

bridge, the rate of speed any one may travel on such

bridge.

Sec. 35. A corporation may collect and receive such tolls

for crossing its bridge, as may be plainly written or printed

upon a signboard, posted in some conspicuous place on

such bridge, but no person not liable to pay toll on a road

as provided in section 32, is liable to pay toll for crossing

such bridge; and any person who shall pass over such bridge

without paying the toll legally chargeable thereat, or any

corporation which shall illegally collect any toll from any

})ersoa crossing such bridge, shall be respectively liable to

each other for three times the amount of such toll, as pro-

vided in section 33, in case of roads.

Sec. 36. Every corporation formed under this act for

the construction of a railroad, as to such road shall be

deemed common carriers, and shall have power to collect

and receive such tolls or freights for transportation of per-

sons or property thereon as it may prescribe.

Sec. 37. It shall be the duty of every incorporation

organized for the construction of any macadamized road,

plank road, clay road, or bridge, to keep an accurate state-

ment or account of the moneys expended by such corpora-

tion, in the construction of any such road or bridge, and

keeping the same in repair, including any sums paid for

lands, appropriated as necessary for said corporation, which

statement or account shall be verified at the time of the

annual meeting held for the election of directors, by the

president of the said corporation, or one of the directors

thereof, to the effect that he believes the said account to be

just and correct, and a copy of such verified account shall,

within ten days after such annual election, be deposited
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with the clerk of the county with whom the articles of in-

corporation are tiled. Said corporation shall also keep an

accurate account of the tolls received for traveling upon

said road or bridge, or of other profits accruing to said

corporation, which account shall be verified in like mauaer,

and a copy theieof deposited with said county clerk within

ten days after such annual election.

Sec. 38. At any time after the expiration of ten years

from the time of taking tolls on any macadamized road,

plank road, clay road or bridge, it shall be laAvful for the

county court of any county through which any such road or

part thereof shall pass, or in which such bridge may be

situated, to pay to such corporation the amount of money
expended by it in the construction of such road or bridge,

and keeping the same in repair, and all other necessary ex-

penses, including any sums paid for lands appropriated by

such corporation, together with interest on said account and

sums of money, at the rate of twenty per centum per annum,

after deducting from said amount the tolls and other profits

annually received by said corporation, and after the pay-

ment of the amounts expended in constructing and keeping

in repair said road or bridge and other necessary expenses

incurred in or about the same and interest thereon, less the

amount received by such corporation, the said road or bridge

shall liecome free for public travel.

Sec. 39. The foregoing section shall not be construed so

as to prohibit said county court, at any time before the ex-

piration of said period of ten years, from purchasing said

road or bridge, for any sum that may be agreed upon by the

said county court and corporation.

Mode of Proceeding to Appropriate Lands by Private

Corporations.

Sec. 40. Whenever any corporation, authorized as in the

provisions of this act to appropriate lands or right of way,

is unable to agree with the owner thereof as to the compen-

sation to be paid therefor, or if the owner be absent from

the State, such corporation may maintain an action in the

circuit court of tlie proper county against such owner, for

the purpose of having such lands appropriated to its use.
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and for tletermining the compensation to be paid to such

owner therefor.

Sec. 41. Such action shall be commenced and proceeded

in to a filial determination in the same manner as an action

at law, except as in this title otherwise specially provided.

Sec. 42. The action shall be commenced against the per-

son in actual possession of the land at the time, or if the

property be not in actual possession of any one, then against

the person acting as the owner thereof, or if there be no one

in actual possession, or acting as the owner thereof, then

against an owner unknown.

Sec. 43. The complaint shall describe the land sought to

be appropriated, with convenient certainty. If the defend-

ant, or either of several defendants, is a non-resident of this

State, or unknown, service of the summons mfiy be made by

publication, as in ordinary cases.

Sec. 44. A defendant in actual possession may, for an-

swer, plead that he is in possession only as the tenant of

another, naming him and his place of residence, if known,

and thereupon the landlord, if he apply tlierefor, shall be

made defendant in place of the tenant, and thereafter the

action shall proceed in all cases as if originally commenced
against him.

Sec. 45. The defendant, in his answ^er, may set forth any

legal defense to the appropriation of such lands, or any

portion thereof; or omitting such defense, aver the true

value of the land in question, or the damage resulting from

the appropriation thereof, or both.

Sec. 46. Upon the motion of either party, before the

formation of the jury, the court, upon the request of either

party, shall order a review of the lands in question, and
upon the return of the jury the evidence of the parties may
be heard, and the verdict of the jury given.

Sec. 47. Upon the payment into court of the damages
assessed by the jury, the court shall give judgment, appro-

priating the lands in question to the corporation, and there

after such lauds are the property of such corporation.
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Sec. 48. Either party to the action may appeal from a

judgQient tliereiu, in like maiiuer and with like efifect, as in

ordinary cases; but such appeal shall not stay the proceed-

ings so as to prevent such corporation from taking such

lands into possession and usiug them for the purposes 'of

the corporation.

Sec. 49. The costs and disbursements of the defendant

shall be taxed by the clerk and recovered of the corpora-

tion; but if it appears that such corporation tendered the

defendant, before commeuciug the action, an amount equal

to or greater than that assessed by the jury, in such case

the corporation shall recover its costs and disbursements of

the defendant.

Sec. 50. If any judgment in such action be reversed, and a

new trial had, and at such second trial the jurj' assess the

damages of the defendant at a greater sum than before, the

court shall, in addition to the judgment appropriating the

land, as provided in .section 44, give judgment in favor of

the defendant for such excess.

Sec. 51. If the defendant accept the damages paid to the

clerk, he waives his right of appeal, and if he do not, such

sum shall remain in the control of the court, to abide the

event of the appeal, and if the defendant or unknown owner

of the land do not appear and claim the same, it shall be

invested for the benefit of whom it may concern, as in case

of unclaimed moneys in the sale and partition of lands.

Sec. 52. Whenever the law authorizes private real prop-

erty to be appropriated to public uses, the same may be en-

tered upon, examined, surveyed and selected, in the mode
prescribed by the statute giving such authority, and there-

after the State, county, or other municipal or public cor-

poration therein, seeking and authorized to make such ap-

propriation, may proceed in the mode in this title pre-

scribed, to have such property appropriated, and the com-
pensation therefor determined and paid, and not otherwise;

except that the compensation in the case of such State,

county, municipal or public corporation, is paid by tiie de-

posit in court of an order duly drawn upon the treasurer

thereof, for the amount of such compensation.
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An act to amend an act relating to private corporations,

their formation {lud the appropriation of land for

corporate purposes. Approved October 24th, 1866.

Section 1. Be it enacted by the Legislative Assembly of

the State of Oregon:

That section nineteen, title one, of chapter eight of said

act be amended to read as follows:

Sec. 19. Any corporation organized under the provisions

of this act may, at any meeting of the stockholders which is

called for such purpose, by a vote of the majority of the

stock, or the amount of the shares thereof, authorize the

dissolution of such corporation, and the settling of its busi-

ness, and disposing of its property, and dividing its capital

stock in any manner it may see proper.

Section 19, page 663, amended in 1866.

An act to amend the law of this State in relation to private

corporations. Approved Oct. 24th, 1866.

Section 1. Be it enacted by the legislative assembly of

the State of Oregon :

Section six, of Chapter eight of the General Laws of this

State, relating to the formation of private corporations, is

hereby amended so as to read as follows:

Sec. 6. The corporators, or any portion of them desig-

nated by a majority of the whole number, are authorized to

open books and receive subscriptions to the capital stock

of the corporation, and as soon as such capital stock has

been subscribed, they shall give notice to the subscribers to

meet at such time and place as they may designate, for the

purpose of electing not less than three directors, as the

stockholders present shall determine; provided, that it shall

be lawful in the organization of any corporation to elect a

board of directors as soon as one-half of the capital stock

has been subscribed.

Sec. 2. Section eleven of said Chapter eight is hereby

amended so as to read as follows:

Sec. 11. There shall be an annual election of directors,

and at each election after the first, the president of the cor-

poration shall act as inspector of the election, and certify
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who are elected directors. The directors i.'hosea shall hold

their offices for one year thereafter, and until their succes-

sors are elected and qualified. The powers vested in the

directors may be exercised by a majority of them, and any

less number may constitute a quorum at all regular and

stated meetings authorized by the bj'-hiws of the cor[)ora-

tion, in all cases when either the directors or incorporators

shall have filed with the secretary of state and county

clerk a written statement, designating such less number
sufficient to form a quorum; and insurance companies

formed under this law may designate in their articles of in-

corporation what amount of percentage of the capital stock

shall be required to be paid in before commencing busi-

ness, and the stockholders shall be liable for the residue of

the stock held by them respectively, when the business or

liability of the corporation shall require it. Section eleven,

pages 661 and 662, General Laws, amended in 1866.

An act to amend Section 12, of Title 1, of Chapter 8 of the

General Laws, approved Oct. 28, 1868.

Be it enacted by the legislative assembly of the State of

Oregon:

Section 1. That section 12 of the act relating to private

corporations be amended so as to read as follows:

Sec. 12. Every corporation organized under this act

shall keep a stock-book in such manner as to show intelli-

gibly the original stockholders, their respective shares, the

amount paid and the amount due thereon, if any, and all

transfers thereof; which stock-book, or a certified copy

thereof, as to the items in this section specified, as well as

all other books of the corporation necessary for carrying on

its business, shall be subject to the inspection, at all reason-

able hours, of any person interested therein and applying

therefor. (Section 12, page 662, General Laws, amended
in 1868.)

"B."

Chap. CCXIII. An act granting lands to the .State of

Oregon, to aid in the construction of a military road from

Eugene City to the eastern boundary of said State.

Be it enacted by the Senate and House of Representatives
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of the United States of America in Congress assembled:

That there be, and hereby is, granted to the State of Ore-

gon, to aid in the construction of a military wagon road from

Eugene City, by way of Middle Fork of Willamette river,

and the most feasible pass in Cascade Range of mountains

near Diamond peak, to the eastern boundary of the State,

alternate sections of public lands, designated by odd num-

bers, for three sections in width, on each side of said road.

Provided, that the lands hereb}' granted shall be exclu-

sively applied in the construction of said road, and shall be

disposed of only as the work progresses, and the same shall

be applied to no other purpose whatever. And provided,

farther, that any and all lands heretofore reserved to the

United States by act of Congress or other competent author-

ity, be and the snme are leserved from the operation of this

act, except so far as it may be necessary to locate the route

of said road through the same, in which case the right of

way is granted.

Sec. 2. And be it further enacted, that the said lands

hereby granted to said State shall be disposed of by the

legislature thereof for the purpose aforesaid, and for no

other; and the said road shall be and remain a public high-

way for the use of the government of the United States free

from tolls or other charge upon the transportation of any

property, troops or mails of the United States.

Sec. 3. And be it further enacted, that said road shall

be constructed with such width, graduation, and bridges,

as to permit of its regular use as a wagon road, and in such

other special manner as the State of Oregon may pre-

scribe.

Sec. 4. And be it further enacted, that the lands hereby

granted to said State shall be disposed of only in the fol-

lowing manner, that is to say: that a quantity of land not

exceeding thirty sections for said road may be sold; and

when the Governor of said State shall certify to the Secre-

tary of the Interior that an}' ten continuous miles of said

road are completed, then another quantity of laud granted,

not to exceed thirty sections, may be sold, and so from time

to time until said road is completed; and if said road is not
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completed within five years, no further sales shall be made,

and the land remaining unsold shall revert to the United

States.

Approved July 2d, 1864.

"C." •

An act to amend an Act entitled "An act granting lands

to the State of Oregon to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said

State."

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled:

That an act entitled "An act granting lands to the State

of Oregon, to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,"

be amended as follows: "That there be, and is hereby

granted to said State, for the purposes aforesaid such odd

sections or parts of odd sections, not reserved or otherwise

legally appropriated, within six miles on each side of said

road, to be selected by the surveyor general of said State,

as shall be sufficient to supply any deficiency in the quan-

tity of said grant, as described, occasioned by any lands sold

or reserved, or to which the right of pre-emption or home-

stead have attached, or which for any reason were not sub-

ject to said grant within the limits designated in said

act."

Approved December 26th, 1866.

"D."
An act donating certain lands to the Oregon Central Mil-

itary Eoad Company.

Whereas, the last session of Congress of the United States

passed a certain act, donating lands to the State of Oregon,

which act is here set forth, to wit: "An act granting

lands to the State of Oregon, to aid in the construction of a

military road from Eugene City to the southern or eastern

boundary of said State.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled:



306 UNITED STATES VS. CAL. & OREG. LAND CO.

"Section 1. That tbere*be and hereby is granted to the

State of Oregon, to aid in the construction of a militaiy wagon
road from Eugene City by way of middle fork of tlie Willa-

mette river, and the most feasible pass in the Cascade

range of mountains near Diamond peak, to the southern or

eastern boundary of the State, alternate sections of public

lands, designated by odd numbers, for three sections in

width on each side of the road.

Provided, that the lands hereby granted shall be exclusively

applied in the construction of said road, and shall be dis-

posed of only as the work progresses, and the same shall be

applied to no other purpose whatever. And, provided fur-

ther, that any and all lauds heretofore reserved to the

United States by act of Congress or other competent author-

ity be and the same are reserved from the operation of this

act, except so far as may be necessary to locate the route of

said road through the same, in which case the right of way is

granted.

"Sec. 2. And be it further enacted: That the said lands

hereby granted to said State shall be disposed of by the

legislature thereof, for the purpose aforesaid and for no

other; and the said road shall be and remain a public high-

way for the use of the governnaent of the United States,

free from toll or other charge upon the transportation of

any propertj', troops or mails of the United States.

"Sec. 3. And be it further enacted : That said road shall

be constructed with such width, graduation and bridges, as

to permit of its regular use as a wagon road and in such

other special manner as the State of Oregon may prescribe.

'

' Sec. 4. And be it further enacted : That the lands hereby

granted to said State shall be disposed of only in the fol-

lowing manner, that is to say: that a quantity of land not

exceeding thirty sections for said road may be sold; and
when the governor of said State shall certify to the Secre-

tary of the Interior that any ten continuous miles of said

road are completed, then another quantity of land hereby

granted, not to exceed thirty sections, may be sold, and so

from time to time till said road is completed; and if said

road is not completed within five years, no further sales shall
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be made, and the land remaining unsold shall revert to the

United States." Therefore,

Be it enacted by the legislative assembly of the State of

Oregon:

Section 1. That there is hereby granted to the Oregon

Central Military Road Company, all lands, right of way,

rights, privileges and immunities heretofore gianted or

pledged to this State by the act of Congress, in this act

heretofore recited, for the purpose of aiding said company
in constructing the roiid mentioned and described in said

act of Congress upon the conditions and limitations therein

prescribed.

Sec. 2. There is also hereby granted and pledged to said

company all moneys, hinds, rights, privileges and immuni-

ties which may be hereafter granted to this State, to ai4i in

the construction of such road, for the purposes and upon

the conditions and limitations herein mentioned or which

may be mentioned in any future grant of money or lands to

aid in constructing such road.

Sec. 3. Inasmuch as there is no law upon this subject at

the present time, this act shall take effect from and after its

passage.

Approved October 24th, 1864.

"E."

An act to amend an act entitled "An act granting lands to

the State of Oregon to aid in the construction of a mili-

tary road from Eagone City to the eastern boundary of

said State."

Whereas, by an act granting lands to the State ef Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State, approved July

second, eighteen hundred and sixty-four, and whereas, tJje

time designated for the completion of said road expires on

the second day of July, eighteen hundred and sixty-nine:

Therefore, be it enacted by the Senate and House of Repre-

sentatives of the United States of America in Cougress as-

sembled, that the time for the completion of said road be,

and hereby is, extended to the second day of July, eighteen

hundred and seventy-two.

Approved March 3d, 1869.
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JDepartment of the Interior,
]

General Laud Office, >

March 2nd, 1870.)

Hon. H. W. Corbett, U. S. Senate. Sir: I have the

honor to acknowledge the receipt of map of the "Oregon
Central Military Road" of Oregon, filed on the 28th ult. It

is found to be duly authenticated, and also, certificate of

Governor of said State attached thereto, certifying the com-

pletion of said road from Eugene City to the eastern

boundary of said State, in pursuance of the act of Congress

of 2ud July, 18G4.

Instructions will issue at an early day, of which you will

be advised, in regard to the withdrawal of lands along the

extended surveys.

With great respect, your obedient servant,

Jos. S. Wilson,

Commissioner.

ExECUTR^E Office,

Salem, Oregon, January 25th, 1872.

United States of America, ]

State of Oregon, f

I, S.F. Chad wick, Secretary of State of the State of Oregon,

hereby certify that certified transcripts of the following lists

of lands enuring to the State of Oregon under acts of Con-

gress approved July 2d, 1864, December 26th, 1866, and

March 3d, 1869, and granted to the Oregon Central Military

Company by the act of the Legislatit'e Assembly of the

State of Oregon, approved October 24th, 1864, duly ap-

proved by the Secretary of the Interior of the United States

of America, have been transmitted by the Department of

the Interior of the United States to the Governor of this

State, and now remain on file in the Executive office, to wit:

List No. 1, contaiuitJg 19,153 73-100 acres,
" No. 2,

(

(

167,633 57-100 acres
" No. 3,

( i 23,475 66-100 "
" No. 4,

" 113,504 91-100 "
" No. 5,

(t 9,641 14-100 "

Making an aggregate of 333,409 1-100
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In witness whereof T have hereunto set my hand aud

affixed the seal of the State of Oregon this 26th day of

January, in the year of our Lord one tliousand eight hun-

dred and seventy-two.

[iL"le"oV^to.on.J S. F. Chadwick,

Secretary of State.

Portland, Oregon, January 23.. 1872.

W. S. Ladd, Esq., President of the Oregon Central Mil-

itary Road Company.

Sir: In accordance with your request we have carefully

examined the abstract of the title submitted to us of the

Oregon Central Military Road Company to the lands granted

to the State of Oregon by the act of Congress, entitled "An
act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the past-

ern boundary of said State," approved July 2d, 1864, and

by an act of Congress amending said act, approved Decem-

ber 26th, 1866, and from such examination we arrive at the

following conclusions as to the construction of the several

acts of Congress, under which your company claims its land

grant.

By the said act of Congress of July 2d, 1864, there was

granted to the State of Oregon alternate sections of public

lands, designated by odd numbers, for three sections in

width on each side of a military wagon road from Eugene

City to the eastern boundary of the State, being three sec-

tions of land for every mile in length of the road; and by

the amendment of said act, approved December 26th, 1866,

there was granted to the State of Oregon such odd sections,

or parts of odd sections not reserved or otherwise legally

appropriated, within six miles on each side of said road, to

be selected by the Surveyor General of the State, as should

be sufficient to supply any deficiency in the quantity of said

grant, as made by the said act of July 2d, 1864, occasioned

by any lands sold, reserved, or to which the rights of pre-

emption or homestead had attached, or wliich for any rea-

sons were not subject to said grant within the limits desig-

nated in said act.

This amendatory act is intended to supply or make up

any deficiency in the amount of three full sections to
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the mile of the road, arising from any former reser-

vations as specifaed in the act, and also from auy deficiency

arising from rights of settlers attaching prior to the passage

of that act, on tlie location of the road, under the home-

stead and pre-emption or other laws of the United States,

as it was only, of course, the tlien title of the United States

that could pass by the grant.

As fast as it is ascertained that any such deficiency exists

within the three-mile limits, the company has the right to

select such indemnity lauds within the six-mile limits pro-

vided by the amendatory act.

These grants being in terms in presentl vested the title of

the United States immediately in the State of Oregon.

Such title to acquire precision of locality, as to the lauds

within the limits of the first grant, by the location of the

road and the extension of the United States surveys, and

as to the indemnity lands granted by the amendatory act by

their selection by the amendatory act, by their selection by

the Surveyor General of the State, as provided in the act.

The title vests by virtue of the acts of Congress, and no

patent is required.

8 Opinious Attorney General, 217, 255.

9 Opinions A.ttorney Gauer il, 41.

Lesseiur el al. v. Price, 12 How. U. S. Rep. 59.

A grant is the highest muniment of title known to the

law.

11 Opinions Attorney General, i?.

In our own opinion the only restricton placed upon the

disposal of these lands by the State was that they should be

disposed of, that is by the State, only as the road was com-

pleted, or not to exceed thirty sections in advance of the

completion of the road, and if the road was not built with-

in the time limited by the act of Congress the lauds for the

uncompleted portion of the road were to revert to the United

States. This time was by the first act five years from the

passage of the act, and the time was extended by the Amend-

ment of March 3, 1869, until the 2d day of July, 1872.

It appears, from the official letter of the Commissioner of

the General Land Office, made part of your abstract of

title, that the road has been accepted by the Governor of Or-
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egon within the time allowed by these acts of Congress and

the certificate of such acceptance filed in the Department of

the Interior.

The act of the legislative assembly of the State of Ore-

gon, made exiiibit "D" of your abstract, grants in presenli

to yonr company all lands, right of way, privileges and immun-
ities theretofore granted to the State of Oregon, and grants

and pledges, such as shonld thereafter be granted to the

State to aid in the construction of your road, subject to the

conditions and limitation of the grant.

Our conclusion from the said several acts of Congress,

and based upon the documents and statements of the abstract

of title submitted, is that there was granted to your com-

pany the fee of the alternate sections of the public lands

of the United States for three sections in width upon each

side of your road, as located, except such odd sections, if

any, as were, before the date of said act reserved to the

United States, or to which before the location of your road

prior rights had attacheil under the pre-emption

or homestead or other laws of the United States,

that the title so granted has acquired pre-

cision of location as to such portions of the lands as

have been selected, listed and approved, the right of the

company to such lands as to the United States being ad-

justed by the land office by that process, and that the limits

of the grant have been determined by the location of the

road, bat that the precise location of the lands ivithin the three

mile limits will be fixed only by the extension of the govern-

ment surveys, and that the title of your company to the in-

demnity lands not yet selected, if any, is a floating grant,

nevertheless a grant in presenti which will acquire precision

of location, by the selection and listing of said lands, and

the approval of said lists by the Secretary of the Interior of

the United States.

Tour company has unquestionably the absolute right to

dispose of the whole, or any portion of its lands under said

grants, at such times, in such manner, and upon such terms,

as the company may determine, and the purchaser will ac-

quire the same right of selecting and listing the unsurveyed

portions of the grant that your company now has.
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As fast as the road was pompleted and accepted and the

Governor's certificate of acceptance filed in the Department

of the Interior of the United States, tiie condition of the

grant was complied with, and your company took the ab-

solute fee to such lands as it was entitled to receive under

the grant, with the immediate, unqualified right of dis-

posal.

Respectfully vours,
' MITCHELL & DOLPH,

Attorneys and Counselors at Law, Pt)rfcland, Oregon.

State of Oregon, )

County of Marion,
j

I, J. N. Dolph, an attorney of the Supreme Court of the

State of Oregon and a member of the late firm of Mitchell

& Dolpla, certify that the within abstract was exhibited to

me upon the 19th day of October, a. d. 1874, and at said

date there were no liens or incumbrances upon the lands of

the Oregon Central Military Koad Company therein de-

scribed. That the whole of said lands and land grant have

been conveyed to B. J. Pengra. An undivided half by deed

of May 12th, 1874, and an undivided half by deed dated

October 12th, 1874, excepting small portions theretofore

sold reserved in said deeds not exceeding seven thousand

acres.

Salem, October 19th, 1874.

J. N. Dolph.

State of Oregon,
County of Lane. ^

I hereby certify that there are no liens or incumbrances

of record in this office upon any of the Oregon Central Mili-

tary Road Lands, one-half of which were conveyed by B. J.

Pengra and his wife, C. E. Pengra, May 15th, 1874, to G.

W. Colby, John Boggs, N. D. Eideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. H. Parks, W. C. Belcher and

T. B. Simpson, each an undivided one-tenth of the one-half,

and to W. H. and B. F. Parks jointly one-tenth of one-half.

The other one-half conveyed by said Pengra and wife on

the 15th day of October, 1874, to G. W. Colby four-twenti-

eths, to Nicholas Lunning, E. B. Pond, J. M. Peck, Isaac

Allen, B. F. Baker and M. P. Jones, each two-twentieths;
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to C. H. Holbiook, W. C. Belcher, N. D. Rideout and Isaac

Loliman, each one-tweutieth, excepting the reservations in

said deeds made, not exceeding seven thousand acres.

Witness my hand and official seal this 22d day of October,

A. D. 1874.

[sealJ Joel Wake,
County Clerk of Lane County, Oregon.

State of Oj.'EGGN, ? ,^

County of Jackson.
J

I hereby certify that there are no liens or incumbrances

of record in this county upon any of the Oregon Central

Military Road lands, as conveyed by B. J. Pengra and his

wife, C. A. Pengra, on May loth, 1874, and October 15th,

1874, to G. W. Colby and others.

Witness whereof, I have hereunto set my hand and the

seal of the County Court of the county aforesaid this 24th

day of October, 1874.

E. D. FoNDREY, County Clerk.

Endorsed: Abstract, California and Oregon Land Co.

To lands—Oregon Central Military Road.

Filed November 23, 1891.

R. H. Lamson, Clerk.

United States of America, )

District of Oregon, f

I, R. H. Lamson, Clerk of the Circuit Court of the United

States for the District of ()reKon, do hereby certify the fore-

going pages, numbered 1 to 320, to be a true and complete

transcript of the recoid and proceedings had in said court

in a certain cause wherein the United States is plaintiff and

the Oregon Central Military Road Company and the Cali-

fornia and Oregon Land Company et al. are defendants, as

the same appears from the records and tiles of said court,

now in my office and under my custody and control.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, at Portland, in said

district, this second day of January, m the year of our Lord,

one thousand eight hundred and ninety-two.

[seal] R. H. Lamson, Clerk of said Court.

By R. B. Lamson, Deputy Clerk.
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THE UNITED STATES,

Appellant.
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GON LAND COMPANY,
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BRIEF FOR THE UNITED STATES:

STATEMENT.

By an Act of Congress of July 2, 1864, (13 Stat. 365 )

a grant of land was made to the State of Oregon, as follows

:

"Be it enacted by the Senate and House of Represenia-

tives of the L'nited States of America, in Congress assembled,
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I That there be and hereby is granted to the State of Oregon,

to aid in the construction of a military wagon road from

Eugene City by way of the middle fork of Willamette River

and the most feasible pass in the Cascade range of mountains

near Diamond Peak, to the eastern boundary of the State,

alternate sections of public lands designated by odd numbers

for three sections in width on each side of said road
;
provid-

ed, That the lands hereby granted shall be exclusively appli-

ed^to no other purpose whatever ; ax\d proz'ided further, That

any and all lands heretofore reserved to the United States by

Act of Congress or other competent authority, be and the

same are reserved from the operation of this Act, except so

far as it may be necessary to locate the route of said road

through the same, in which case the right of way is granted.

"Sec. 2. And be itfurther enacted, That the said lands

hereby granted to said State shall be disposed of by the legis-

lature thereof for the purpose aforesaid and for no other; and

the said road shall be and remain a public highway for the

use of the Government of the United States, free from tolls

or other charge upon the transportation of any property,

troops or mails of the United States.

"Sec. 3. And be it further enacted. That said road

shall be constructed with such width, gradation and bridges

as to permit of its regular use as a wagon road, and in such

other special manner as the State of Oregon may prescribe.

"Sec. 4. And be itfurther enacted, That the lands hereby

granted shall be disposed of only in the following manner,

that is to say : That a quantity of land not exceeding thirty

sections for said road may be sold, and when the Governor of



said State shall certify to the Secretary of the Interior that

any ten continuous miles of said road are completed, then

another quantity of land hereby granted not to exceed thirty

sections, may be sold and so from time to time until said

road is completed ; and if said road is not completed within

five years no further sales shall be made, and the land remain-

ing unsold shall revert to the United States."

The following act was passed by the Legislative Assembly

of the State of Oregon, October 24, 1864, ( Laws of Oregon,

1864, p 36) :

" An Act donating certain lands to the Oregon Central

Military Road Company.

"Whereas, The last session of the Congress of the

United States passed a certain act donating lands to the

State of Oregon, which act is here set forth, to-wit : "An Act

granting lands to the State of Oregon to aid in the construct-

ion of a military road from Eugene City to the Southern or

Eastern boundary of said State." ( Here follows the Act of

Congress above set.)

"Be it enacted by the Legislative Assembly of the State

of Oregon :

"Section i. That there is hereby granted to the

Oregon Central Military Road Compony all lands, right of

ways, rights, privileges and immunities heretofore granted

or pledged to this State by the Act of Congress in this Act

heretofore recited for the purpose of aiding said Company in

constructing the road mentioned and described in said Act of



Congress upon the conditions and limitations therein pre-

scribed.

"Sec. 2. There is also hereby granted and pledged to

said Company all moneys, lands, rights, privileges and im-

munities which may be hereafter granted to this State, to

aid in the construction of such road, for the purposes and

upon the conditions and limitations herein mentioned or

which may be mentioned in any further grant of money or

lands to aid in constructing such road.

" Sec. 3. Inasmuch as there is no law upon this subject

at the present time this Act shall take effect from and after

its passage."

Approved October 24, 1864.

December 26, 1866, Congress passed the following law :

(14 Stat., 374)

"Chap. V. An Act to amend an Act entitled "An
Act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the Eastern

boundary of said State."

" Be it enacted by the Senate ^nd House of Representa-

tives of the United States of America in Congress assembled,

that an Act entitled " An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the Eastern boundary of said State" be

amended as follows : That there be and is hereby granted to

said State for the purposes aforesaid such odd sections or parts



of odd sections not reserved or otherwise legally appropria-

ted within six miles on each side of said road to be selected

by the Surveyor General of said State as shall be sufficient to

supply any deficiency in the quantity of said grant as describ-

ed, occasioned by any lands sold or reserved or to which the

rights of premption or homestead have attached or which for

any reason were not subject to said grant within the limits

designated in said Act." Approved December 26, 1866.

March 3, 1869, the following law was inacted : (15

Stat., 338) "Chap. CXLIII. An Act to amend an Act

entitled "An Act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the Eastern boundary of said State."

'' Whereas by an Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the Eastern boundary of said State, approved

July second, eighteen hundred and sixty-four ; and whereas

the time designated for the completion of said road expires

on the second day of July, eighteen hundred and sixty-nine,

therefore

"Be it inacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled.

That the time for the completion of said road be and the

same is hereby extended to the second day of July, eighteen

hundred and seventy-two."

Approved March 3, 1869.

The State of Oregon by an act passed October 14, 1862,
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entitled " An Act providing for private incorporations and

the appropriation of private property thereforf recognizes the

following among other purposes for which the corporation

may be formed: "Making or constructing any railroad,

macadamized road, plark road, clay road, canal or bridge"

and allows such corporations " to purchase, possess and dis-

pose of such real and personal property as may be necessary

and convenient to carry into effect the object of the incor-

poration."

It was under this act that the defendant, the Oregon

Central Military Road Company was incorporated and organ-

ized.

Sections 27 and 28 of said Act provides as follows:

" Sec. 27. Any road, other than a railroad, construct-

ed by a corporation formed under this Act shall be cleared of

standing timber for thirty feet in width of said road and shall

have a track in the center not less than sixteen feet wide,

furnished and kept in good traveling condition, except when

the cutting on said road is six feet or more deep on each

side in which case such track need not be more than ten feet

wide with turnouts of sixteen feet \n width for every quarter

of a mile of such narrow track.

"Sec. 28. All streams or other waters upon the line

of such roads shall be safely and securely bridged, except

where the County Court of the County wherein the line of

such roadway cross such streams or other water, or if such

streams or other water form the boundaries between the

two counties, then the County Court of either of said



Counties may authorize the corporation to place a ferry boat

upon such stream or other water, to be kept and run for such

toll as the County Court may prescribe, and in the manner

required of ferries established under the general statutes in

relation to ferries, or except where such County Court may

authorize such corporation to connect their road, and a ferry

now or hereafter established over such stream or other water

under the general statutes in relation to ferries.
"

In June, 1874, Congress passed the following Act

:

"Chap. 305. An Act to authorize the issuance of pat-

ents for lands granted to the State of Oregon in certain cases,

"Whereas certain lands have heretofore by Acts of

Congress, been granted to the State of Oregon to aid in the

construction of certain military wagon roads in said state,

and there exists no law providing for issuing of formal

patents for said lands. Therefore

rWuA^Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That in

all cases when the roads, in aid of the construction of which said

lands were granted, are shown by the certificate of the

Governor of the State of Oregon, as in said Acts provided,

to have been constructed and completed, patents for said

lands shall issue in due form to the State of Oregon as fast as

the same shall, under said grants, be selected and certified,
[
A JIjjjL^

unless the State of Oregon shall, by public act, have trans- l/-/ "^
.

ferred its interest in said lands to any corporation or corpora^/^*^^^

tionajupon the payment of the necessary expenses thereof ;i^^t-.rM^

provided, that this shall not be construed to revive any
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land grant already expired nor to create any new rights of

any kind, except to provide for issuing patents for lands to

which the State is already entitled."

• Approved June i8, 1874.

Two other grants were made by Congress to aid in the

construction of wagon roads. One by the Act of February

25, 1867, ( 14 Stat., 409 ) entitled "An Act granting lands

to the State of Oregon to aid in the construction of a mili-

tary road from Dalles City on the Columbia River to Fort

Boise on the Snake River "
; the other by the Act of July 5th,

1866, entitled, "An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Albany, Oregon, to the eastern boundary of said State.
"

The country through which the route of the Oregon

Central Military Road was required to be built was at that

time unsettled, and much of it remote from the settlements of

the Willamette Valley. In later years, as the country began

to fill up, intending settlers found this land grant in the way

of their acquiring the lands under the homestead laws, and

finding that they had never been earned by the Company by

building the road as required by the Acts of Congress, the

people awoke to the fact that a great fraud had been com-

mitted upon them, and the complaints became loud and

ominous against the grant, and a demand for its repeal be-

came so persistent that the matter was taken up by the

Legislature of Oregon. At its regular session in February,

1885, joint resolution was passed memorializing Congress to

take action in the matter (Laws of Oregon 1885, p. 5!!i3. ;
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The matter was taken up by the Interior Department

and an investigation made upon the suggestions of the Com-

missioner of the General Land Office, and a large amount of

testimony taken along the line of the roads. In reporting

this investigation, the Secretary of the interior says :

" It shows that a personal examination of said roads has

been made as directed, and that a large mass of testimony

was taken at different points in said state which has been

transcribed at length, and is also herewith transmitted.

The testimony is mostly tnat of witnesses living along

these roads. In this investigation the road Companies were

represented by attorneys, who cross examined witnesses and

submitted testimony on their behalf.

This testimony appears to conclusively establisii that none

of these wagon roads were constructed according to law, and

that by a rightful administration of the grants and the trust

no lands should ever have become the property of the Com-

panies on whom they were attempted to be bestowed by the

State." (See E. Doe, No. 124, 50th Congress, first

Session. )

In submitting the matter to Congress the President of

the United States in his message said :

" To the Senate and House of Representatives :

I transmit herewith a communication of the 13th instant

from the Secretary of the Interior, with accompanying

papers, and submitting the draft of a proposed bill to forfeit

lands granted to the State of Oregon for the construction of

certain wagon roads, and for other purposes.



The presentation of facts by the Secretary of the Inter-

ior, herewith transmitted, is the result of an examination

made under his direction, which iias developed as it seems to

me the most unblushing frauds upon the (ioverniiie/it, whi( hy

if remaining unchallenged, will divert several ItuiiOTecujcr^

of land from the public domain, and from the reach of

honest settlers to those who have attempted to pervert and

prostitute the beneficent designs of the Government. The

Government sought by the generous donations of land to

promote the building of wagon roads for public convenience

and for the purpose of encouraging settlement upon the

public lands. The roads have not been built, and yet an

attempt is made to claim the lands under a title which

depends for its validity entirely upon the construction of

these roads.

The evidence which has been collected by the Secretary

of the Interior, plainly establishing this attempt to defraud

the Government, and exclude the settlers who are willing to

avail themselves of the liberal policy adopted for the settle-

ment of the public lands, is herewith submitted to the

Congress with the recommendation that the bill which has

been prepared and which is herewith transmitted may be-

come a law, and with the earnest hope that the opportunity

thus presented to demonstrate a sincere desire to preserve the

public domain for settlers, and to frustrate unlawful attempts

to appropriate the same, may not be neglected.

Grover Cleveland,

Executive Mansion, March 20. j888-

(Ex. Doc. No. 124, rist Congress, first Session.)



The result of this long continued controversy, beginning

in 1874, and the constant appeals of the people for redress,

was the passage of the Act March 2d, 1889, ( 25 Stat., 850)

as follows :

"An Act providing in certain cases for the forfeiture of

wagon road grants in the State of Oregon.

" Whereas the United States have heretofore made

various grants of public lands to aid in the construction of

different wagon roads in the State of Oregon, and upon the

condition that such roads should be completed within pre-

scribed times ; and

Whereas said grants were transferred by said State to

sundry corporations, wl;o were authorized by the State to

construct such wagon roads and to receive therefor the grants

of lands thus made ; and

"Whereas the Department of the interior certified

portions of said lands to the Slate of Oregon upon the theory

that said roads had been completed as required by the grant,

ing Acts of Congress, and upon the certificate of the

Governor of the State of Oregon as to such completion ; and

" Whereas the Legislature of the State of Oregon has

memorialized Congress, and therein alleged that certain of

said wagon roads, in whole or in part, were not so.completed,

and that to the extent of the lands coterminous with un-

constructed portions, the certifications thereof by the

Department of the Interior, were unauthorized and illegal

;

therefore.



Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled, That

it is hereby made the duty of the Attorney-General, within

six months after the passage of this Act, to cause suit or suits

to be brought in the name of the United States, in the

United States Circuit Court for the District of Oregon,

against all persons, firms and corporations claiming to own

or to have an interest in the lands granted to the State of

Oregon by the following enumerated Acts c f Congress, to-

wit

:

" An Act granting lands to the State of Oregon to aid

in the construction of a military road from Eugene City to

the eastern boundary of said State, " approved July second,

eighteen hundred and sixty-four

;

" An Act granting lands to the State of Oregon to aid

in the construction of a military road from Albany, Oregon,

to the eastern boundary of said State, " approved July fifth,

eighteen hundred and sixty-six
;

" An Act granting lands to the State of Oregon to aid

in the construction of a military wagon road from Dalles

City on the Columbia River, to Fort Boise on the Snake

River, " approved February twenty-fifth, eighteen hundred

and sixty-seven ;

*

"To determine the questions of the reasonable and proper

completion of said roads in accordance with tlie terms of the

granting acts, either in whole or in part, the legal effect of

the several certificates of the governors of the State of Oregon

of the completion of said roads, and the right of resumption
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of such granted lands by the United States, and to obtain

judgments which the court is hereby authorized to render,

declaring forfeited to the United Spates all of such lands as

are co-terminous with the part or parts of either of said

wagon roads which were not constructed in accordance with

requirements of the granting acts, and setting aside patents

which have been issued for any such lands, saving and preserv-

ing the rights of all bona fide purchasers of either of said

grants or of any portion ot said grants for a valuable considera-

tion, if any such there be. Said suit or suits shall be tried

and adjudicated in like manner and by the same principles

and rules of jurisprudence as other suits in equity are therein

tried, with right to writ of error or appeal by either or any

party, as in other cases; and if any person, firm or corpora-

tion having or claiming an interest in any of said lands shall

be made defendant in such suit or suits, and in the judgment

of the said court be a necessary or proper party defendant,

and shall not be an inhabitant of or found within the said

district, and shall not voluntairly appear thereto, it shall be

lawful for the court to make an order directing said absent

defendant or defendants to appear, plead, answer or demur

by a day certain to be designated which order shall be served

upon such absent defendant or defendants in the manner

provided by section eight of an act entitled " An Act to de.

termine the jurisdiction of the circuit courts of the United

States, and to regulate the removal of causes from state courts

and for other purposes." Approved March third, eighteen

hundred and seventy-five: Provided, '\\\zX in the said cir-

cuit court said suit or suits shall be advanced to hearing in

preference to all other civil cases on the dockets; and pro-
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vided further, That no right of appeal shall exist after six

months from the entering of a final decree in said circuit

court.

" Sec. 2. That the vState of Oregon and any person

or corporation claiming any interest under or through tlie

grants aforesaid in the lands to be affected by said suit or

suits and whether made a party thereto or not, may inter-

vene therein by sworn petition to defend his interests therein,

as against the United States, or against each other, and affect-

ing the said question of forfeiture, and may, upon such

petition for intervention, also put in issue and have adjudi-

cated and determined any other question, whether of law or

of fact, which may be in dispute between said intervener and

the United States, and affecting the right or title to any part

of the lands claimed to have been embraced within the grants

of lands by the United States to or for either of said wagon

roads. Should the lands embraced within said grants or

either of them or any portion thereof, be declared forfeited

by the final determination of said suit or suits, the same shall

be immediately restored to the public domain and become

subject to disposal under the general land laws ; and should

the final determination of said suit or suits maintain the right

of the aforesaid wagon road grantees or their assigns to the

lands embraced in said grants, the Secretary of the Interior

shall forthwith adjust said grants in accordance with such

determination, and shall cause patents to be issued for the

lands inuring to said grantees under said wagon road grants

and which have been heretofore unpatented
;
providedfurther.

That the lands actually settled upon or occupied and used as

a homestead or for agricultural or grazing purposes in cases
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in which such settler or occupant has acquired the title of the

State of Oregon under the grants recited in the first section

of this Act to the same, not exceeding one section to any one

settler or occupant, shall not be included in such suit, and

such settler or occnpant shall not be made a party thereto,

anything in this act to the contrary notwithstanding." Ap-

proved March 2d, 1889.

This suit was brought by the Attorney General of the

United States, under and in pursuance of the foregoing Act.

THE BILL OF COMPLAINT.

The bill of complaint filed in the Circuit Court of the

United States for the District of Oregon, on the 30th day of

August, 1889, omitting the exhibits, is as follows:

I. And thereupon your orator shows to your Honors

that on the 2d day of July, A. D. 1864, the Congress of the

United States passed, and the President duly approved an

Act granting to the State of Oregon to aid in the construction

of a wagon road from Eugene City, by way of middle fork

of Willamette River and the most feasable pass in Cascade

Range of mountains, near Diamond Peak, to the eastern

boundary of the State, the alternate sections of public land,

designated by odd numbers to the extent of three sections on

each side of said road : That said Act provided that the

lands granted should be exclusively applied to the construct-

ion of the road and to no other purpose : That they should

be disposed of only as fast as the work upon the road pro-

gressed : That lands lying within the limit fixed by said Act



and therefore reserved or appropriated, should be reserved

from the operation of said Act, except so far as it might be

necessary to locate the road over the same, in which case a

right of way to the width of one hundred feet was granted :

That the land granted thereby to the State of Oregon should

be disposed of by the Legislature thereof for the uses and

purposes therein set forth and for no other purposes, that the

road should be and remain a public highway for the use of

the United States, free from toll or other charges, upon the

transportation of any property, troops or mails of the United

States, and also that the road should be constructed with

such width, gradation and bridges as to permit of its regular

use as a wagon road, and in such other special manner as the

State of Oregon might prescribe: That said Act further

provided that the lands thereby granted to the State of

Oregon should be disposed of only in the following manner,

that is to say : That a quantity of land not exceeding thirty

sections might be sold and when the Governor of the State

should certify to the Secretary of the Interior that ten co-

terminus miles of said road were completed, then another

quantity of land granted by the Act, not exceeding thirty

sections, might be sold and so on from time to time unti]

said road should be completed, and if the road was not com-

pleted within five years, no further sales should be made, and

he lands remaining unsold should revert to the United

States.

II. And your orator further shows to your Honors that

on the 24th day of October, A. D. 1864, the Legislative

Assembly of the State of Oregon passed, and the Governor

approved an. Act entitled, " An Act Donating Certain Lands
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to Oregon Central Military Road Company," which Act,

after referring to the Act of Congress aforesaid, granted to

Oregon Central Military Road Company all lands, rights of

way, rights, privileges, and immunities granted or pledged

to the State of Oregon, by said Act of Congress aforesaid,

for the purpose of aiding said Oregon Central Military Road

Company in constructing the road mentioned and described

in said Act of Congress aforesaid, and upon the conditions

and immunities therein prescribed : And further that the

said Act of the said Legislative Assembly granted and

pledged to the said Oregon Central Military Road Company

all moneys, lands, rights, privileges and immunities which

might thereafter be granted to the State of Oregon to aid in

the construction of said road, for the purposes and upon the

conditions mentioned in said Act of Congress, or which

might be mentioned in any further grant of money or land

to aid in constructing said road ; That on the 26th day of

December, 1866, the Congress of the United States passed

and the President approved an Act amending the Act of

Congress aforesaid, and granting to the State for the purpose

set forth in said Act aforesaid, such odd sections or parts of

odd sections, not reserved or otherwise legally appropriated,

within six miles on each side of said road to be selected by

the Surveyor-General of the State of Oregon, as should be

sufficient to supply any deficiency in the quantity of said

grant as prescribed in said Act of Congress aforesaid, occas-

ioned by any lands sold or reserved or to which the rights of

pre-emption or homestead had attached, or which for any

reason might not be subject to the said grant within the

limits designated in said Act of Congress aforesaid.
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III. And your orator further shows to your Honors that

the State of Oregon never at any time passed any laws what-

soever for the special purpose of carrying the Act of Congress

aforesaid into effect, but long before the passage and approval

of said Act of Congress, and on the 14th day of October, A.

D., 1862, the Legislative Assembly of the State of Oregon

passed an Act entitled " An Act providing for j^rivate incor-

porations and the appropriation of private property there-

for, " which was approved by the Governor of Oregon on

said day last aforesaid, which Act provided among other

things, that any road, other than a railway, constructed by a

corporation formed under the said law, should be cleared of

standing timber for thirty feet in width, that said road should

have a track in the center not less than sixteen feet in width,

finished and kept in good traveling condition, except when

the cut of said road is six feet or more deep on either side,

in which case said road need not be more than ten feet wide,

with turnouts of sixteen feet in width for every quarter of a

mile of said narrow track. And said Act of the Legislative

Assembly of Oregon last aforesaid also provided that all

streams or other waters upon the line of such roads should be

safely and securely bridged, except where the County Court

of the County wherein the line of such road may cross such

streams or other water, or if such stream or other water form

the boundary between two Counties, then the County Court

of either of said Counties might authorize the corporation to

place a ferry boat upon such stream or other water, to be

kept and run for such toll as the County Court might pre-

scribe, and in the manner required of ferries established

under the general statutes in relation to ferrjes ; or except
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where such County Court might authorize such corporation

to connect their road with a ferry, at the date of said Act or

thereafter established over such stream or other water under

the general statutes in relation to ferries, and that said pro-

visions of said Act of the Legislative Assembly of the State

of Oregon last aforesaid, have been in force at all times since

the 114th day of October, 1862, and still remain in force.

IV. And your orator further shows to your Honors that

the Oregon Central Military Road Company is a private cor-

poration purporting to have been incorporated on the 15th

day of April, A. D., 1864, under and by virtue of the gen-

eral laws of the State of Oregon providing for private

incorporations and the appropriation of private property

therefor. That the enterprise and business in which the said

corporation proposed to engage was the location, construction

and operation of a road suitable for the use of pack trains,

wagons and other conveyances from Eugene City, Oregon,

in a southeasterly direction to the southeastern corner of the

State of Oregon by way of the middle fork of the Willamette

River.

V. And your orator further shows to your Honors that

on the 27th day of July, 1866, the officers, stockholders and

agents of the Oregon Central Military Road Company and

other persons acting in their interest and in the interest of

said Company, falsely and fraudulently represented to Addi-

son C. Gibbs, then the Governor of Oregon, that said road

had been constructed for fifty miles from Eugene City, east-

ward, as by law required ; they, the said officers, stockhold-

ers, agents and representatives and other persons aforesaid.



then and there well knowing that said representations were

false, and that the said road had not been constructed in any

respect according to law, or at all ; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from the

said Addison C. Gibbs, as Governor of the State of Oregon,

a certificate declaring that the said road had been constructed

in accordance with the Act of Congress aforesaid, approved

July 2d, 1864, and of the Act of the Legislative Assembly

aforesaid, approved October 24, 1864.

That the said Addison C, Gibbs, then Governor of

Oregon, in consequence of said false and fraudulent repre-

sentations, made as aforesaid by the persons aforesaid, made

and issued the following certificate :

State of Oregon, Executive Department.

Salem, July 27, 1866.

Sir :—I hereby certify that in accordance with an Act of

Congress approved July 2d, 1864, entitled " An Act granting

lands to the State of Oregon to aid in the construction of a

military road from Eugene City to the southern or eastern

boundary of said State, " and in accordance with the Act of

the Legislative Assembly of the State of Oregon, approved

October 24th, 1864, entitled "An Act donating certain lands

to the Oregon Central Military Road Company, " I have

passed over and carefully examined the first 50 miles of the

Oregon Central Military Road Company, beginning at

Eugene City and extending eastward and towards the south-

ern or eastern boundary of the State of Oregon.



And I further certify that the first continuous 50 miles

of said road, beginning at Eugene City, are completed in

accordance with the requirements of said Act of Congress

and the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the Governor : Samuel E. May,

[ SEAL.
]

Secretary of State.

The Secretary of the Interior.

VI. And your orator further shows to your Honors that

it was noi and is not true that the Oregon Central Military

Road Company, had at any lime whatsoever, constructed or

caused to be constructed, the fifty miles of road referred to

in the said certificate, and that in order to procure the said

certificate and to use the same to secure the possession and

control of the lands within the limits of the grant provided

for in the Act of Congress first hereinbefore pleaded, the

said Company, by its officers, agents and representatives,

fraudulently pointed out to the said Addison C. Gibbs,

Governor aforesaid, a county road to which said Company

never at any time had any legal right whatsoever, and led the

said Governor to believe that said road was owned and had

been constructed by said Company under and by virtue of

the Acts of Congress and of the Legislative Assembly of

Oregon aforesaid, and the said certificate was fraudulently

and inequitably obtained.
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VII. And your orator further shows to. your Honors

that on tlie 26th day of November, A. D., 1867, the officers,

stockholders and agents of the Oregon Central Military

Road Company, and other persons acting in the interest

thereof, falsely and fraudulently represented to George L.

Woods, then the Governor of Oregon, that forty-two and

one-half additional miles of said road had been constructed

as by law required ; they, the said officers, stockholders,

agents and representatives and other persons aforesaid, then

and there well knowing that said representations were false,

and that the said road had not been constructed in any

respect according to law, or at all ; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from the

said George L. Woods as Governor of the State of Oregon,

a certificate declaring that the said voad had been constructed

in accordance with the Act of Congress aforesaid, approved

July 2d, 1864, and the Act of the Legislative Assembly

aforesaid, approved October 24th, 1864.

That the said George L. Woods, then Governor of

Oregon, in consequence of said false and fraudulent repre-

sentations, made as aforesaid by the persons aforesaid, made

and issued the following certificate :

State of Oregon, Executive Office,

Salem, November 26, 1867.

To all to whom these presents shall come, greeting:

This certifies that the section of the Central Military

Road extending from the point to which it has already been
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being 42^.2 miles, more or less, having been carefully in-

spected and found to be well and faithfully built and fully up

to the requirements of the law, therefore the same is

approved and received.

In witness whereof I have hereunto signed my name and

caused the seal of the State of Oregon to be affixed, the day

and year first above written.

Geo. L. Woods.

Attest: Samuel E. May,

[seal] Secretary of State.

VIII. And your orator further shows to your Honors

that it was not and is not true that the Oregon Central Mil-

itary Road Company had at any time whatsoever constnicted

or caused to be constructed said forty-two and one-half miles

of road, and this the said George L. Woods, governor afore-

said, then and there well knew, and that it was not and is not

true that a careful, or any inspection of any road constructed,

or owned by the Oregon Central Military Road Company,

had been made by the authority of the said governor.

IX. And your orator further shows to your Honors

that said certificate was procured by the said Oregon Central

Military Road Company by and through false and fraudulent

representations aforesaid by the officers, stockholders, agents

and persons aforesaid, in order to enable it falsely and fraud-

ulently to obtain possession and control of the lands lying

within the hmits of the grant of land provided for in the Act
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of Congress aforesaid, and co-terminus with said forty-two

and one-half miles, and that the acceptance of said pretended

road by the governor aforesaid was a fraud upon the United

States of America.

X. And your orator further shows to your Honors

that on the 12th day of January, A. D. 1870, the officers,

stockholders and agents of the Oregon Central Military Road

Company and other persons acting in their interest and in

the interest of said Company, falsely and fraudulently repre-

sented to George L. Woods, then the Governor of Oregon,

that said road had been constructed as by law required: and

presented a map falsely showing the same and the route

thereof; they, the said officers, stockholders, agents and rep-

resentatives, and other persons aforesaid, then and there well

knowing that said representations were false and that the said

road had not been constructed in any respect according to

law, or at all; that they and each of them made the said false

and fraudulent representation for the sole and only purpose

of fraudulently procuring from the said George L. Woods, as

Governor of the State of Oregon, a certificate declaring that

the said road had been constructed in accordance with the

Act of Congress aforesaid, approved July 2d, 1864, and of

the act of the Legislative Assembly aforesaid, approved

October 24th, A. D. 1864.
'

That the said George L. Woods, then Governor of

Oregon, in consequence of said false and fraudulent repn

sentations, made as aforesaid by the persons aforesaid, mac'

and issued the following certificate:
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State of Oregon:

I, George L. Woods, Governor of the State of Oregon,

do hereby certify that this plat or map of the Oregon Central

Military Road has been duly filed in my office by the said

Oregon Central Military Road Company, and shows that

portion of the said road commencing at Eugene City, Oregon,

and ending at the eastern boundary of the State, which has

been completed as required by the Act of Congress approved

July 2, 1864, entitled "An Act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the eastsrn boundary of said State," and the

Act of the Legislative Assembly of the State of Oregon,

approved October 24th, 1864, entitled "An Act donating

certain lands to the Oregon Central Military Road Com-

pany," granting lands to said company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.

Done at Salem on this the 12th day of January, A. D.

1870,

George L. Woods,

Governor.

By the Governor: Samuel E. May,

[seal.] Secretary of State.

XL And your orator further shows to your Honors

that it was not and is not true that the Oregon Central Mili-

tary Road Company had at any time whatsoever constructed



28

or caused to be constructed, a road upon any line of route

located or surveyed by said company or by any other cor-

poration, person or persons, anywhere within the limits of

the grant of land provided for in the Act of Congress afore-

said, or at all, and this the said George L. Woods, governor

aforesaid, then and there well knew, and that it was not and

is not true that the said governor made or caused to be made

a careful, or any, examination of any road constructed, or

owned by the Oregon Central Military Road Company.

XII. And your oratpr further shows to your Honors

thai all of said certificates were procured by the said Oregon

Central Military Road Company by and through the false

and fraudulent representations aforesaid by the officers,

stockholders, agents and persons aforesaid in order to enable

it falsely and fraudulently to obtain possession and control of

the lands lying within the limits of the grant of land provided

for in the Act of Congress aforesaid, and that the acceptance

of said pretended road by the Governor and the acting Gov-

ernor aforesaid was a fraud upon the United States of

America.

XIII. And your orator further shows to your Honors

that the said road never was built, graded, bridged, cleared

or constructed, either in whole or in part, so as to be a public

highway, or so as to permit of the transportation of any

property, troops or mails of the United States over the same,

and was not and never has been maintained as a public high-

way, by either or any of the defendants herein, or any person

or persons claiming any interest in the lands embraced within

the limits provided for by the said Act of Congress.
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XIV. And your orator further shows to your Honors

that notwithstanding the provisions of the Act of Congress

declaring that the lands granted thereby should be exclusively

applied to the construction of the road and to no other pur-

pose, neither the said lands, nor the proceeds thereof, have

ever been exclusively or at all applied to the construction of

the road, or any part thereof, or to the construction of any

bridges thereon, or the establishment of any ferries on any

streams along the line of the road or any part thereof.

XV. And your orator further shows to your Honors

that the lands granted by the said Act of Congress were not

and have not been disposed of by the State of Oregon, or by

the Legislative Assembly thereof, for the purposes expressed

in said Act of Congress or any thereof.

XVI. And your orator further shows to your Honors

that on the i8th day of June, A. D. 1874, the Congress of the

United States passed and the President duly approved an act

which, after reciting that certain lands had there-

tofore, by Acts of Congress, been granted to the State of

Oregon, to aid in the construction of certain military wagon

roads in said state, and that there was no existing law provid-

ing for the issuing of formal patents for said lands, provided

as follows

:

"That in all cases when the roads, in aid of the con-

struction of which said lands were granted, are shown by the

certificate of the Governor of the State of Oregon,

as in said acts provided, to have been constructed

and completed, patents for said lands shall issue
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in due form to • the State of Oregon, as

fast as the same shall, under said grants, be selected and cer-

tified, unless the State of Oregon shall, by public act, have

transferred its interests in said lands to any corporation or

corporations, in which case the patents shall issue from the

General Land Office to such corporation or corporations upon

the payment of the necessary expenses thereof: Provided,

That this shall not be construed to revive any land grant

already expired, nor to create any new rights of any kind,

except to provide for issuing patents for lands to which the

State is already entitled."

XVII. And your orator further shows to your Honors

that on the 13th day of November, 1867, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled and

imposed upon by the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and effect of a

patent duly issued by the United States, which list, so cer-

tified, contained a description of 19,153 23-100 acres of land

intended to be granted by said Acts of Congress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and effect of a
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tified, contained a description of 167,633 57-100 acres of

land intended to be granted by said Acts of Congress.

That on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land Office of the United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit ot said road, a certified list of land,

which the said defendants claim has the force and eff"ect of a

patent duly issued by the United States, which list, so cer-

tified, contained a description of 113,504 91-100 acres of

land intended to be granted by said Acts of Congress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the. United States, being deceived, misled

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim, has the force and effect of a

patent duly issued by the United States, which list so certified

contained a description of 23,458 48-100 acres of land in-

tended to be granted by Ihe said Acts of Congress.

That on the 13th day of April, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land Office of the United States, being deceived,

misled and imposed upon by the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to the
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State of Oregon, for the benefit of said road, a certified list

of land which said defendants claim has the force and effect

of a patent duly issued by the United States, whish list so

certified contained a description of 23,475 66-100 acres of

land intended to be granted by said Acts of Congress.

That on the 8th day of December, 1871, the Secretary

of the Interior Department and the Commissioner of the

General Land Office of the United States, being deceived,

misled and imposed upon by the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to the

State of Oregon, for the benefit of said road, another certi-

fied list of land which said defendants claim, has the force

and effect of a patent duly issued by the United States,

which list so certified contained a description of 9,641 14-100

acres of land intended to be granted by said Acts of Con-

gress.

That on the 2d day of April, 1873, ^^^ Secretary of the

Interior Department, and the Commissioner of the General

Land Ofhce of the United States, being deceived, misled and

imposed upon by the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of

Oregon, for the benefit of said road, another certified list of

land which said defendants claim has the force and effect ot

a patent duly issued by the United States, which list so cer-

tified contained a description of 4,459 94-100 acres of land

intended to be granted by said Acts of Congress.

Copies of said lists of land so certified are hereto

attached and marked Exhibits

and made part of this bill of complaint.
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That thereafter the President of the United States, being

deceived, misled and imposed upon by ihe false and fraud-

ulent certificates hereinabove set forth, issued to the defend-

ant, the Oregon Central Military Road Company, patent or

patents for 40,913 24-100 acres of land included in the grants

made or intended to be made by said Acts of Congress,

copies of which patent or patents are hereto annexed, marked

Exhibits and , and

made part of this bill of complaint.

XVIII. And your orator further shows to your Honors

that on the 12th day of May, A. D. 1874, the Oregon Cen-

tral Military Road Company, by its then president, Theodore

Wygant, and its then secretary, John M. Drake, made,

executed and delivered to B. J. Pengra a deed, a certified

copy of which is hereunto attached, marked Exhibit
,

and made a part hereof; and that said deed was filed for

record in the office of the County Clerk of Lane County

Oregon, on May 14, 1874, and recorded in Record of Deeds

for Lane County, Oregon, in volume , on pages

That on the 12th day of October, A. D. 1874, the

Oregon Central Military Road Company, by its then presi-

dent, Theodore Wygant, and its then secretary, John M.

Drake,made, executed and delivered to B. J. Pengra a second

deed, a certified copy of which is hereunto attached, marked

Exhibit , and made a part hereof; and that said deed

was filed for record in the office of the County (^lerk of Lane

County, Oregon, on October 20, A. D. 1874, and recorded

in Record of Deeds for Lane County, Oregon, in volume

, on pages
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That on the 15th day of May, A. D. 1874, B. J. Pengra

and C. E. Pengra, his wife, made, exec:uted and delivered to

G. W. Colby, John Boggs, N. D. Rideout, W. H. Parks, R.

F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunning, W. C.

Belcher and T. B. Simpson a deed, a certified copy of which

is hereunto attached, marked Exhibit
,. and made a

part hereof; and that said deed was filed for record in the

office of the County Clerk of Lane County, Oregon, on May

15th, A. D. 1874, and recorded in Record ot Deeds for Lane

County, Oregon, in Volume , on pages

That on the 15th day of October, A. D. 1874, B. J.

Pengra and C. E. Pengra, his wife, made, executed and

delivered to G. W. Colby, Nicholas Lunning, E. B. Pond, J.

M. Peck, Isaac Allen, B. F. Baker, M. P. Jones, C H. Hol-

brook, W. C. Belcher, N. D. Rideout and Isaac Lohman a

deed, a certified copy of which is hereunto attached and

marked Exhibit , and made a part hereof; and that

said deed was filed for record in the office of the County Clerk

of Lane County, Oregon, on October 21, A. D. 1874, and

recorded in Record of Deeds of Lane County, Oregon, in

Volume , on pages

That on the day of
,

A. D. 18 , said G. W. Colby, Nicholas Lunning, E. B.

Pond, J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones,

C. H. Holbrook, W. C. Belcher, N. D. Rideout and Isaac

Lohman made, executed and delivered to the California and

Oregon Land Company, a certified copy of which is

hereunto attached, marked exhibit , and made part

hereof; which said deed was filed for record in the office of
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the County Clerk of Grant County, Oregon, on the

day of A. D. i8 , and was recorded

on pages
, ,

and , in volume

of the Record of Deeds in and for said Grant County.

That each and every of said deeds conveyed the lands in

bulk, and purported to grant to the respective grantees all

the lands lying and being in the State of Oregon, granted or

intended to be granted to the State of Oregon by the Act of

Congress first hereinabove pleaded and granted or intended

to be granted by the State of Oregon to the Oregon Central

Military Road Company by the Act of the Legislative

Assembly first hereinabove pleaded; and that the substantive

parts of both of said acts are recited in all of the said deeds

and expressly made parts of each thereof.

XIX. And your orator further shows to your Honors

that the California and Oregon Land Company is a private

corporation purporting to have been incorporated under the

the general laws of the State of California, on the 9th day of

January, 1877. That the enterprise and business in which

the said corporation proposed to engage was, among other

things, that of buying and selling lands in the State of

Oregon. That the incorporators were N. D. Rideout, VV.

H. Parks, Wm. C. Belcher, R. F. Parks, M. P. Jones, E. B.

Pond, G. W. Colby, J. iSl. Peck, James Carolan, Nicholas

Lunning, B. F. Baker, Isaac Lohman, Isaac Allen, Edgar

Mills, Orrin Gowell, Robert Hamilton and John Boggs; that

the said corporation is still in being, and that E. B. Pond is

the president and Abraham Halsey the secretary thereof.
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that the maps or plats referred to in the certificates herein-

above set forth, showed the line of the pretended road to be

four hundred and twenty miles, which would make the grant

of lands covered by the Act of Congress first aforesaid

embrace in the aggregate about seven hundred and twenty

thousand acres, of which four hundred and two thousand, two

hundred and forty and 67-100 acres have been in effect

patented to the said road company,and for the remaining three

hundred and seventeen thousand, seven hundred and fifly-

nine and 33-100 acres the said company inequitably claims

the right to have a patent issue therefor.

XXI. And your orator further shows to your Honors

that each and every of the defendants, to-wit : The Oregon

Central Military Road Company, B. J. Pengra, C. E.

Pengra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lun-

ning, W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac

Lohman, A D. Breed, the California and Oregon Land

Company, at the time of the execution and delivery of

the deeds aforesaid, and at the time of the accruing of their

or any of their interests in said lands aforesaid, had full

knowledge that the road provided for by the Act of Congress

first aforesaid had not at any time been constructed and

maintained as required by said act of Congress and by the

laws of the State of Oregon, so as to be in any sense what-

soever a public highway, or so that it could be used by the

United States or by any of the citizens or residents thereof

bS a public highway, or so that the United States could
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transport its property, troops or mails over the same, and

also had full knowledge that no grades had been established

or constructed upon said road or any part thereof, that no

clearing had been done on any part thereof, no bridges

built over any streams on the line thereof, no cuts made

and no turnouts constructed anywhere on said line of road

by the Oregon Central Military Road Company, or by any of

the grantors or grantees mentioned and described in any of said

deeds aforesaid, and that no ferries had been established or

maintained over any streams on the line of said road; and had

full knowledge that said road was not begun nor completed with-

in five years from the date of the passage of the Act of Congress

first aforesaid, and that it had never been begun, constructed or

maintained, and that each and every of said defendants well

knew that the statements made in the certificates of the Gov-

ernors and Acting Governor of Oregon herein-

above set forth were false, that the Governors and Acting

Governor did not at any time whatsoever examine the road

referred to in the said certificates, and that the said certifi-

cates had been procurred by false and fraudulent represen-

tations as aforesaid and that the patents aforesaid were pro-

cured to be issued upon said false and fraudulently procured

certificates.

PRAYER.

I. Your orator therefore prays that all the lands granted

to the State of Oregon by the Act of Congress of date July

2d, A. D. 1864, be decreed forfeit to the United States and

restored to the public domain.
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II. That the pateftts described in this Bill of Complaint

be declared fraudulent and void.

III. That the certificates described in this Bill of

Complaint be declared fraudulent and void.

IV. That the deeds described in this Bill of Complaint

be declared fraudulent and void.

V. That the. United States have such other and fur-

ther relief as to equity seemeth meet.

VI. That the United States Writ of Subpoena may

issue requiring the defendants to appear in this Honorable

Court under certain pains and penalties therein pre-

scribed, and answer the foregoing Bill of Complaint.

VII. And that the defendants pay the costs, expenses

and disbursements of this suit.

EXCEPTIONS TO THE BILL OF COMPLAINT.

Exceptions were filed to the bill of complaint upon the

ground of impertinence.

The first exception relates to so much of said bill as sets

forth the Act of the State of Oregon, passed October 14,

1862, providing the manner of constructing roads other than

railroads in said State, ( Par. Ill ) which exception was sus-

tained and said matter expunged.
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The second exception relates to so much of the bill as

alleges that the road was not and never has been maintained

as a public highway by either or any of the defendants, or

any person or persons claiming any interest in the lands

embraced within the limits provided for by said Act of Con-

gress, (Par. XIII) and was sustained and said matter ex-

punged.

The third exception relates to the allegation of non-

maintenance of the road, and was sustained and said matter

expunged.

Upon petition of the defendants they were allowed to

file more than one plea, (i) bona fide purchase, (2) delays,

losses and estoppel, (3) effect of Governor's certificate.

'i'he California and Oregon Land Company filed its

pleas and answer in support of and accompanying the pleas.

The Counsel tor the Government had the pleas set down for

argument, and upon consideration thereof they were held

sufficient, and a decree was entered sustaining the pleas and

dismissing the bill.

From this decision the Government appealed to the

Supreme Court of the United States, where this case and

several other cases of like character were heard at the

October, 1890 term thereof, and the said decision reversed

and the causes remanded with directions to the Court below to

allow the Government to file a replication to and to take

issue upon the said pleas ( 140 U. S. 599. )
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The California and* Oregon Land Company by said plea,

alleges the transfer to the Oregon Central Military Road

Company of all lands, etc., granted by the Act of Congress

of July 2, 1864.

That the Governor issued several certificates as portions

of the road in question were completed.

That said grant of lands and all rights and interests

thereunder were, by sundry mesne conveyances, conveyed to

and vested in this defendant.

Second. For a second plea said defendant alleges the

transfer by the State of Oregon, and the certifying of the

Governor and the listing by the Commissioner of the

General Land Office and the Secretary of the Interior, of

361,327.43 acres of land of the aforesaid grant.

That May 15, 1874, certain of the defendants named,

placing confidence in said certificates of the Governor, and

also in said certified lists, purchased for $200,000.00 from

other defendants named, all of said granted lands and paid

said sum therefor, and that such purchase and payment were

in good faith.

That the Company now holding said lands received the

same without any notice or any reason to suspect that there

had been any fraud or misrepresentation or failure of duty in

the examination or certifying aforesaid.

That the promoters of said land company have paid in

the care and expense attending said land the sum of $Sj,-
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775- io> arid in taxes levied under the laws of Oregon the

sum of $39,362.12.

That portions of the stock of said land company have

been sold from time to time to others than original stock-

holders, such purchasers buying in reliance upon the Acts

aforesaid, all of which matters appear in the record.

The said California and Oregon Land Company, after

the case came back from the Supreme Court, by leave of the

Court filed an amended answer in support of said plea,

modifying in several particulars the original answer. The

first answer alleged that the road had been constructed and

that the certificates were true and were made without any

representation or fraud, and was, in fact, a general answer to

each and every allegation of the bill, and admitted or denied

the same, and would, under the rules of equity pleading been

treated as overruling the plea, and as a general answer

Souer vs. Meger, 2 Paige, 574.

Story Eq. Pld., Sec. 688.

The amendedifllM**/however, admits the first, second,

third, fourth, sixteenth and nineteenth paragraphs of said

bill, and as to the matter stated in the other paragraphs

thereof, alleges that it had no notice, knowledge or infor-

mation of the matters therein charged.
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There is no denial jn the plea or amended answer of the

allegations of the bill that the road was not constructed, or of

the allegation that the certificates of the Governors were

fraudulently obtained, but the effect of the plea and answer

is that the defendant had no notice, knowledge or informa-

tion thereof, and is a bona fide purchaser notwithstanding the

fact that no road was ever constructed, and that the certifi-

cates were fraudulent.

A general replication to the said plea and answer was

filed and the cause put at issue.

The following proceedings were had before the examiner:

"August 6th, 1 89 1, 1:30 p. M.

At this day the above entitled cause came on for taking

testimony before me at my office in the City of Portland, in

said District, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, his

assistant, and the defendants appearing by Rufus Mallory, of

their counsel ; whereupon the following proceedings were

had to-wit

.

Geo. H. Durham,

Examiner.

Counsel for the complainant novv state that they claim

under the issues joined in this suit, that the burden is upon it

to begin the taking of testimony in support of the bill to

prove the allegations of fraud therein charged, and notice
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thereof to the defendants, and at this time propose to offer

testimony in support of their bill, and for that purpose call

as a witness in behalf of the complainant herein, George

Joseph, and ask to have him sworn, and to have his testi-

mony taken herein as required by the 67th Rule of the

Supreme Court as amended.

Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant, for the purpose of proving the allegations of

its bill at this time, and claims that the only questions to be

established by proof are upon issues between the plea and the

reply filed lierein ; that the onus of proof of the truth of the

plea is on the defendant, and that the question of construction

of the road or any other questions of fraud charged in the bill

cannot be enquired about, but evidence can only be now

introduced to prove the truth of the plea; therefore objects

to the calling of the witness and to the witness being sworn

or examined at this time.

George Joseph being called as a witness in belialf of the

complainant and duly sworn, testifies as follows :

Direct examination. Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland-, Oregon, occupation, law student.

Q. Are you acquainted with the line of the Oregon

Central Military Road leading from Eugene over the Mount-

ains to Southeastern Oregon ?
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Objected to by counsel for defendant as incompetent,

immaterial and not proper testimony to be introduced at this

time.

A. Yes, sir, I am.

Q. Have )ou been living on the line of this road at

any time?

Objected to as immaterial and incompetent.

A. Yes, near it, within five miles of it.

Q. I will ask you to state fully whether or not any

wagon road was ever constructed or built by the Oregon

Central Military Road Company over or upon the route of

said road, and state fully all that you know about the manner

in which said road was built, if any was built, whetiier the

streams across which it was built were bridged, whether any

grades were made or turn-outs, and state fully the manner in

which said road was built and constructed, if any such road

was built, and when it was and by whom ?

Counsel for the defendant objects to the question as im-

material and irrelevant, that under the pleadings as they stand

now in the court, testimony concerniug the construction of

the road cannot be introduced, and ought not to be intro-

duced into the record, and counsel therefore requests the

examiner that before this answer is made, the question as to

its materiality and competency and its whole relation to the

case shall be certified to the court for its determination and

decision before any further testimony is taken.
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Examiner's Note : I am requested by the defendant's

counsel under the provisions of the United States Equity rule

No. 67, to certify to the Court for its consideration and

determination three questions

:

First—Whether or not the burden of proof is upon the

complainant to maintain at this time by its testimony the

allegations of the bill, so that it will be entitled to the affirm-

ative in opening and closing the testimony ; and

Secondly—Whether or not it is competent for the com-

plainant to introduce at this time evidence tending to show

the manner of the construction of the alleged road, the fact

that such construction did not comply with the law, and that

the defendants had notice thereof; and

Thirlly—Whether under the pleadings as they now are

in the cause, the only matter to be proved is the truth of the

matter in issue between the plea and the replication, and

whether the afifirmative of this proof is not upon the defend-

ant.

And accordingly I herewith certify these questions to

the court for its consideration.

Respectfully submitted,

Geo. H. Durham,

Examiner. "

The objections were sustained by the court and the de-

fendant allowed to begin.
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The defendant then took its testimony in support of said

pleas and rested.

The following proceedings were then had before the

examiner :

"The parties to the above entitled suit appeared before

me at my office, the United States being represented by A.

H. Tanner, Esq., its counsel, and the defendant by Rufus

Mallory, Esq., of its solicitors, whereupon the following pro-

ceedings were had to-wit:

"Counsel for the complainant now offers to call witnesses

to show that the wagon road known as the Oregon Central

wagon road, and referred to in the bill in this suit, was

never built as required by the Act of Congress ^nd that the

certificates of the Governors that it was built and constructed

were obtained by misrepresentation.

"Counsel for the defendant, the California and Oregon

Land Company, objects to the introduction of this testimony

as immaterial and irrelevant for the purpose of controverting

the matters contained in the plea or the testimony introduced

in pursuance thereof.

lit^^^c"Examiner—Let the record show thatlWyjJW'^wCduly

sworn as a witness in behalf of the complainant in this

case, was thereupon called to the stand and interrogated by

the complainant's counsel as follows:

QuEs—State fully and at length all you know as to

whether or not the wagon road known as the Oregon Central
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Military Wagon road, referred to in the bill in this suit, was

ever built or constructed, and describe fully all that was done

by said company in reference thereto, and state fully also all

that you know in reference to the way the certificates of the

Governors of Oregon that said road or portions thereof had

been built were obtained.

"Counsel for defendant objects to the question as irrelevant

and immaterial to the issue made by the plea in this cause,

and as immaterial for the purpose of answering any evidence

taken in support of the plea, and for the further reason that

the plea raises no issue upon the question of the construction

of the road or the issuance of the certificates, and before an

answer shall be made to the question, counsel for defend-

ant, the California and Oregon Land Company, requests the

examiner to certify the question to the Court for his opinion

as to whether the question should be answered.

EXAMINER'S NOTE.

"Before taking the answer, I will certify this question to

the Court as requested by counsel for the defendant, for the

purpose of taking the opinion of the Court as to the relevancy

and materiality of the testimony sought by the question re-

ferred to.

"Geo. H. Durham,
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The objections wepe sustained by the Court and no fur-

ther testimony was ofiFered by the Government.

A trial was duly had upon the pleadings and proofs and

a decision was made on the 7th day of December, 1891, sus-

taining the plea of bona fide purchasers and dismissing the

bill and a decree entered accordingly.

From this decree the Government has appealed to this

('ourt.

ASSIGNMENT OF ERRORS.

1. The Court erred in sustaining defendants first ex-

ception to the portion of said bill relating to the Act of the

Legislative Assembly of the State of Oregon, passed October

14, 1862, providing the manner of constructing roads, other

than railroads in said State.

2. The Court erred in sustaining the second exception

of said defendant to the portions of said bill relating to said

road not having been maintained as required by said Act of

Congress.

3. The Court erred in sustaining the third exception of

the said defendant to the portions of said bill relating to the

non-repair of said road.

4. The Court erred in sustaining the defendant's objec-

tion to the testimony offered by the Government to show that
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said wagon road was never built and that the certificates of

the Governors that such road was built were obtained by

misrepresentation and fraud.

5- The Court erred in sustaining the defendant's ob-

jection to the testimony offered by the Government after the

defendants had rested their case, to show that said road had

never been built and that the certificates of the Governors

that it was built were obtained by misrepresentations and

fraud.

6. The Court erred in sustaining the said plea of the

defendant, the California and Oregon Land Company, and

in dismissing the bill.

7. The Court erred in the finding made by the said

decree that the certificates of the Governors of the State of

Oregon, declaring the road to have been duly constructed

were truthfully made, without any fraud or misrepresentation

on the part of any one, for the reason that such finding is

contrary to the admissions made by the pleadings and against

the evidence.

8. The Court erred in finding in and by' the said

decree that the said California and Oregon Land Company is

the purchaser of said land from the Oregon Central Military

Road Company in good faith and for a valuable considera-

tion and without notice of any fraud or misrepresentations on

the part of the said Oregon Central Military Road Company
or any one else, for the reason that the said finding is against

the evidence and contrary to law.

9. The said decree is against the evidence and contrary

to law.
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ARGUMENT.

I.

The State Act of 1S62, Providing the Manner of Con-

structing Wagon Roads, Applvs to the Road in

Question.

We claim the Court erred in sustaining the defendant's

first exception, thereby holding that none of the provisions of

the Act of the Legislative Assembly of the State of Oregon of

October 14, 1862 have any application to the road author-

ized by Congress and now under consideration. The Act of

Congress making the grant contained the following pro-

vision.

"That said road shall be constructed of such width,

gradation and bridges as to permit of its regular use as a

wagon road, and in such other special manner as the State of

Oregon may prescribe."

The Act of the State of Oregon, transferring the land

grant to the Oregon Central Military Road Company pro-

vides :

"That there is hereby granted to the Oregon Central Mil-

itary Road Company all lands, rights, privileges and immunities

heretofore granted or pledged to this State by the Act of
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Congress, iu this Act heretofore recited, for the purpose of

aiding said Company in constructing the road mentioned and

described in said Act of Congress, upon the conditions and

h'mitations therein prescribed."

It is claimed on behalf of the government that the Con-

gressional granting act should be liberally construed and

given effect according to the manifest intention of Congress.

The State law of 1862, regulating the manner of construct-

ing roads, was in force at the time the granting act was

passed and has ever since remained in force. It is admitted

that the Oregon Central Military Road Company was incor-

porated under the general laws of the State. It was incor-

porated with the view of constructing the land grant road.

Some special manner of construction prescribed by the State

is plainly contemplated by Congress. The Act of Congress

left the manner of construction indefinite, no doubt, because

of the knowledge possessed that the State had already pre-

scribed a special manner of construction by the A.ct of 1862.

The State, in transferring the grant to the Oregon Central

Military Road Company, relied upon the Statute of October

14, 1862, under which said Company was incorporated, as

providing the manner in which the road should be con-

structed.

Congress, in using the words "may prescribe," cannot

be held to have excluded existing laws. It should be held

rather that the legislation was in view of existing law and that

the real intent was that specifications as to the construction

should be in accordance with the laws of the State in force at the

time the obligation to construct the road should become bind-
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ing. Congress did not p©int to some future enactment. It merely

pointed to the law of the State as it should actually exist;

and the fact that such law continued instead of being after-

ward created does not exempt the road company from its

requirements.

It seems unreasonable that nearly a million acres of land

should be granted first by Congress and afterward by the

State with no requirements as to the ]nil)lic highway to be

constructed in payment therefor except that the road should

be "constructed of such width, gradation and bridges as to

permit of its use as a wagon road." But this was not done.

Congress, in addition to this, required that the road

should be constructed "in such other special manner as the

State of Oregon may prescribe." When the land passed to

the State, it passed under the existing applicable law of

October 14, 1862. The Act of Oregon granted the land to

the road company upon the conditions and limitations in the

.^ct of Congress prescribed. One of these conditions was

that the road should be constructed "in such special manner

as the State of Oregon may prescribe," and that special man-

ner was prescribed by the existing statute under which the

road company was incorporated and from which it obtained

its life. When the creature of the State Statute, the corpo-

ration, became charged with the duty of building the road by

the Act of the State, the Statute of October 14, 1862, by

force of its existence, prescribed the manner in which such

road should be constructed. It was expressly so decided by

the Supreme Court of Oregon in the case of Schultz vs The

Military Road Co., 7 Or., 264, in construing an act identical

with the one under consideration in this case.
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II.

The Company Receiving the Land Grant Was Bound to

Maintain the Road.

We respectfully submit that the Court erred in sustaining

the second exception to the bill, thereby holding that the

Company was under no obligations to maintain the road for

any time whatever, and in holding that the matter charged in

the bill showing non-maintenance and knowledge thereof on

the part of the defendants was impertinent, and in expunging

said matter from the bill.

The granting Act of Congress contained the following

provision:

"And the said road shall be and remain a public high-

way for the use of the Government of the United States, free

from tolls or other charges upon the transportation of any

property, troops or mails of the United States."

It is evident that Congress intended that the road should

"be and remain a public highway."

It is not too much to say that such continuance was

one of the conditions of the grant, and that such condition

was charged upon the grant by the Company and became an

element of the contract. It will be noticed also that the

Congressional Act requires the road to be constructed "with

such gradation and bridges as shall permit of its regular use

as a wagon road."
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It is difficult to say how tlie road company was bound to

construct a road that shall "be and remain a public highway"

and of a nature to permit of its ''regular use" as a wagon

road unless it was intended that the road company receiving

the land grant should maintain the road. This legislation

was in view of the Statutes of Oregon, which allow tolls

to be taken, and all parties contemplated that the construct-

ing company and its successors should control the road and

maintain it subject to its free use by the government.

The words and plain meaning of the Statute are dis-

regarded in a construction which practically holds that if the

road is built but for a day the law is satisfied and the grant

earned.

«

The road provided for passed through regions of country

infested, at the time of the grant, with hostile Indians, and

the fascinating prospect is held out that it was to be a

military road for the free use of the government in the trans-

portation of property, troops and mails to enable it more

readily to send troops to the protection of the settlers from

the raids of hostile bands of Indians and that it should be and

remain a public highway for the regular use of the govern-

ment for that purpose. But this bright and glowing prospect

becomes at once a delusion and a snare when the company is

under no obligation to keep the road in repair and might

allow it to immediately after completion become impassible.

In the case of Schultz vs. The Military Road Co., 7 Or.,

259-263, 264, the Court, Boise, J., says:
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"The second error assigned is that the Court erred in

instructing the jury that under the Acts of the Legislature

and under the Act of Congress the defendant was and is

obliged to keep the road in such condition as that the mails,

among other things, may be safely, securely and expe-

ditiously transported over it."

An Act of Congress approved February 25, 1867, granted

to the State of Oregon certain lands to aid in the construct-

ion of a military wagon road from Dalles City on the Colum-

bia river by way of Camp Walson, Canyon City and Mormon
or Humboldt Basin, to a point on Snake River opposite Fort

Boise in Idaho Territory. It is also provided that the land

so granted should be applied exclusively to the construction

of said road. Section second of said Act provided that the

State Legislature should dispose of these lands for the purpose

of building said road and for no other purpose ; and that

said road shall remain a public highway for the use of the

Government of the United States, free from tolls or other

charges upon the transportation of any property, troops or

mails of the United States. Section three provides that said

road shall be constructed with such width, gradation and

bridges as to permit of its regular use as a wagon road, and

in such other special manner as the State of Oregon may pre-

scribe.

The State of Oregon by An Act approved October 20,

1868, granted these lands to the appellant for the purpose of

aiding the Company in constructing the road mentioned and

described in said Act of Congress, upon the condition and

limitations therein prescribed. When the appellant accepted
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the grant it undertook to construct and maintain said road in

such condition as to enable the mails to be transferred over

it with safety and convenience to the mail carrier. The Act

of the Legislature did not particularly prescribe the manner

ot const ructmg the road, but we think the appellant, when it

was organized as a corporation to construct a road in Oregon,

undertook to construct it in the manner prescribed by the

laws of the State for the construction ot such roads. While

the road remained under the control of the appellant, it was

obliged to maintain the same, and we think this instruction

is not erroneous.
"

If this doctrine is correct, and we maintain it is, then

the matter relating to the non-maintenance of the road ex-

punged from the bill was pertinent and material to the case

upon -the question of bona fide purchase made by the plea.

For if the road had not been maintained and kept in repair

by the said Oregon Central Military Road Company, as

required by the Act of Congress, and the purchasers had

knowledge thereof at the time of their purchase as charged in

the bill, they knew the law had not been complied with, and

they could have no standing as bona fide purchasers without

notice.

III.

The Certificates of the Governors are Fatally De-

fective AND Admitted to be False and Fraudulent.

The Act of Congress provides that the lands "hereby

granted to said State shall be disposed of only in the follow-
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ing manner: that is to say that a quantity of land not

exceeding thirty sections for said road may be sold; and

when the Governor of said State shall certify to the Secretary

of the Interior that any ten continuous miles of said road are

completed, then another quantity of land hereby granted

may be sold, and so on from time to time until said road is

completed, and if said road is not completed within five

years no further sales shall be made, and the land remaining

unsold shall revert to the United States.
"

The Certificates of the Governors are as follows:

State of Oregon, Executive Department,

Salem, July 27, 1866.

Sir :—I hereby certify that in accordance with an Act of

Congress, approved July 2, 1864, entitled "An Act grantiug

lands to the State of Oregon to aid in the construe tion of a

military road from Eugene City to the southern or eastern

boundary of said State, " and in accordance with the Act of

the Legislative Asseml^ly of the State of Oregon, approved

October 24, 1864, entitled "An Act donating certain lands

to the Oregon Central Military Road Company" I have

passed over and carefully examined the first 50 miles of the

Oregon Central Military Road Company, beginning at

Eugene City and extending eastward and towards the south-

ern or eastern boundary of the State of Oregon.

And I further certify that the first continuous 50 miles

of said road, beginning at Eugene City, are completed in
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accordance with the requirements of said Act of Congress

and the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the Governor

:

[seal.] ,

Secretary of the Interior.

Samuel E. May,

Secretary of State.

State of Oregon, Executive Office,

Salem, November 26, 1867.

To all whom these presents shall come. Greeting :

This certifies that the section of the Central Military

Road extending from the point to which it has already been

approved to Cresent Lake, in the Valley of the Deschutes,

being 42^ miles, more or less, having been carefully inspect-

ed and found to be well and faithfully built, and fully up to

the requirements of the law, therefore the same is approved

and received.
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In witness whereof I have hereunto signed my name and

caused the seal of the State of Oregon to be affixed the day

and year first above written.

Geo. L. Woods,

Attest

:

Samuel E. May,

[ SEAL. ]
Secretary of State.

State of Oregon :

I, George L. Woods, Governor of the State of Oregon,

do hereby certify that this plat or map of the Oregon Central

Military Road has been duly filed in my office by the said

Oregon Central Military Road Company, and shows that

portion of the said road commencing at Eugene City,

Oregon, and ending at the eastern boundary of the State,

_ which has been completed as required by the Act of Con-

* gress, approved July 2, 1864, entitled "An Act granting

lands to the State of Oregon to aid in the construction of a

military road from Eugene City to eastern boundary of said

State, " and the Act of the Legislative Assembly of the

State of Oregon, approved October 24th, 1864, entitled

"An Act donating certam lands to the Oregon Central

Military Road Company, " granting lands to said Company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.



6o

Done at Salem on, this, the 12th day of January, A. D.,

.1870.

Geo. L. Woods,

Governor.

By the Governor

:

Samuel E. May,

[ SEAL. ]
Secretary of State.

The certificate of Governor Woods is the only certificate

existing as to the 238 miles of the road; that is to say, as to

all of the road excepting the 92)^ miles covered by the two

prior certificates. This certificate is no allegation of the

completion of the road. It only refers to the map and what

the map shows. Instead of certifying to each consecutive ten

miles, it takes it all in at once, excepting the pa^rniles covered

by the two prior certificates. This is no certificate to the

Secretary of the Interior under the Act of July 2, 1864, nor

is it a certificate showing the road to have been constructed

and completed as required by the Act of 1874.

Considered as an alleged certificate it is plainly and

fatally defective or it is a palpable evasion. In either

case it is not a certificate under the law.

Furthermore, it is admitted by the pleadings that all

three of the certificates are false and fraudulent. On this

point the allegations of the bill are clear and distinct in the

XI, XII and XIII paragraphs thereof. These allegations

are not denied by the amended plea or answer. It is un-
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doubted law that all the allegations of the bill not denied by

the plea or answer stand admitted.

Bogardus vs Trinity Church, 4, page 178.

Foley vs. Kitson, 120 U. S., 315-317.

It therefore stands solemnly admitted by the defendant

upon the record in this case that the certificates were obtained

by misrepresentation and fraud and that no road was ever

built by the road company. Yet the learned judge before

whom this case was tried in the Court below finds, in the

face of these admitted facts, that the certificates were truth-

fully made without any fraud or misrepresentation by anyone.

The certificates are not only fatally defective, but are ad-

mitted to have been obtained by misrepresentation and

fraud.

The purchasers, assuming, as they do, to stand upon

them, are without support. As a bar to the judicial investi-

gation commanded by the people, through Congress, or, as

evidence to sustain the plea of bona fide purchasers, they are

not entiled to respectful attention. As they are defective and

fraudulent they have no binding force or effect.

United States vs Minor, 114 U. S., 233.
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IV.

The Purchasers are Bound bv the Conditions of the

Granting Acts and are Chargeable With Notice.

It is alleged in the plea and answer that the defendants,

other than the California and Oregon Land Company, pur-

chased this land grant, paying therefor a consideration of two

hundred thousand ($200,000.00.) dollars; and that subse-

quently the purchasers became the California and Oregon

Land Company, for the purpose of the management of these

lands and as a matter of convenience, conveyances were

made to the corporation, and that all this was done without

any notice, knowledge or information, or suspicion even, that

there had been any fraud practiced in obtaining the cer-

tificates of the Governors, or that the road had never been

built, or that the conditions of the grant had not been com-

plied with. Upon this question the defendant, the Cali-

fornia and Oregon Land Company, has taken the testimony

of the purchasers still living to sustain the plea, and they

have all testified substantially that they had no such notice or

knowledge. Whether they did have or not is a question to

be determined.

It is not necessary in a case of this kind to show actual

notice or that these purchasers actually participated in the

fraud. It is enough if it is shown or appears satisfactorily to

the Court from all the record and the evidence that they had

such notice or information as would put a prudent man upon

inquiry.
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contained the following condition: "Provided that the

lands hereby granted shall be exclusively applied in the con-

struction of said road and shall be disposed of only as the

work progresses, and the same shall be applied to no other

purpose whatever. " The State granted them to the Oregon

Central Military Road Company upon the conditions and

limitations prescribed in the Act of Congress.

The road company took the land then upon the condi-

tion that the lands granted were to be exclusively applied to

the building of the road and that it should only dispose of

said lands as the work progressed, and that said land should

not be applied to any other purpose whatever.

The Oregon Central Military Road Company, on the i2lh

day of May, 1874, "in consideration of one ($1.00) dollar

and other considerations," conveyed to B. J. Pengra the

undivided one-half of all the right, title and interest of said

Company to said lands acquired by it under the Act of Con-

gress and the Act of the Legislative Assembly of the State of

Oregon, both of which are expressly referred to in said deed.

On the 12th day of October, 1874, by another like convey-

ance, the said OregonCentral Military Road Company, "in con-

sideration of the sum of seventy-five thousand ($75,000.00)

dollars, to it in hand paid," conveyed to him all its right,

title and interest in and to all the lands lying in the State of

Oregon, granted or intended to be granted by the said Act of

Congress and Legislative Assembly of the State of Oregon,

to said Company; both of which acts are expressly referred to

in said deed. On the 15th day of May, 1874, B. J. Pengra
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and wife conveyed the'undivided one-half of these lands to

the California purchasers, G. W. Colby and others men-

tioned in the bill, for the consideration, as stated in the

deed, of one hundred thousand ($100,000.00) dollars, and

expressly referring to the Act of Congress and to the Act of

the Legislative Assembly of the State of Oregon, which deed

recited, among other things, as follows: "Also the undivided

one-half of all future right, title, interest, claim, property and

demand which the said Oregon Central Military Road Com-

pany may at any time hereafter acquire to any lands by vir-

tue of any further compliance with the requirements of said

Acts of Congress." This deed also reserved the road and

the right of way therein one thousand feet in width upon each

side of the center line of such road, "wherever the same runs

through or is constructed or located upon lands granted by

said Acts of Congress." On the 15th day of October, 1874,

B. J. Pengra and wife conveyed to G. W. Colby and associ-

ates named in the bill, and others^ the other undivided one-

half of said land grant in consideration, as expressed in said

deed, of one hundred thousand ($100,000.00) dollars, again

expressly referring to the Act of Congress and to the Legislative

Assembly of the State of Oregon, which deed contains the

following recital : "And also all the right, title and interest

which may be hereafter acquired by the said parties of the

first part, and to which they may become entitled by any fur-

ther compliance with the requirements of said acts, or either

of them, by the said Oregon Central Military Road Com-

pany;" also reserving the road and right of way mentioned

in the first deed. About the 3d of March, 1877, G. W.

Colby and associates, in consideration of one ($1.00) dollar,
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conveyed the said land grant to the defendant, The California

and Oregon Land Company, containing the same recitals

and reservations as are stated in the deeds from B. J. Pengras

and wife to them. ,

At the time these deeds were made but a small portion

of this land grant had been patented or listed for patents, and

the legal title thereto remained in the government. About

one-half of it yet remains unpatented and the legal title

thereto remains in the government, complainant in this suit.

It is elementary law tnat purchasers of lands must take notice

of all recitals in the deeds and laws constituting their chain of

title.

It appears from this record contained in the muniments

of title of the defendant so to speak, that this land grant wa

to be exclusively applied to the construction of the road, and

could only be sold as the work progressed and their applica-

tion to any other purpose was expressly prohibited. The

grant was made only upon that condition. The purchasers

and all parties were bound to take notice of the public stat-

utes and of the conditions, limitations and prohibitions

therein contained; the recitals in the deeds themselves show

that a further compliance with the Act of Congress was con-

templated by the parties and indicates that they well under-

stood at the time that the law had not been fully complied

with.

We submit that any purchaser receiving such a title of

land was bound at his peril to know that the conditions had

been fulfilled; and that the limitations had not been over-
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stepped. He was boiuid at his peril to know whether the

contracting company had built the road as required, or

whether the certificates of the governor was fraudulent or

otherwise.

A person purchasing such a vast ciuantity of land under

such a grant, with such conditions and limitations, was

bound to ascertain whether the land had been actually earned

and whether the required road had been, in fact, built. Any

neglect to ascertain such fact, when reasonably suggested by

the conditions of the title, would be as effective to charge

him with notice as though he had made an investigation and

ascertained that the road had not been built. He is charge-

able with knowledge of all the facts concerning his title

which any reasonably suggested inquiry, if made, with proper

diligence would have disclosed.

Knapp vs Bailey 79 Me., 195.

S. C, ist Am. St Rep., 295.

Lodge vs. Simonton, 23 Am. Dec. 36 and note.

Where the purchaser designedly abstains from making

inquiry for the purpose of avoiding knowledge he will not be

regarded as a bona fide purchaser without notice, and is not

thereby relieved from the effects of the knowledge his inquiry

would have developed.
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96 Am. Dec, 56.

The Holladay case, 27 Fed, Rep., 830.

Reed vs. Gannon, 50 N. Y., 345.

All of these deeds under which the defendant claims as a

bona fide purchaser purport simply to convey the right, title

and interest of the grantor and are in effect quit-claim deeds,

and not only that, but they contain recitals sufficient to indi-

cate that the act of congress had not been fully complied

with, and that being the fact defendant cannot claim to be a

bona fide purchaser for value.

Gest vs. Packwood, 34 Fed. Rep., 369.

Baker vs. Humphrey, loi U. S., 494.

Baker vs. Woodward, 12 Oregon i.

It seems to us from these authorities and upon general

principals it was clearly the duty of the purchasers of this land

grant to use proper diligence to ascertain the fact as to

whether the road had been built or not. Apparently they

abstained entirely from making any inquiry for fear that they

might find out something to destroy their attitude of innocent

purchasers. They seem to have understood that it must be

handled with discretion.
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It is admitted by the testimony of these several pur-

chasers that none of them had ever been in the State of

Oregon at the time of this purchase or seen the lands included

within the limits of the land grant or knew anything about

the character of the country through which this road was sup-

posed to have been built. They made no inquiry to ascer-

tain the facts as to whether any road had

been built or not. They got together at

Sacramento and agreed to buy the first undivided

one-half of the land grant, each taking an undivided one-

tenth. All they had to act upon or show the completion of

the road was the certificates of the Governor, which, as we

have already shown were, defective and obtained by fraud.

Their attention was brought to this grant by a man by the

name of Walker, who, as Mr. Pond, one of the purchasers,

says, was a "bird of passage," and about whom nothing more

can be ascertained. They appear to have made no inquiries

of him even as to whether any road was ever built or not.

They then delegated G. W. Colby and R. F. Parks to come

to Oregon to complete the purchase, who were associates in

the purchase and parties to the transaction. Their nego-

tiations were carried on there chiefly with B. J. Pengra, the

man who had been the superintendent of the company, its

president and land agent. Colby and Parks are both dead.

Mr. Pengra was a witness on behalf of the defendant, and

he describes fully his negotiations with Mr. Colby for the

sale of these lands.

Though the purchasers claim to have paid one hundred

thousand dollars for the first undivided half of the land

grant, only fifty thousand dollars of it ever reached the Com-
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pany, and while they paid as they claim one hundred

thousand dollars for the second undivided one-half only

seventy-five thousand dollars of it ever reached the Company,

thus showing conclusively that at least seventy-five thousand

dollars worth of these lands were never applied as required

by the Act to the building of the road. This must have

been known to Mr. Colby at least, if not to the other pur

chasers.

Another strong circumstance detailed by Mr. Pengra to

show notice, is the fact that the purchasers wanted a war-

rantee deed from the Company. This the stockholders

refused to give, and would give only a quit claim deed. We
quote from the testimony of Mr. Pengra

:

Q. What was this controversy you spoke of in the

board of directors of this Company with reference to the

sale of these lands?

A. Well, the question of the form of the title—the

form the title was to take—had been a question of discussion.

I do not know that I could explain it all fully ; I was not

present all the time.

Q. Do you mean with reference to the kind of deeds

that should be made ?

A. Yes, first that came up.

Q. What was that about ?

A. Well, they wanted

—
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Q. Whom do you mean by " they " ?

A. The purchasers, those who were negotiating to pur-

chase ; and I stated that that was Mr. Colby and Mr.

William Parks in the interest of other parties, I do not

know, but it seems to me I heard but very little about the

names of anybody until the conveyance was made by me,

and then the list of names to whom I was to convey was fur-

nished by me, and the first questions that came up was the

question of conveyance. Our folks declined to make any-

thing but a quitclaim, and yet our record shows that we had

been selling lands and giving warranty deeds. But if I

recollect, the conveyances to me was finally a quitclaim, and

mine to them ; I think they were pretty nearly identical so

far as that part was concerned.

Q. You mean by " them" those purchasers?

A. These purchasers, yes, sir, who finally tried to

negotiate with the Company.

Q. You say those purchasers at first declined to take a

quit-claim deed ?

A. They wanted a warranty deed and our records show

we had been making such ; but our Company declined to

make anything but a quitclaim for the reason that a portion

of the title to the lands was not obtained from the Govern-

ment at that time, and for other reasons, I do not recollect

what they all were.

Q. Were those reasons given to these purchasers ?
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A. This matter was discussed and the records looked

at.

Q. Which one of the purchasers, or whom ?

A. Both Mr. Parks and Mr. Colby ; they looked over

the records together.
"

Did it occur to Mr. Colby and Mr. Parks of these pur-

chasers, why the Company would not give a warranty deed ?

Would not that fact alone put a man of ordinary prudence

and judgment upon inquiry? To obviate this the stock-

holders took the wise precaution to have the Company deed

to Mr. Pengra by a deed in effect a quitclaim deed, and Mr.

Pengra deeded to the purchasers by the same form of deed.

Again before the secorid payment of $75,000 was made,

Mr. Colby came up to Oregon, and as Mr. Pengra says,

went over the " grant "Jwe quote from his testimony

:

"Q. When was this other half of the road sold, and how

was the title to that at the time it was sold ? Was that in

you at the time also ?

"A. Not at the time Colby came. Mr. Parks was not

with him. He came and wanted to look over the grant with

a view to selling it; but at the time uf the sale it was under-

stood they would convey the other half of the grant to me,

and by me with Parks and Colby that I would convey it to

them, if they desired, at the same rates, or perhaps something

more; I don't know just exactly as to the rates, but it was

about the same, as I recollect. In process of time Mr. Colby
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returned. As I recollect now, this first sale took place early

in the season, and the balance of ihe sale was the same season,

later on, of the same year; it might have been the year fol-

lowing; but certamly not later than the year following. He

came to my place, and I know I was just passing the moun-

tains with my brother and a company of men that were en-

gaged in the public surveys. So we took my team and

express wagon and went forward and got into the field before

them. I now recollect there was some of these swamp land

purchasers wanted a large body of swamp land surveyed and

I was going out on that account. So we went together

and made a general inspection of the grant; and upon re-

turning he told me he had about concluded to report fav-

orably as to the pupchase of the balance of the grant, and

we parted, I think possibly, at Goose Lake, or in the Klamaih

Lake country. He might have returned all the way, but I think

not; I think we parted there and he returned to California.

Afterwards wrote me that they had concluded to take the

balance of the grant, and came up, met me and we came

to Salem and was there some time. Came down and made

negotiations here with our people at Portland. All the

matters were understood as to the price that we should sell

at, prior to that, and the sales took place. I cannot now

recollect whether those titles—the conveyances—were made

as I stated to you; but the first titles were written by our

attorney, and I think they were the last time but I am not

certain."

How did he avoid knowledge of the fact that no road

had been constructed if he was over the grant and examined
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that ? Was it not his duty to examine also the road ? If he

did, of course he found that it was not constructed—it being

admitted that no road was constructed. Knowledge to Colby

as the agent and associate of the others was notice to them

all.

The time for the completion of this road expired July 2,

I872, under the Act making the grant and the amendatory

Act of March 3, 1869. The purchase was made by the

defendants in 1874. Did they not know that the work of

constructing the road was not progressing under the granting

Act at that, and that therefore tlie company was avoiding

the law and condition of the grant in disposing of said

lands in any other way than as the "work progresses" and

that the donee of the State was committing a breach of

trust?

The then Secretary ot the Interior, Mr. Vilas, in sub-

mitting a report of the investigation as to the construction of

these roads to the President, made some suggestions as to

the law application to the question of bona fide purchasers,

and as he had all the facts before him, and is a lawyer of

eminence, we deem it proper to quote briefly from said

report as follows

"It will be observed at once that these conveyances do

not profess to grant any better or other title than that which

was rightfully conferred by the Acts of Congress, and of the

Legislature of Oregon on the original grantor, which Acts

are in the first deed referred to and made parts of the grant.

It is unnecessary to go further to show that no grantee named
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in either of these conveyances obtained any claim whatever,

equitable or moral, to any lands which ought not, in a just

and proper administration of the Acts of Congress, to belong

to the trustee or the agency charged with the performance of

the public duty for which the grant was made. It needs no

reference to authority to re-enforce so simple and obvious a

proposition. The law could not be doubtful that one who takes

from a known trustee any considerable portion of the trust

property, much more if the whole takes it, charged with all

the limitations and obligations of the trust, and with all the

responsibilities and risks as inquiry would have shown the

facts to impose. ( Duncon vs. Jandon, 15 Wall., 165. ) A
vendee is always chargeable with knowledge of all the facts

concerning his title, which any reasonably suggested inquiry,

if made with prudent diligence would have ascertained; and

no one can for an instant contem])late the attitude of a vendee

of this grant without supposing him to have examined the

Acts of Congress, and of the Legislature from which the

title proceeded, and to have inquired into the performance of

those acts upon which alone it could rest.
"

Ex. Doc. 123, p, 10, 50th Congress, ist session.

And we may add that merely looking at the defective

and insufficient certificates of the Governors would not be a

sufficient inquiry into the fact of performance to establish the

claim of bona fide purchasers, and the Court erred in sustain-

ing said plea.
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V.

The Defendant Should Not be Allowed to Protect

Itself from a Full Investigation of the Facts by

the Pleas Interposed.

The Act of 1889, under which this suit is brought,

directs that suit be brought to determine:

1. The question of the seasonable and proper comple-

tion of said roads in accordance with the fi:ranting Acts,

either in whole or in part.

2. The legal effect of the several certificates of the

Governors of the State of Oregon of the completion of said

roads.

3. The right of resumption of, such granted lands by

the United States.

4. To obtain judgments, which the Court is authorized

to render, declaring forfeited to the United States all such

lands as are co-terminus with the part or parts of either of

said wagon roads which were not constructed in accordance

with the requirements of the granting Acts and setting aside

patents which have been issued for any such lands, saving and

preserving the rights of all bona fide purchasers, for a val-

uable consideration if any such there be.
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There is no provision in the act for determining by plea

the question as to bena fide purchasers to the exclusion of the

other questions required by the act to be determined.

The provision relating to the rights of bona fide pur-

chasers refers to the final judgment which the Court is

authorized to render, after full mvestigation of the questions

required to be determined. It seems manifest from a careful

reading of the Act that it was not contemplated nor intended

by Congress that parties could prevent an examination and

determination of the various questions presented and required

to be determined by a technical plea of bona fide purchasers

for value and without notice. In passing upon the cases of

which this was one the Supreme Court of the United States,

among other things, says: "It is manifest that, although the

Act says that the suits are to be tried and adjudicated in like

manner and by the same principles and rules of jurisprudence

as other suits in equity, Coiigi;ess intended a full and legal in-

vesiigation of the facts and did not intend that the important

interests imtolved should, be determined upon the icntested

allegations of the defendants.'" (140 U. S., 631.)

To allow the defendant to prevent a full and legal inves-

tigation into the facts, showing how the certificates of the

Governors were obtained, and as to whether or not the road

was seasonably and properly constructed as required by the

granting Act, is to violate the manifest intention of Congress

as declared by the Act and as construed by the Supreme

Court and to effectually defeat the object of the law.

We therefore respectfully submit that the Court

erred in sustaining the objection of the defend-
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ant to its testimony offered by the Governmen

to show that no road was ever built as required by the

granting act, and that the certificates of the Governors were

obtained by misrepresentation and fraud, and in sustaining

the plea and dismissing the bill, thereby preventing the inves-

tigation or determination of any of the questions required

by the Act of Congress to be determined. The equity rules

of the Supreme Court of the United States allow the defense

of a bona fide purchaser to be made by answer, with other

defenses. Therefore the only reason the defendant can have

for making it by plea is to prevent the investigation and deter-

mination of the questions the Congress has said should be

determined in this suit. This, we think, should not be

allowed, and ask that the decree be reversed and the cause

remanded for determination of the questions required to be

determined by the Act of Congress.

Respectfully submitted,

F. P. MAYS, U. S. Attorney for Oregon,

AND

A. H. TANNER, Special Assistant,

Solicitors for Appellant.
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THE CALIFORNIA AND OREGON LAND COMPANY,
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BRIEF FOR APPELLEE.

STATEMENT OF FACTS.

By au Act approved July 2, 1864 (13 Stats, at Large, 355),

Congress granted to the State of Oregon certain lands " to aid

in the construction of a military road from Eugene City

* * * to the eastern boundary of said State." The
act provides tliat the lands granted shall be exclusively ap-

plied to the construction of the road, and shall be disposed

of only as the work progresses. The second section pro-

vides that " the lauds hereby granted to said State shall be

disposed of by the Legislature thereof, for the purposes

aforesaid, and for no other." The third section provides

the manner in which the road shall be constructed. The
fourth section is as follows:

" Sec. 4. And be it further enacted, that the lands

hereby granted to said State shall be disposed of in the

following manner, that is to say, that a quantity of land not

exceeding thirty sections for said road may be sold; and
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luhen the Governor of said Slale shall certify to the Secretary

of the Interior that any ten continiious miles of said road are

completed, then another qunnlify of land hereby granted, not to

exceed thirty sections, may he sold, and so ou from time to

time, until the road is completed; and if said road is not

completed witiiiu five years uo further sales shall be made,

and the land remaining unsold shall revert to the United

States."

Bj an Act of the Lep^islative Assembly of Oregon, ap-

proved October 24, 1864 (Laws of Oregon, 1864, p. 36), the

land so granted to the State, was granted to the Oregon Cen-

tral Military Eoad Company, a corporation duly formed and

existing under the laws of the State of Oregon, for the pur-

pose of aiding said company in constructing the road men-

tioned in said Act of Congress, upon the conditions and lim-

itations therein prescribed.

On the 3d of March, 1869, by Act duly passed. Congress

extended the time for the completion of the road to July 2,

1872.

The Act of Congress making this grant made no provision

for the issuing of patents, and therefore, ou June 18, 1874,

an act was passed which provided "that in all cases when

the roads, in aid of the construction of which said lands

were granted, are shown by the certificate of the Governor

of the State of Oregon, as in said acts provided, to have

been constructed and completed, patents for said lands shall

issue in due form to the State of Oregon as fast as the same

shall under said grants be selected and certified, unless the

State of Oregon shall by public act have transferred its in-

terest in said lands to any corporation or corporations, in

which case the patents shall issue fiom the General Land
Office to such corporation or corporations upon the payment

of the necessary expenses therefor. Provided, that this act

shall not be construed to revive any land grant already ex-

pired, nor to create any new rights of any kind, except to

provide for issuing patents for lands to which the State is

already entitled." (18 U. S. Stats, at Large, p. 80.)

The Oregon Central Military Road Company claimed to

have constructed and completed the road prior to the 2d

day of July, 1872, and to have earned the land, and



the Governors of the State of Oregon duly certified such

completion according to the requirements of the grant-

ing act, the first certificate having been made by Governor

Gibbs, July 27, 1866, covering fifty miles out from Eugene

City; the second certificate having been made by Governor

Woods, November 26, 1867, covering a section of 42^

miles, extending eastward from the eastern terminus of the

section certified to by Governor Gibbs, the two covering

921^ miles of the road.

On the 12th of January, 1870, Governor Woods certified

that a map filed by the Oregon Central Military Road
Company shows that portion of the road which "has been

completed as required by the Act of Congress apj^roved July

2, 1864, * * ->^ and the Act of the Legislative Assembly

of Oregon, approved October 24, 1864."

On May 12th, 1874, the Oregon Central Military Road
Company conveyed an undivided half of said laud

to B. J. Pengra, who on the 15tli of the same month
conveyed the same to G. W. Colby and others, of California,

and afterwards, on the 12th day of October, 1874, the com-
pany conveyed the remaining one-half to B. J. Pengra, who
on the 15th of the same month conveyed that interest to

Colby and others. These purchasers paid the whole par-

chase price, namely, $200,000, and became the sole

owners of the entire grant. Afterwards, and for

the purpose of placing the land in a more convenient

condition to be handled, the owners of the grant organized

a corporation under the laws of California known as "The
California and Oregon Land Company," and to this com-
pany the owners of the grant conveyed the same, taking

in lieu thereof stock of the corporation. This company
entered into possession of the land, made sales of small

parcels, paid taxes and incurred expenses to the amount of

many thousands of dollars.

At the date of the purchase of these lands by Colby and
others, there had been selected, listed and certified as earned,

and subject to sale as provided by the Act of 1864, 361,327.43

acres, for 40,913.24 acres of which patents were issued in

1883. In each of these lists, the Commissioner of the General
Land Office certified that "it is shown by certificate of the



" Governor of said State, bearing date 12th January, 1870,

" that said Oregon Central Military Road had been com-
" pleted from Eugene City to the eastern boundary of said

" State."

This was tlie relation of The California and Oregon

Land Company to this land on the 2d day of March,

1889, when Congress passed an Act authorizing the A.ttorney-

General of the United States to cause suits to be commenced
in the Circuit Court of the United States to determine the

question whether the lands granted by the Act of 1864 had

been legally •earned by the proper construction and com-

pletion of the road as required by that Art.

This Act provides that the questions to be presented for

the consideration and decision of the court shall be:

"To determine the questions of the seasonable and proper
** completion of said roads in accordance with the terms of

*' the granting acts, either in whole or in part; the legal

''effect of the several certificates of the Governors of the

" State of Oregon of the completion of said roads; the

" right of resumption of such granted lauds by the United
" States; and to obtain judgment, which the Court is liere-

" by authorized to render, declaring forfeited to the United
" States all such lauds, coterminous with the part or parts

" of either of said wagon roads, which were not constructed

" in accordance with the requirements of the granting acts,

" and setting aside patents which have issued for such
" lands; saving and preserving the rights of all bona fide pur-

" chasers of either of said grants or any portion of said

" grants for' a valuable consideration, if any such there be.

" Said suit or suits shall be tried and adjudicated in like

" manner and by the same principles and rules ofjurisprudence

" as other suits in equity are therein tried." (25 Stats, at

Large, p. 851.)

Pursuant to this Act the Attorney General of the United

States caused this suit to be commenced in the United

States Circuit Court for the District of Oregon, on the 30th

day of August, 1889, against the Oregon Central Military

Road Company, the California and Oregon Land Company
and a large number of individuals who had at some time

had some interest in the laud grant.



The bill of complaint nets out in minute detail the matter

above stated generally, and alleges further as a reason for

the prayer that the lands granted be dechued forfeited to

the United States, and the patents wliich have been issued

for any portion thereof be set aside and canceled:

1st. That the road, to aid in tlie construction of which

the grant was made, was never, nor was any part thereof

ever constnicted or completed as required by the granting

act, and that each and all of the defendants had full notice

and knowledge of that fact when they and each of them pur-

chased;

2d. That the several certificates of the Governors of the

State of Oregon of the completion of said road, set out

in the bill of complaint, were procured by the Oregon

Central Military Road Company by and through false and

fraudulent representations made by the officers, stockhold-

ers, agents, and persons acting in tiie interest of said

company, in order to enable it falsely and fraudulently to

obtain possession and control of these lands, and that

the acceptance of the pretended road by the Governor was

a fraud upon the United States. That the said officers, etc.,

of said O. C. M. R. Co., and each of them, made said false

and fraudulent representations to tlie Governor for tiie sole

and only purpose of falsely procuring from said Governor

of the State of Oregon certificates declaring that said road

had been constructed in accordance with the Act of Con-

gress aforesaid, appioved July 2d, 1864, and the Act of the

Legislative Assembly of Oregon approved October 24, 1864;

3d. That being deceived by the said false and fraudu-

lent certificates, the Commissioner of the General Land Of-

fice and the Secretary of the Interior had listed the lands

above mentioned as earned, to the amount of 361,228.31

acres, and that the President of the United States had

been, by the same means, induced to issue patents for

more than 40,000 acres.

N. D. Rideout and others of the defendants filed excep-

tions to some of the matters in the bill, which exceptions

were sustained. We do not think necessary to set out

these exceptions in detail here, for the reason that, as we



understand the case as now before this Court, that question

is not open for consideration. The defendant, the California

<t Oregon Land Company, in piirsuiince of leave duly granted

by the Court, filed two pleas to the bill as it stood after the

exceptions were sustained:

1st. That the certificates of the Governor of the State of

Oregon that the said road had been duly completed accord-

ing to the provisions of the granting act, are conclusive evi-

dence that the road was so completed; and

2d. That it was a bona fide purchaser for value without

notice of the fraud charged in the bill or any fraud.

The pleas so filed were fortified by an answer denying

any knowledge of the fraud charged, and on motion of the

attorney for the Government the pleas were set down for ar-

gument. Upon the hearing, the Circuit Judge held the

pleas sufficient in law, and accordingly ordered the bill dis-

missed, without giving the United States an opportunity to

reply.

The complainant appealed to the Supreme Court of the

United States and there assigned the following errors:

1. In adjudging and decreeing tlie dismissal of the bill

of complaint.

2. In expunging from said bill of complaint the allega-

tions therein relating to the law of the State of Oregon

passed October 14, 1862.

3. In sustaining the second exception to the bill of com-

plaint, relating to the inspection of the road by the Gov-

ernor,

4. In holding that the allegations of the bill relating to

the maintenance or non-maintenance of the road were im-

pertinent.

5. In holding the claim of the plaintiff to be a stale

claim.

6. In holding that the pleas and answers fortifying them

authorized or established a legal right to the decree dis-

missing the bill.
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On tlie heaving of the cause in the Supreme Court it was

ordered and decreed that " the decree of the Circuit Court,

be and the same is hereby reversed in. so far as it dismisses

the bill," and the cause was remanded to the court below

with a diiection that the decree of the Circuit Court, so far

as it dismisses the bill, be reversed, and that the plaintiff

be allowed to reply to and join issue on the pleas.

In obedience to this order of the Supreme Court the

cause was returned to the Circuit Court of the United States

for Oregon, where a decree was entered as directed by the

mandate, and a replication to the pleas was filed. (Trans.

pp. 102-3-4.)

Thereafter, by leave of the Court, the pleas and answer

were amended, and the complainant filed a replication to

these amended pleadings. (Trans., pp. 119, 131, 128.)

Upon proceeding to take testimony in support of the

issues thus formed, counsel for the United States intro-

duced a witness, by whom they proposed to show that the

road had not been coin|)leted as required by law.

Counsel for defendant objected to this evidence upon the

ground that evidence as to the construction or non-con-

struction of the road was not pertinent to the issue raised

by the pleas and replication.

The Commissioner certified the matter to the Court for

decision, and the objection was sustained. The defendant

then proceeded to take testimony in support of the pleas.

After the testimony for the defendant was completed, the

United States repeated its offer to prove the non-construc-

tion of the road, and the same course was pursued as on the

occasion of the former offer, and the Court ruled in the

same way. No other evidence was offered by the plaintiff'.

The cause was set down for hearing, and upon a hearing the

Circuit Court held that tiie pleas were shown by tiie evi-

dence to be true, and ordered the bill, as to the defendant,

the California and Oregon Land Company, to be dismissed.

From this decree the complainant has appealed to this

Court, and has assigned the following errors upon which it

relies for a reversal of this decree

:

"First. The Court erred in sustaining the objections of

the defendants to the testimony offered by complainant to
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show that the wagon roa(] mentioned in the bill herein was

never bnilt or constructed, and to show that the certificates

of the Governors, tljat such road was built, were obtained

by misrepresentation and fraud; and in sustaining the ob-

jection to the question propounded to the witness George

Joseph, to wit: ' I will ask you to state fully whether or not

any wagon road was ever constructed or built by the Oregon

Central Military Road Company over or upon the route of

said road, and state fully all that you know about the man-

ner in which said road was built, if any was built, whether

the streams across which it was built were bridged, whether

any grades were made or turnouts, and state fully the man-

ner in which said road was built and constructed, if any

such road was built, and when it was and by whom ?' And
in excluding said testimony so offered.

" Second. The Court erred in sustaining the objection

of suid defendants to the testimony offered by complainant

after the defendants had taken their testimony and rested

upon the issues arising on the plea and answer filed herein;

and in sustaining the said defendants' objection to the fol-

lowing question propounded to the witness George Joseph:
' Question—State fully and at length all you know as to

whether or not the wagon road, known as the Oregon Cen-

tral Military Wagon Road, referred to in the bill in this

suit, was ever built or corstructed, and describe fully all

that was done by said company in reference thereto, and

state fully also ail that you know in reference to the way the

certificates of the Governors of Oregon, that said road or

portions thereof had been built, were obtained ?' And in

excluding said testimony so offered.

"Third. The Court erred in making said decree made

and entered herein on the 7th day of December, 1891, sus-

taining the pleas of the said defendants. The California and

Oregon Land Company, and in dismissing the bill of com-

plaint as to the said defendant, The California and Oregon

Laud Company.

"Fourth. The finding of the Court in said decree, that

the certificates of the Governors of the State of Oregon de-

claring the road mentioned in the bill to have been duly



constructed, were truthfully made without any fraud or mis-

representation on the part of any one, is contrary to the ad-

missions made in the plea and answer of the said defendant,

pi?d is against the evidence.
,

/ " Fifth. The finding of the Court in said decree, that said

iefendant. The California and Oregon Land Company, is

the purchaser of the lands described in said bill from the

Oregon Central Military Road Company in good faith and

for a valuable consideration, and without notice of any

fraud or misrepresentation on the part of the said Oregon

Central Military Road Compan}', or any one else, is against

the evidence and contrary to law.

"Sixth. The Court erred in sustaining the exceptions

taken by the defendants, N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohman and The California and

Oregon Land Company, to the portions of the bill of com-
plainant herein filed and specified in said exceptions.

"Seventh. That the said decree and findings therein

stated are erroneous, against the evidence and contrary to

law."

ARGUMENT.
In this case, the complainant, denying the legal sufficiency

to the pleas, set them down for argument, to take the judg-

ment of the Court upon that question, and by so doing

admitted their truth for that purpose.

1 Daniell, Ch. PI. and Pr., p. 717;

Story's Eq. Pl'dg., Sec. 697;

Gallagher v. Roberts, 1 Wash. C. C. 320.

On the hearing, the Court upheld the pleas, and dismissed

the bill.

The Supreme Court held the order dismissing the bill to

be error, and to that extent, and no further, reversed the

decree, and sent the case back with a direction to give the

plaintiff an opportunity to reply.
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The case then came back to the Circuit Court in Oregon
with the decree of that Court unreversed and effectually

affirmed, so far as it held the pleas to be legally sufficient.

It is a well established rule of equity pleading that if the

plaintiff reply, he thereby makes as full an admission of the

validity of a plea as if it had been allowed upon argument.

Its truth, and not its validity, can then be questioned.

1 Dauiell, Ch. PI. and Pr , 715-718;

Story's Eq. Pl'dg, Sec. 697.

The only question to be tried upon an issue presented by
a replication to a plea in equity, is the truth of the plea;

and if the plea is to the whole bill, and is found to be true,

there is an end of the case, and the bill must be dismissed.

1 Daniell, Ch. PI. and Pr., 715-16;

Hughes v. Blake, 6 Wheat. 453, 472-3;

Rhode Island v. 3Iass., 14 Pet. 210, 257-8;

Meeker V. 31arsh, 1 Saxton, N. J., Eq., 198;

Bogardus v. Trinitij Church, 4 Paige, 178, 195;

lishY. Miller, 5 Paige, 26, 28;

Bassett v. Company, 43 N. H. 253.

The only question presented by the issue raised by
the pleas and replication is whether the defendant, the

California and Oregon Land Company, was a purchaser in

good faith and for a valuable consideration, of the lauds de-

scribed, and without notice of the fraud charged in the bill.

The pleas aver that it was such purchaser, and this the repli-

cation puts in issue; and since the truth of this plea is the

only matter now to be tried, the plaintiff's first assignment

of error presents a matter wholly immaterial.

If the evidence offered had been admitted, and had been

to the effect that the road had not been completed, it would

have placed the plaintiff in no better position than it is

placed by the pleas, which say in effect, " if all you allege

as to the non-completion of the road, and the fraud in pro-

curing the certificates of the Governor of its completion, is

true, we are not affected by it, because we are purchasers

for value and had no notice of the fraud you allege." Be-

sides, if the court were in error in excluding the proposed

evidence, the error cannot be corrected here. The testi-
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monj of the witness not being in the record, this Court can-

not consider it; audit will not, on account of error in exclud-

ing it; reverse the decree and seud the case back to have the

testimoDv taken. The cause miiiit be heard in this Court on

the evidence in the record.

BUase v. Garlington, 92 U. S. 1, 7-8.

The second error assigned is directed to the same subject

and is answered in the same way.

The third assignment of error is directed to the legal

sufficiency of the pleas, Avhich, we contend, is not an open

question for the reasons:

First, that the pleas had been sustained upon argument be-

fore issue was joined to test their truth, and the decree sus-

taining them has been in effect affirmed by the Supreme Court

of the United States. {U. S. v. Ore<jon Central Military

Road Co., 140 U. S. 630.)

Second, that having elected to reply, the complainant ad-

mitted the legal sufficiency of the pleas, leaving only the

question of their truth to be tried, as shown by authorities

above cited.

And, third, the complainant has not assigned the order of

the Court (Trans., p. 98), sustaining the sufficiency of the

pleas, as error.

If the question were open for cunsideration here, it seems
to us that it would be sufficient to say that by the general

rules of equity, too well settled to justify reference to au-

thorities, that the title of a purchaser in good faith for val-

uable consideration, without notice of any fraud which
might affect the title in the hands of his grantor, wnll al-

ways be protected. The statute of Oregon, where this land

lies, and this purchase was made, provides that the title to

lands of a purchaser for a valuable consideration, in good
faith and without notice of fraud affecting the title of his

immediate grantor, shall be protected. (Hill's Annotated

Laws of Oregon, vol, 2, p. 1374, Sec. 3063.) And besides,

the act directing this suit to be brought provides that the

rights of all bona fide purchasers of either of said grants or

any portion of said grants for a valuable consideration, if
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any such there be, shall be' saved and preserved. (Act of

March 2, 1889, 25 Stats, at Large, p. 8ol.)

A bona fide purchaser of the grant in question is exactly

what the pleas declare the deleudant to be, aud if the pleas

are true they are a bar to the suit, under each and all the

rules above cited. But if the question of their legal suflB-

ciency could be considered on this appeal, the opinion of the

late Judge Sa\vyek on this question, affords an auswer more
complete and couviuciug than we could hope to make.

United States v. Dalles Military Road Co., 14 Sawy. 387,

The fourth assignment of error is directed to that portion

of the decree appealed from, which finds that the certificates

of the Governors of the State of Oregon set out in the bill

were truthfully made, without any fraud or misrepresenta-

tion on the part of any one; for the alleged reason that the

finding is contrary to the admissions made in the pleas aud

against the evidence. We regard this finding as wholly im-

material, if for no other reason, at least because it is no

part of the decree.

The sixth assignment of error raises a question which, for

the reasons before stated, is not before this Court upon this

appeal. If, however, the appellant were entitled to present

that question, it is fully answered by the opinion of Judge

Sawyer in the Court below. (40 Fed. Eep. 114-120.)

The fiCth assignment of error goes to the merits, and

is the only question properly arising on this appeal. It is,

that the finding that the defendant. The California

and Oregon Laud Company, is a purchaser of the

lands described in the bill, in good faith, and

for a valuable consideration aud without notice of

any fraud or misrepresentation on the part of the

Oregon Central Military Koad Company, or any one else,

is against the evidence and contrary to law.

Since the testimony is all printed in the record, we shall

here merely indicate the facts which that testimony proves.

The evidence introduced in the case shows the follow-

ing facts:
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lu the spring of 1874, the attention of certain parties

residing in California, was called to the fact that the land

graut mentioned in the complaint in this suit was for sale,

by the then owner, The Oregon Central Atilitury Road
Company, The parties to whom the proposition to sell

was made, were furnished by the agent of the owner with

an abstract and other documents which contained all

acts of Congress then existing relating to the grant;

the Act of the Legislative Assembly of Oregon trans-

ferring the grant to the road company; the certificates

of the Governor of the State of Oregon that the road to aid

in the construction of which the grunt was made, had been

completed according to the requirements of said Act; a

statement showing all the proceedings of the laud depart-

ment with reference to the selection and listing of the lands

and the action of the officers of the land department upon

the subject, this statement showing that over 300,000 acres

of the land had been listed; and the certificate of Messrs.

Mitchell <fc Dolph, attorneys at law, in Portland, that the

title of the road company was perfect.

These documents were examined by the proposed pur-

chasers, one of whom was an attorney, and others of whom
were accustomed in their business to the examination of

titles, and were then submitted by them to other attorneys,

who, upon examination, pronounced the title of the road

company to be perfect.

Relying upon these documents, and the matters contained

therein, and upon the opinions so obtained, the parties de-

cided to purchase an undivided one-half interest in the land,

and sent two of their number to Oregon to see if any liens

of any kind had attached to the laud since the abstract was

made, and if they found none, to pay the money and receive

the deed. No other authority was given to the persona so

sent. The proposition to sell the undivided half interest

gave the purchasers the option to take the remaining half

within a limited time at the same rate. The price to be

paid was $100,000 for a one-half interest, or $200,000 for

the whole. In pursuance of this arrangement one undivided

half of the land was purchased, and a deed executed to the

purchasers, dated the loth day of May, 1874. The pur-
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chasers of the first half, with other persons, decided to take

the other half under the option, and on the loth of October,

1874, a deed to the remaining half was execated and deliv-

ered to the purchasers, they thereby becoming owners of the

whole grant, except such parcels as had been sold by the

]^oad Company. The purchasers at the time of each pur-

chase paid the entire price agreed upon, in cash.

For convenience in handling, and to avoid complications

which might result in case of the death of either of the own-

ers, a corporation was formed by them under the laws of

California, called the ".California and Oregon Land Co.,"

a defendant in this suit, to which said owners conveyed

the land, and each received his ijro rata share of the

stock of the company for the same.

The Company took the land in charge, and expended

about $90,000 in care and improvement of the property,

and about $50,000 in taxes to the State of Oregon, making

a total of about $140,000 expended above the purchase

Drice, $200,000, and has received from rents and sales not

more than $23,000.

The purchase was made and the purchase price paid in

the utmost good faith on the part of the purchasers, without

any knowledge, notice, information, suspicion or ground of

suspicion, of the existence of any of the frauds ch-irged in

the bill, or of any fraud whatever in the matter.

In making the purchase, the purchasers relied upon the

certificates of the Governor and of the Commissioner of the

General Land Office that the road had been duly completed,

and fully believed that the statements contained in those

certificates were true.

The purchasers were all residents of the State of Califor-

nia, and had never been in the vicinity of the road. All

the purchasers were men of large business experience, and

no one of them would have engaged in any transaction con-

cerning which they had the least suspicion of fraud.

An examination of the testimony will show that all the mat-

ters above stated are fully proved.

We do not think argument necessary to show that this evi-

dence establishes the truth of the pleas.
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Since the above was iu type, we have been favored with

a copy of appellant's brief; but we have not had time to ex-

amine it, and have not attempted to reply to any of the

points there made. We do not see bow it can be denied

that if the pleas are found to be true the bill should be dis-

missed; and we therefore submit that the decree appealed

from should be affirmed.

W. C. BELCHER,
Solicitor for Appellee.

RUJ^'US MALLORY,
Of Counsel.
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STATEMENT OF THE CASE.

This cause has been heard twice by the United States Circuit

Court for the District of Oregon, and once by the Supreme Court of

the United States. The opinions of the Circuit Court on the first

hearino-, and of the Supreme Court, each containing a full statement

of the facts and cii-cumstances from which the case has arisen have

been published and reference thereto is made for the purposes of this

opinion, in lieu of a more extensive and detailed statement. See

U. S. vs. Dalles Military Road Company, 41 Fed. Rep., 493; U. S. vs.

Oregon Central Military Road Company, lb. 501; U. S. vs. Dalles

Military Road Company, and kindred cases, 140 U. S., 599. After

being remanded to the Circuit Court, the case went to trial upon

issues joined by a replication to the pleas and answer of the defen-

dant, the California and Oregon Land Company, denying the ellega-

tions of the said defendant that the several promoters and organizers

of said Company were bonafide purchasers of the land in controversy,

for the full value thereof, without notice or reason to believe, or sus-

pect that there had been any fraudulent act committed, or misrepre-

sentation made, affecting the title of their vendors, or that the wagon

road in aid of which the lands were granted had not been wholly,

seasonably and properly completed in accordance with the require-

ments of the granting Acts. The pleadings admit, but only by im-

plication, that the wagon road was never constructed and that the

certificates given by the Governor of Oregon, were untrue. The

only issue of fact in the case is made by the second plea, which is a
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negative plea, raising simply a question, whether the defendant is

entitled to the protection which a Court of Equity gives to hona

fide purchasers of the legal title to real estate. The Circuit Court

so construed the pleadings and held the parties strictly within the

limits of that issue in the introduction of evidence, and even made a

ruling excluding all evidence offered on the part of the Government

to prove that the wagon road had never been constructed. Upon
the final hearing the following decree was rendered by the Circuit

Court :
" This cause was heard upon the bill, the amended pleas

and answer of the defendant, the California and Oregon Land Com-

pany, the replication thereto, the testimony and exhibits, and was ar-

gued by Mr. Franklin P. Mays, United States Attorney, and Mr.

Albert H. Tanner, of counsel for the plaintiff, and Mr. Rufus Mal-

lory, for said defendant ; on consideration whereof, the Court finds

thab the certificates of the Governor of Oregon declaring the road

mentioned in the bill to have been duly constructed were truthfully

made without fraud or misrepresentation on the part of anyone ; and

that said defendant, the California and Oregon Land Company, is

the purchaser of the land described in said bill from the Oregon

Central Military Road Company, in good faith, for a valuable con-

sideration, and without notice of any fraud or misrepresentation on

the part of said Oregon Central Military Road Company, or anyone

else. It is therefore ordered, adjudged and decreed that said plea of

said defendant, be, and the same is hereby sustained, and that said

bill of complaint be and the same is hereby dismissed, as to said de-

fendantj the California and Oregon Land Company."

DISSENTING OPINION.

Hanford, J.

The Supreme Court reversed the first decree of the Circuit Court for

error in refusing to allow a replication to the pleas and remanded

the cause for the express purpose of having a full investigation and

determination of the facts, in the light of all the testimony affecting

the question of the hona fides of the transactions by and through

which the defendant has, or claims to have acquired title to the land.

The important questions of law involved in the case and which were

fully discussed in the opinion of the Circuit Judge, are only referred

to in the briefest manner by the Supreme Court. The Court could

not after making the careful and full statement of the case, included
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in its opinion have passed over these questions through mere inad-

vertence. Evidently, except in so far as it was intended to reverse

the decision made by the Circuit Judge, the Supreme Court intention-

ally refrained from expressing an opinion upon the questions of

law, until there could be a full presentation of the case and a decis-

ion of all questions of law and fact after the introduction of the

evidence. The Act of Congress authorizing the suit expressly Vnen-

tions as one of the subjects to be adjudicated, the question as to the

legal effect of the certiticates of the Governor of Oregon. The Cir-

cuit Judge decided that question, and in deciding it affirmed the val-

idity of the defendants title to the land, but the Supreme Court did

not by any expression in its opinion, approve, or criticise the decision

of that question. We can hardly suppose that the Court intended

to dispose of the case linally by simply reversing the decision of the

Circuit Court without giving some expression of opinion upon this

important question, therefore, we may fairly infer that the question

has been reserved for future consideration by that Court. The

grounds of the Supreme Court's decision appears in the following

extracts therefrom : " We are of opinion that the Circuit Court

" erred in not permitting the plaintiffs to reply to the pleas, and in

" dismissing the bill absolutely. * * * The decree must be re-

" versed is so far as it dismisses the bill, and the case be remanded to

" the Circuit Court, with a direction to allow the plaintiff to reply to,

" and join issue on, the pleas. * * * * * It is manifest that,

" although the Act says that the suits arc to be tried and adjudicated

" in like manner and by the same principles and rules of jurisprudence

" as other suits in equity, Congress intended a full, legal investi-

" gation of the facts, and did not intend that the important interests

" involved should be determined upon the untested allegations of the

" defendants. ***'<•* "phe Government has had no oppor-

" tunity to prove the charges of fraud made in the bill, and there is

" no proof but the allegations of the pleas as to the honafi des of the

" defendants, and as to the amount expended by them in good faith

" in connection with the roads or the lands. It cannot be properly

" held that, under the Act of 1889, final adjudication can be made,

" on such pleadings alone, as to the extensive interests involved in

" this litigation."

In view of the course, which the case has already taken it seems

to be unnecessary if not improper, for this Court at the present time

to do more than decide whether upon the evidence, the defense of
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a bona ^c/e purchase has been made out; and whether the Court

erred in excluding evidence material for the Government. The lat-

ter inquiry being of an incidental and preliminary character will be

first disposed of.

The facts as to the completion of the road, or failure to construct

it, are important matters of evidence bearing directly upon the ques-

tion at issue, as to whether the defendants at the time of the purchase

of the land from the Oregon Central Military Road Company, had

notice of the failure of that Company to earn the grant by construct-

ing the road. The existence of such an important highway extend-

ing from the heart of the Willamette Valley to the eastern boundary

of the State, if it does exist, must necessarily be a matter of such

general notoriety as to be presumably within the knowledge of all

business men having the means and disposition, to purchase on specu-

lation the lands granted for the purpose of aiding in its construction

and located adjacent thereto; and the non-existence of such a high-

way, if in fact, it never was constructed is such an extraordinary cir-

cumstance when considered in connection with the transfer of the land

grant to private individuals, that without explanation it is impossible

to understand how the purchaser could have failed to have taken

notice of it. The reason given for the exclusion of the evidence

bearing upon this point is that, by failing to deny them the pleas

and answer admit the averments of the bill as to the nonconstruction

of the road and the falsity of the Governor's certificates, and dispen-

ses with the necessity of proof thereof, and that the taking of such

proof would impose a grievous burden upon the parties by reason

of the amount of it and the great expense and consumption of time

necessary for the purpose. The Supreme Court, however, has held

that the case cannot properly bs decided until the proofs shall have

been taken, and having remanded the cause for the express purpose

of having an investigation of the facts, the trial Court is left without

discretion and must proceed according to the mandate.

There is another reason for holding that the Circuit Court was in

error in excluding the evidence offered by the Government. It is

this, the answer does not deny, nor expressly admit the charges

made in the bill that the lands were not earned according to the

terms of the granting act, and that the certificates are untrue and

that the same were obtained by false representations and fraud.

The plea is a negative plea, and does controvert the averments of the

bill so that proof .thereof is required to disprove the plea. Where
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the plaintift has replied to a plea which constructively admits the

averments of the bill, or the part of the bill to which it refers, he

" may rest satisfied with that admission, and need not go into evidence

" as to that part of his case which the plea is intended to cover ;
unless

" the plea is a negative plea: For in that case it will be necessary

" for him to prove the matter negatived, for the purpose of disprov-

" ing the plea, in the same manner as he may enter into evidence

" for the purpose of disproving matter which has been pleaded af-

" firmatively." 1. Daniels Chancery, Pleading and Practice, 5th

Ed. 837.

The answering defendant in order to prove the allegations of the

second plea was obliged to, and did introduce the deeds by which it

claims to have acquired title to the land, and to show by other evi-

dence the particulars of the transaction attending the negotiations

for and consumation of the purchase from the Oregon Central Mili-

tary Road Company, from which it is clear that the promotors and

organizers of the defendant corporation, first bargained with the

Oregon Central Military Road Company, for an undivided one-half

of the lands granted, for the price of $100,000, and the right to

purchase the other half at a corresponding price ; that after examin-

ing an abstract of the title and obtaining the advice of eminent

lawyers as to the right of saiil company to sell the land, they paid

$100,000, and thereupon said company, by its deed granted and con-

veyed one-half of all the right, title and interest of said company,

and one -half of the right, title and interest which it might thereafter

acquire, in and to said lands, to one B. J. Pengra, who, on the next

day after the recording of said deed by his bargain and sale deed,

conveyed the lands to the persons, who afterwards organized this de-

fendant corporation ; and some five months after the conveyance of

said one-half interest the other half was conveyed in a shnilar man-

ner, that is to say : the corporation first made a deed of merely its

right, title and interest in and to the property to Pengra, and he, by

a bargain and sale deed, conveyed the property to the purchasers

This evridence does not sustain the plea. The rule to _be applied is

this : In equity, a purchaser of real estate from the apparent owner

tliereof, who after payment of the reasonable value of the property

receives a conveyance of the legal title, without knowledge of an

equitable right to the property existing in another, or, notice of facts

which would cause an ordinarily prudent person to inquire into such

existing equitable rights, or who after making the inquiry and the
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exercise of reasonable diligence, has failed to discover an existing

defect in his grantor's title, is entitled to the same protection as the

purchaser of pei-sonal property^ in market overt. The rule is founded

upon the doctrine of estoppel, which does not allow an owner of

property who has permitted a concealment of his claim or rights to

thereafter assert them to the prejudice of an honest purchaser, unable

by reason of such concealment to learn of the existence of such

claim or rights in time to avoid imposition. As in all cases where

rights depend upon the doctrine of estoppel, a defense of this sort

requires the clearest proof of all the facts essential to create the es-

topple, and equity does not permit a party to derive benefit from his

own ignorance of facts which he could have learned by the exercise

of ordinary prudence and diligence. This defense is not available

to a person who, by the circumstances connected with his purchase

or the form of the conveyance which he accepts, is apprised that his

grantor has not intended, or is unable to convey a perfect title, with-

out additional proof showing that the purchaser after due diligence

failed to discover any valid adverse claim to the property. One

who contracts for and pays the price for a particular parcel of real

estate and obtains a deed which by its terms purports to convey the

title to the property which it describes, occupies a position entirely

different from that of the purcha.ser who is content to receive merely

a conveyance of the right, title and interest of his grantor, in and

to the property. By many of the adjudged cases he is held to be

chargeable with constructive notice, inherent in the deed of the ac-

tual right and title of his grantor, as contradistinguished from what

may at the time appear to be, by his visible possession of the prop-

erty, or muniments of title shown by the public records.

Blanchard vs. Brooks, 12 Pickering 47.

Springer vs. Bartle, 46 Iowa 688.

Steele vs. Sioux Valley Bank, 79 Iowa 399,44 N. W. Rep. 564*

Peters vs. Cartier, 80 Mich. 124, 45 N. W. Rep. 73.

Peaks vs. Blethen, 77 Me. 510.

Logan vs. Neill, 128 Pa. St. 567, 18 Atl. Rep. 347.

Hastings vs. Nissen, 31 Fed. Rep. 597.

Gest vs. Packwood, 34 Fed. Rep. 372.

American Mortgage Co. vs Hutchings, 24 Pac. Rep. 515.

' 3 Washburn on Will property (4th Ed.) 607 Marginal.

2 Pomroy's Equity, Sec. 753.

1 Devlin on Deeds, Sec. 674.
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This rule in all its rigor has been declared and applied by the Su-

preme Court of the United States repeatedly. In the case of Oliver

vs. Piatt, 3 Howard 333, the question as to the right of the grantee

of a right, title and interest to property, to claim protection in equity

as a bonafide purchaser was elaborately argued by able counsel and

received careful consideration. The opinion of the Court was written

by Mr. Justice Story, wherein he expressed the view of the Court as

follows :
" Another significant circumstance is, that, this very agree-

" ment contains a stipulation that Oliver should give a quit claim deed
" only for the tracts ; and the subsequent deeds given by Oliver to him
" accordingly were drawn up without any covenants of warranty, ex-

" cept against persons claiming under Oliver or his heirs or assigns.

" In legal effect, therefore, they did not convey no more than Oliver's

" right, title and interest in and to the property ; and under such cir-

" cumstances, it is difficult to conceive how he can claim protection as

" a bona fide purchaser, for a valuable consideration, without notice,

" against any title paramount to that of Oliver which attached itself

" as an unextinguishable trust to the tracts."

" The general principal is admitted, that a grantor conveying by
" deed of bargain and sale, by way of release or quit-claim all his

" right and title to a tract of land, if made in good faith, without any
" fraudulent representation, is not responsible for the goodness of the

" title beyond the covenants in his deed. * * * * a. deed of

" this character purports to convey, and is understood to convey,
" nothing more than the interest or estate of which the grantor is

" seized or possessed at the time ; and does not operate, to pass or

" bind an interest not then in existence. The bargain between the
" parties proceeds upon this view ; and the consideration is regulated
" in conformity with it." (Opinion of Mr. Justice Nelson in Van
Rensellear vs. Kearny, 11 Howard 297.)*********

" The evidence satisfies us that Cook had full notice of the frauds
" of Powers and of the infirmities of Dessaint's title. Whether this

" was so or not, having accpiired his title by a tiuit-clahn deed, he
" cannot be regarded as a bona fiile purchaser without notice. In
" such cases the conveyance passes the title as the grantor held it,

" and the grantee takes only what the grantor could lawfully con-

vey." (Opinion by Mr. Justice Swayne, in May vs. Le Claire, 11 Wall

217.)
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The cases of May vs. Le Claire, and Oliver vs. Piatt are cited to

the same point, and the doctrine is reaffirmed ])y the Supreme Court

in Alexander vs. Roderiguez, *12 Wall, 323, and Diekerson v.s. Col-

grove, 100 U. S. 584. The Supreme Court has .steadfastly adhered to

the rule denying the grantee in a quit-claim deed, the right to ex-

tend as a ho7ia fide pui'chaser, against a title paramount to that

which his grantor had at the time of executing the quit-claim deed.

Brown vs. Jackson, 3 Wheaton 449. Hanrick vs. Patrick, 119 IT. S.

175.

The authorties above cited are not unopposed. Some of the ablest

text writers and jurists of this country hold to the view that a

grantor cannot by any form of deed do more than convey all his

right, title and interest ; that a quit claim will convey a perfect fee

simple title, just as effectually as a warranty deed, if in fact, the

grantor at the time of executing the deed has such a title ; that a

quit claim deed no more implies that the grantor doubts the good-

ness of his title, than a warranty deed implies that the grantee con-

siders the title unsafe without the support of covenants and assur-

ances involving personal liability for damages ; and that a pur-

chaser who relies upon the public records showing a clear title in the

grantor, even though he takes a quit-claim deed, cannot be denied the

character of a hona fide purchaser, without lobbing the recording

acts of their virtue. Between these two extremes the true doctrine

is to be found, and the trend of opinion in this country as may be

gathei'ed from the most recent decisions and the latest contributions

from American law writers is in the direction of greater liberal itj'',

and to regard with favor the more reasonable rule by which the ac-

tual good faith of the purchaser is made the test of his right in

equity ; and the question of actual good faith is chiefly one of fact.

So that there is no such thing as a conclusive presumption of "tnala

fides from the mere acceptance of a quit claim deed. A pui-chaser

who makes diligent and candid inquir}^ with intent to ascertain the

truth concerning his grantor's title and who after such inquiry pays

a fair price for property in the honest belief that the title is perfect,

ought to have protection against adverse rights which notwithstand-

ing his efforts to discover them, remained concealed from him, al-

though he receives only a quit claim deed ; and if a purchaser

does upon inquiry, learn of the existence of adverse rights before

consumating the purchase he ought not to receive protection against



The United States vs. The California & Oregon Land Co. 9

such rights, even though his deed is in form, an absolute grant of

the property, with the general warranty and full covenants for titles.

Merrill vs. Hutchinson, 25 Pac. Rep., 215.

84 Central Law Journal, 174.

This is the common sense of the matter and the only just rule

Nevertheless, it is a true and self evident proposition, that, by a

([uit-claim deed the grantee is necessarily warned. By agreeing to

accept that form of conveyance he avowedly assumes all risk of a

bad title as between himself and his grantor, and he may be fairly

presumed to have made a timely and sufficient examination of the

title. From this it follows, that, he may be conclusively presumed

to have become informed of all facts which could have been dis-

covered by an intelligent and earnest effort, and to have acted in the

light of all such facts in making the purchase.

Within this modification of the rule to which the Supreme Court

seems to be committed, it is not sufficient for the defendants to show,

that, by reason of their failure to inquire, they were ignorant of the

failure of their grantor to earn the land grant according to the terms

of the Act of Congress. They must prove that they did inquire and

that, notwithstanding the exercise of ordinary prudence and dili-

gence on their part, they were misinformed and deceived, and that

they honestly believed that their grantor had acquired a full and

complete title to the land by having constructed and completed the

wagon road. This much at least, is required of them to bring the

case within any rule deducible from the cases cited in their behalf

upon the argument. And for lack of such proof in the case as it is

not before this Court, the evidence is insufficient to sustain their plea.

The appellee, however, claims protection under cover of the bar-

gain and sale deeds from Fengra, the grantee in the quit claim deeds

from the Oregon Central Military Road Company. But Pcngra did

not at any time assume to deal with the property as the owner of

it. He was a mere medium for the transfer of the title to the

individuals to whom the corporation had contracted to con-

vey it. Their negotiaticns for the purchase were not made with

Pengra, as the apparent owner, but were with the officers and agents

of the corporation, and they were content to finally complete the

purchase and receive a conveyance in the same manner as in acquir-

ing the one-half interest in the first instance, that is, by means of

two deeds, some five months after their purchase of the one-half
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interest. No additional grounds for relief or protection are shown

by the circumstance that two deeds were made to effect one transfer

of the propert}'. In this particular the case is analoi^-ous to the case

of Baker vs. Humphre}', 101 U. S. 494, wherein Mr. Justice 8vvayne>

in the opinion of the Coujt, says :
" Chapman conveyed by a deed

" of quit claim to the attorney's brother. The attorney procured

" the deed to be so made. It was the same thing in view of the law
'' as if it had been made to the attorney himself. Neither of them
" was in any sense a bona // l/i purchaser. No one taking a quit claim

" deed can stand in that relation."

For the reasons above given, it is the writer's opinion that the de-

cree of the Circuit Court ouuht to be rever.sed ; and that the cau.se

should be remanded for a new trial with directions to admit evidence

offered in behalf of either party as to the completion of the wagon

road, or failure to complete it, and as any fraudulent acts or misrep-

resentation by means whei'eof the certificates of the Governor of

Oregon were wrongfully obtained.
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Before Hanford, Hawley and Morrow, J. J.

Hawley, J.

I am of opinion that the Circuit Court did not err in finding that

defendant was the purchaser of the land in question in good faith,

and for a valuable consideration without notice of any fraud on the

part of the Oregon Central Military Road Company, or anyone else.

This finding is, in my opinion, fully sustained by the evidence

and the Court was therefore justified in sustaining the defendant's

objection to the testimony offered by complainant, after the defend-

ant had rested its case, to show that said road had never been built,

and that the certificates of the Governors of Oregon, that it was

built, were obtained by misrepresentation and fraud.

In Colorado Coal Co. vs. United States, 123 U. S., 313, the Court

said: "It is fully established by the evidence that there were in

" fact no actual settlements and improvements on any of the lands

" as falsely set out in the affidavits in support of the pre-emption

" claims, and in the certificates issued thereon. This undoubtedly

" constituted a fraud upon the United States sufficient in equity as

" against the parties perpetrating it, or those claiming under them

" with notice of it, to justify the cancellation of the patents issued

" to them. But it is not such a fraud as presents the passing of the

" legal title by the patents. It follows that to a bill in equity, to

" cancel the patents upon these grounds alone, the defense of a

" bona fide purchaser for value without notice is perfect."

Applying the principles therein announced to the facts presented

by the record in this case, it necessarily follows that the question.
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whether the road was actually built or not, was wholly immaterial,

unless it was shown that defendant was a purchaser with notice.

Independent of the general principles of law that are always applied

by Courts where the plea of a bona Jidc purchaser for value is pre-

sented, the Act of Congress authorizinjj this and other suits to beOCT
brought to forfeit the lands hitherto granted, expressl}^ preserved the

rights of such purchasers in the following language :
" Saving and

preserving the rights of all bona Jidc purchasers of either of said

grants, or any portion of said grants, for a valuable consideration,

if any such there be. Said suit or suits shall be tried and adjudicate<l

in like manner, and by the sauie principles and rules of jurispru-

dence as other suits in equity are therein tried." (25 Stats, at

Large, 851).

Without discussing the evidence, it is perfectly clear to my mind
that defendant was a bonafide purchaser for value, without notice.

This must be admitted, unless it be that the deeds from the Oregon

Central Military Road Company to Pengra, were quit-claim deeds,

puie and simple, and that a purchaser under a quit-claim deed can-

not claim to be a bona fide purchaser for value.

A full investigation of that question would open up a wide field

of enquiry, in regard to which I deem it unnecessary to enter at

any length.

There are numerous and many conflicting authorities upon this

subject, which I shall not attempt to review.

It is sufficient to say that, in my opinion, the weight of reason and
authorities is made to depend upon the real character of the deed, as

to whether or not it purports to convey, or does in fact convey,

simply the speculative right, title and interest of the party, or

whether or not it purports to convey, and does in fact convey, the

lands mentioned. If the deed is a quit-claim, in the strict sense of

that species of conveyance, then it will not support the defense of

an innocent purchaser.

" Whether the conveyance be a quit-claim or not, is dependent
' upon the intent of the parties to it, as that intent appears from
' the language of the instrument itself. If the deed purports and
' is intended to convey only the right, title and interest in the land,

' as distinguished from the land itself, it comes within the strict

' sense of a quit-claim deed, and will not susta'n the defense of

' innocent purchaser. If it appears that it was the intention to

' convey the land itself, then it is not such quit-claim deed, although
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" it may possess characteristics peculiar to such deeds. The use of

" the word ' quit-claim ' does not restrict the conveyance, if other

" language employed in the instrument indicates the intention to

" convey the land itself." (Garrett vs. Christopher, 74 Tex., 453).

The true character of the deed, and the real intent of the parties,

is to be determined by the terms of the conveyance itself.

This general idea is fully recognized by the decisions of the Su-

preme Court of the United States. In Van Rensselaer vs. Kearney,

11 How., 322, the Court, in speaking of the effect of a deed by way
of release or quit-claim of the grantor's right, title and interest,

said :
" But this principle is applicable to a deed of bargain and sale

" by release or quit-claim, in the strict and proper sense of that

" species of conveyance. And, therefore, if the deed bears on its face

" evidence that the grantors intended to convey, and the grantee

" expected to become invested with an estate of a particular descrip-

" tion or qualit}'-, and that the bargain had proceeded upon that foot-

" ing between the parties, then, although it may not contain any
" covenants of title, in the technical sense of the term, still, the legal

" operation and effect of the instrument will be as binding upon the

" grantor and those claiming under him, in respect to the estate thus

" described, as if a formal covenant to that efi'ect had been inserted."

The language of the first deed conveying an undivided one-half

interest to Pengra, dated May 12th, 1874, is as follows :
" The Oregon

" Central Military Road Company * * * has aliened, released,

" granted, bargained and sold, and does hereby alien, release, grant,

" bargain, sell and convey unto the said B. J. Pengra, the party of

" the second part, his heirs and assigns, the undivided one-half of all

" the right, title and interest of the said party of the first part in

" and to all the lands lying and being in the State of Oregon,

" granted or intended to be granted to the State of Oregon by the

" Act of Congress, approved July 2d, 1864, * * * and
" granted by the State of Oregon to the said Oi'egon Central Military

" Road Company by an Act of the Legislative Assembly of said

" State of Oregon, approved October 24th, 1864 ;
* * *

" and the undivided one-half of the right, title and interest of said

" party of the first part to said grant of land under the several acts

'* aforesaid, whether listed and approved, or otherwise ; also, the un-

" divided one-half of all future right, title, interest, claim, property

" and demand, which the party of the first part may, at any time

" hereafter, acquire to any lands by virtue of any further compliance
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'' with the requirements of said Acts of Congress, together with the

" hereditainents and appurtenaijces * * * To have and to hold

" the lands hereby granted unto the said party of the second part,

" his heirs and assigns forever."

From this language, as well as of all the other conditions, reserva-

tions and covenants in said deed expressed, it is clear to my mind

that the parties intended by this instrument to convey, and did con-

vey, the land itself; and that it is not such a quit-claim deed as

deprives defendant of the right to rely upon the plea of an innocent

purchaser for value. The second deed contains the same language

as the first. The deeds from Pengra to Colby and others are regular

bargain and sale deeds of the land in question.

From a careful consideration of all the evidence in the record, and

of the principles of law applicable thereto, I am of opinion that the

decision and rulings of the Circuit Court were correct.

I am authorized to say that Judge Morrow concurs with me in

the views I have expressed.

The judgment of the Circuit Court is, therefore, affirmed.
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UNITED STATES VS. SCHR. LA NIXFA AND T. P. H. WHITELAW. i

^ In the United States Circuit Court of Appeals,
FOR THE Ninth Circuit.

The Schooner La Ninfa,
Thomas P. H. Whitelaw,

Claimant and Appellant,

vs.

The United States of America,
Lihellant.

To the Honorable the United States Circuit Court of Appeals, for

the Ninth Circuit:

The appeal of the ahove named appellant respectfully showeth,

that on or about the 25th day of August, 1891, the above named
libellant, the United States of America, by C. S. Johnson,

United States District Attorney, for the District of Alaska, ex-

hibited its libel of information in the District Court of the

United States, for the said District of Alaska, against the

schooner called La Ninfa, her tackle, apparel, furniture, cargo,

etc., Thomas P. H. Whitelaw, claimant and sole owner, in a

cause admiralty of forfeiture and condemnation, praying among
other things, for the reasons set forth in the libel of information,

to wit: That the said vessel or schooner called La Ninfa, was
seized on the 14th day of July, 1891, by Captain C. L. Hooper,
commanding the U. S. Revenue Cutter Corwin, then on special

duty in the Bering Sea, at or near the northwest point, Point

St Paul's Island, in said Bering Sea, and about ten miles S. by
\V. iW., on the high seas, and that on said 14th day of July,

1891, the said vessel or schooner, her captain, officers, and crew,

at said time were engaged in the killing of fur seals, within the

limits of Alaska Territory, and in the waters thereof, in viola-

tion of Section 1956 of the Revised Statutes of the United
States, and of other acts of Congress, and of the Proclamation
issued by the President of the United States thereunder, after

having been furnished with a copy of the Proclamation of the

President of the United States in relation to the fur seal fish-

eries of Bering Sea, dated June 15th, 1891, and warned to leave

the sea forthwith; that the said vessel or schooner, La Ninfa, her
boats, tackle, apparel, furniture, cargo, etc., may, for the causes

set forth in said libel of information, be condemned to the use of

the United States, according to the form of the Statutes of the

United States, in such cases made and provided; and appellant

thereupon filed his peremptory exceptions to said libel of infor-

mation, alleging that libellant ought not to have the judgment
of the Court prayed for, that the Court had not jurisdiction, and
that said appellant is not bound to answer the same, and praying
that the said libel of information be dismissed with costs. That
upon the hearing of said exceptions to said libel of information,
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such proceedings were had in said cause, that on the first day of

October, 1891, the said District Court ordered that the said

chiimant and appeUant ansv^er further, and appellant thereupon
filed his answer to said libel of information, in the said District

Court, praying that the said libel of information be dismissed,

with his costs in that behalf, as by reference to said libel of in-

formation and the said answer may more fully appear.

That the said cause came on to be heard' before the Honor-
able John S. Bugbee, Judge of the said District Court, on or

about the first day of October, 1891, upon the testimony and
proofs adduced by the respective parties, and the said Judge
having advised thereon on the 1st day of October, 1891, made
a decree or sentence in said cause, whereby it was among other

things sentenced and decreed that the said vessel or schooner

called La Ninfa, her boats, tackle, apparel, furniture, cargo, etc.,

be condemned to the use of the United States of America, as by
reff^rence t^^ the said decree may more fully appear.

And this appellant is advised and insists that the said decree

is erroneous, inasmuch that said vessel or schooner, La Ninfa,

ought not, by a decree of said District Court, be condemned to

the use of the United States of America, or be condemned at all.

And this appellant for these and other reasons, appeals from
the whole of the said decree in favor of the said United States of

America, to the next United States Circuit Court of Appeals for

the Ninth Circuit, to be held in said Circuit, and on the said

appeals he intends only to have the said cause heard anew on
the same pleadings and the same proofs.

And he prays that the record and proceedings may be re-

turned to the said United States Circuit Court of Appeals, and
that the said decree and every part thereof may be reversed, or

such other decree thereon be made, as to the said United States

Circuit Court of Appeals shall seem just, and that the appellee

be condemned to pay the appellant his cost and damages in the

premises.

Signed, John G. Heid, Proctor.

Due service of a true and correct copy of the foregoing appeal

is hereby admitted, at Sitka, Alaska, this 18th day of December,
1891.

C. S. Johnson,
U. S. Dist. Att'y for Dist. of Alaska.

Endorsed: No. 302. In U. S. Dist. Court for District of

Alaska. United States vs. Schooner La Ninfa, Thos. P. H.
Whitelaw, claimant and sole owner. Appeal filed Dec. 18, 1891.

N. R. Peckinpaugh, Clerk.
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1 The United States,

District of Alaska,!

Pleas and proceedings began and had in the District Court of

the United States for the District of Alaska.

Present : The Honorable John S. Bugbee, Judge.

In the case of »

The United States '^

vs.
V No. 302.The Schooner La Ninfa and

Thomas P. H. Whitelaw. J

Be it remembered that at a stated term, to wit : the May
term, 1891, of the District Court of the United States, for the
District of Alaska, began and held at Sitka, in said District, on
Monday, the 4th day of May, 1891, and adjourned from time to

time until Tuesday, August 11, 1891, when Clias. S. Johnson,
Esq., U. S. Attorney, for the District of Alaska, presented and
filed in open Court, the libel of information in said cause, which
is in words and figures following, to wit :

2 In the District Court of the United States of America,
District of Alaska.

Of the May term in the year one thousand eight hundred and
ninety-one.

The United States ) tt a t) •
i Oi ^ a

/ U.S. Kevised Statutes,mo T AT \ See's 1956.
Ihe Schooner La jninfa.;

To the Honorable John S. Bugbee, Judge of the United States

District Court, for the District of Alaska:
The libel of information of Charles C. Johnson,^ Attorney of

the United States for the District of Alaska, who prosecutes on
behalf of the United States, and being present in Court in his

proper person, in the name and on behalf of the said United
States against the Schooner La Ninfa, her boats, tackle, apparel
furniture and cargo, and against all persons intervening for their

interest therein in a cause of* forfeiture, alleges and informs as

follows :

That C. L. Hooper, Captain in the United States Revenue
Marine Service, duly commissioned by the President of the

United States, then and there commanding the United
3 States Revenue Cutter Corwin, and on special duly in Ber-

ing Sea, heretofore, and on or about the 14th day of July,
in the year of our Lord one thousand eight hundred and ninety-
one, at or near the North West Point, St. Paul's Island, in said
Bering Sea, and about ten miles S. by W. i \V. on the high seas,
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and within the District of Alaska, and within the jurisdiction

of this Court, seized the ship or vessel, commonly called a

schooner, and known as the La Ninfa, her boats, tackle, apparel,

furniture and cargo, being ttie property of some person or per-

sons to the said Attorney unknown, and brought her to Sitka in

the District of Alaska, where she now is as forfeited to the

United States for the following among other causes :

That the said vessel, her captain, oflicers, and crew at said

time were engaged in killing fur seals within the limits of Alaska
Territory and in the waters thereof, in violation of Section 1956
of the Revised Statutes of the United States and of other Acts

of Congress and of the Proclamations issued by the Presi-

4 dent of the United States thereunder, and the said Attor-

ney saith, that all and singular the premises are and were
true and within the admiralty and maritime jurisdiction of the
United States and of this Honorable Court ; and that by reason
thereof, and by force of the Statutes of the United States in

such cases made and provided, the afore mentioned and described
ship or vessel, her boats, tackle, apparel, furniture and cargo, be-

came and are forfeited to the use of the said United States of

America. Wherefore, the said Attorney prays that the usual
process and monition of this honorable Court issue in this be-

half, and that all persons interested in the afore-mentioned ship
or vessel may be cited in general and special to answer the
premises, and all due proceedings being had, that the said ship
or vessel, her boats, tackle, apparel, furniture and cargo, &c.,

may for the causes aforesaid, and others appearing, be con-

demned to the use of the United States of America, according
to the form of the Statutes of the said United States in such
cases made and provided.

Chas. S. Johnson, United States Attorney
for the District of Alaska.

5 Which is endorsed as follows, to wit: No. 302. The
United States vs. The Schooner La Ninfa. Libel of In-

formation. Filed Aug. 11, 1891.

N. R. Peceinpaugh, Clerk.

Be it further remembered that ^at said May term, 1891, of

said District Court, on said Tuesday, August 11, 1891, the fol-

lowing further proceedings were had in said cause, to wit:

Order op Court.

United States
)

vs. > No. 302.

The Schooner La Ninfa.)

Now comes C. S. Johnson, Esq., U. S. District Attorney, and
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files a libel of information against the schooner La Ninfa, her
boats, tackle, apparel, furniture and cargo, and against

6 all persons intervening for their interest therein, in a

cause of forfeiture.

It is thereupon ordered and directed by the Court, that the
usual process and monition be issued herein, directed to the

Marshal of said District, made returnable on Thursday, October

1, 1891, at 11 o'clock a. m.

And it is further ordered by the Court, that the Marshal of

said District give notice by publication of such process and mo-
nition, for four weeks successively, in the Alaskan, a newspaper
of general circulation printed and published at Sitka, in said

District of Alaska.

And it is further ordered by the Court, that R. C. Rogers be
and he is hereby appointed a Commissioner to take the testi-

mony in said cause.

Be it further remembered that on said 11th day of August,
1891, a monition was duly issued in said cause, which is in

words and figures following, to w^it:

Monition.

7 In the United States District Court for the District of

Alaska. District of Alaska, Sect.

The President of the United States of America
To the Marshal of the District of Alaska,

Greeting :

Whereas, a libel of information hath been filed in the Dis-

trict Court of the United States for the District of Alaska,

on the 11th day of August, in the year 1891, by Hon. Charles S.

Johnson, United States Attorney for the District aforesaid, on
behalf of the United States of America, against the Schooner La
Ninfa, her boats, tackle, apparel, furniture and cargo, and against

all persons intervening for their interests therein, in a cause of

forfeiture, for the reasons set forth in said libel of information,

and praying the usual process and monition of said Court in that

behalf to be made; and that all persons interested in said

schooner La Ninfa, her boats, tackle, apparel, furniture and
cargo, may be cited in general and special to answer the prem-

ises, and all proceedings being had, the said schooner
8 La Ninfa, her boats, tackle, apparel, furniture and cargo,

may, for the causes in said libel of information men-
tioned, be condemned as forfeited to the use of the United
States.

You are, therefore, hereby commanded to attach the said

schooner La Ninfa, her boats, tackle, apparel, furniture and cargo,
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to detain the same in your custody until the further order of the

Court respecting the same, and to give notice to all persons

claiming the same, or knowing, or having anything to say, why
the same should not be condemned and sold pursuant to the

prayer of said libel of information, that they be and appear be-

fore said Court, to be held in and for the District of Alaska, at

Sitka, on the 1st day of October, 1891, at 11 o'clock in the fore-

noon of the same day, if the same shall be a day of jurisdiction,

ortherwise on the next day of jurisdiction thereafter, then and
there to interpose a claim for the same, and to make their

9 allegations in that behalf, and what you shall have done
in the premises, to you then and there make return there-

of, together with this writ.

Witness the Hon. John S. Bugbee, Judge of said Court, and
the seal thereof affixed, at the City of Sitka, in the District of

Alaska, this the ] 1th day of August, in the year of our Lord one
thousand eight hundred and ninety-one, and of the Independ-
ence of the United States the one hundred and sixteenth.

[l. s.] N. R. Peckinpaugh, Clerk U. S. Dist. Court.

Be it further remembered, that on the 21st day of September,

1891, the United States Marshal duly made return of said moni-
tion, which return is in words and figures following:

United States, )

District of Alaska.^

Be it remembered, that in obedience to the annexed
10 monition, I have attached the within described property,

to wit:

Schooner La Ninfa, her tackle, apparel and furniture.

1 Brass Shoulder Gun, B. L.,

1 Steel Shoulder Gun,
5 Winchester Hifles,

1 Sharp's Rifle,

6 Parker double-barrel B. L. Shot Guns,
6 Wm. Moore & Co. double-barrel B. L. Shot Guns,
6 Darting Guns,
6 Sealing Boats,

2 Whale Boats,

9 Seal Skins,

12i Sea Lion Skins,

About 7 tons of Salt,

1,110 pounds of Shot,

300 pounds of Powder,
14,000 Gun Wads,
8,000 Primers,
574 loaded Shells,
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736 Winchester Cartridges,

1 Chronometer,
1 Marine Ghiss,

6 Boat Compasses,
1 Barometer,

And now hold the same in my possession, subject to the order
of this Honorable Court.

11 And in obedience to the order of the Court, made and
entered in said cause, I gave due notice of the pendency

of said libel of information by the publication of the within
Monition for four weeks successively in the •' Alaskan," a news-
paper of general circulation, printed and published at Sitka, in
said District, a copy of said notice is hereto attached and made
a part of this return, and I herewith return this Monition duly
executed.

Orville T. Porter, U. S. Marshal.
Sitka, Alaska, September 21, 1891.

Which Monition and Return is endorsed as follows, to wit : No.
302. In the U. S. Dist. Court Dist. of Alaska. The United
States vs. Schooner La Ninfa.

In the United States District Court in and for the District of
Alaska.

The United States )

versus '^ No. 302.

The Schooner La Ninfa.)

Monition.

Whereas, a libel of information hath been filed in the Dis-
trict Court of the United States for the District of Alaska, on
the nth day of August, in tiie year 1891, by Hon. Charles S.

Johnson, United States Attorney for the District aforesaid, on
behalf of the United States of America, against the schooner
La Ninfa, her boats, tackle, apparel, furniture and cargo, and
against all persons intervening for their interest therein in a
cause of forfeiture for the reasons set forth in said libel of in-
formation, and praying the usual process and monition of said
Court in that behalf to be made ; and that all persons interested
in said schooner La Ninfa, her boats, tackle, apparel, furniture
and cargo, may be cited in general and special to answer the
premises, and all proceedings being had, the said schooner La
Ninfa, her boats, tackle, apparel, furniture and cargo, may for
the causes in said libel of information mentioned be condemned
as forfeited to the use of the United States.

You are, therefore, hereby commanded to attach the said schoon-
er La Ninfa, her boats, tackle, apparel, furniture and cargo, to de-
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tain the same in your custody until the further order of the

Court respecting the same, and to give notice to all persons

claiming the same, or knowing or having anything to say why
the same should not be con'lemned and sold pursuant to the

prayer of said libel of information ; that they be and appear be-

fore said Court, to be held in and for the District of Alaska, at

Sitka, on Thursday, the 1st day of October, 1891, at 11 o'clock in

the forenoon of the same day, if the same shall be a day of ju-

risdiction, otherwise on the next day of jurisdiction thereafter,

then and there to interpose a claim for the same and make their

allegations in that behalf, and what you shall have done in the

premises to you then and there make return thereof together

with this writ.

Witness the Hon. .John S. Bugbee, Judge of said Court, and
the seal thereof affixed at Sitka in this District, this 11th day of

August, in the year of our Lord one thousand eight hundred and
ninety-one, and of the Independence of the United States the

one hundred and sixteenth.

[seal ] N. R. Peckinpaugh, Clerk U. S. District Court.

Chas. S. Johnson, U. S. District Attorney.

Orville T. Porter, U. S. Marshal,

By A. A. Meyer, Deputy U. S. Marshal.

12 Monition. Returned and filed, September 21, 1891.

N. R. Peckinpaugh, Clerk.

Be it further remembered that at said Ma}'' term, 1891, of said

District Court, on Tuesday the 25th day of August, 1891, the fol-

lowing further proceedings were had in said cause, to wit

:

Order of Court.

United States )

vs.
[
No. 302.

Schooner La Ninfa.)

Comes now" J. G. Held, proctor for claimant, and moves the

Court for leave to file claim of master for owner.

It is considered and ordered that leave be granted.

And thereupon came John G. Heid, Esq., proctor for claimant,

and filed the claim of master, which is as follows, to wit :

Claim op Master.

13 In the United States District Court for the District of

Alaska.

The United States ')

vs. > Claim of Master.

Schooner La Ninfa.)

And now comes John S. Worth, master of the above schooner
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La Ninfa, her tackle, apparel, furniture and cargo, intervening
for and in behalf of the said schooner La Ninfa, her tackle, ap-

parel, furniture and cargo, appears before this Hon. Court, and
makes claim to the said schooner La Ninfa, her tackle, apparel,

furniture and cargo, as the same is attached by the Marshal of

the said District of Alaska, under process of this Court, at the
instance of Hon. C. S. Johnson, United States District Attorney
for the District of Alaska; and the said John S. Worth avers

that he was in possession of the said schooner, her tackle,

14 apparel, furniture and cargo, at the time of the seizure

thereof, and that the person above named is the true and
bona fide owner of the said schooner, her tackle, apparel, furni-

ture and cargo, and that no other person is the owner thereof;

wherefore he prays to defend accordingly.

J. S. Worth.

Subscribed and sworn to before me this 25th dav of August,
189L

[l. s.] N. R. Peckinpaugh, Clerk.

Which claim of Master is endorsed as follows, to wit: No. 302.

In the U. S. Dist. Court for Dist. of Alaska. United States vs.

Schooner La Ninfa. Claim of Master. Filed August 25, 1891.

N. R. Peckinpaugh, Clerk.

Be it also remembered, that on said day John G. Held,
15 proctor for claimant, filed his motion for the appointment

of Appraisers in said cause, which is in words and figures

following, to wit:

Motion to Appoint Appraisers.

In the United States District Court for the District of Alaska.

United States \

vs. > Motion to Appoint Appraisers.
Schooner La Ninfa. j

At this time comes J. G. Held, proctor intervening for and in

behalf of the owner of the above-named schooner, and prays
the Court to appoint Appraisers to appraise the value of the
said schooner, her tackle, apparel, furniture and cargo, seized

and attached by the Marshal of the said District of Alaska, un-
der process of this Court, with a view of offering such bonds for

the payment, of such value as may be ordered and ap-

16 proved by this Court.

John G. Heid, Proctor for Claimant.

Which motion is endorsed as follows, to wit: No. 302. In U.
S. Dist. Court for Dist. of Alaska. United States vs. Schooner
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La Ninfa. Motion for the appointment of Appraisers. Filed

Aug. 25, 1891.

N. R. Peckinpaugh, Clerk.

Be it further remembered, that on said day the following pro-

ceedings were had in said cause in said Court.

17 Order of Court.

United States, i

vs. /

Schooner La Ninfa,)

It is hereby ordered that W. S. Morrisey, A. T. Whiteford and
W. R. Mills, be, and the same are hereby appointed Appraisers,

to appraise the value of the above named schooner La Ninfa,

her tackle, apparel, furniture, cargo and stores, now seized and
attached by the Marshal of the said District of Alaska, and re-

port to this Court ; and that on filing stipulation with sureties

bound in double the appraised value of the vessel, her tackle,

apparel, furniture and cargo, to be approved by the Judge, the

vessel, her tackle, apparel, furniture and cargo be released.

Be it also remembered that on said day and date the Apprais-
ers duly made and filed their oaths and appraisement of

18 the property in said cause, which is in words and figures

following, to wit :

Oath of Appraisers.

In the United States District Court for the District of Alaska.

The United States,
^

vs. > Oath of Appraisers.

Schooner La Ninfa,)

W. S. Morrisey, A. T. Whitford and W. R. Mills, the duly
appointed Appraisers, appointed bj^ the order of this said Court
in the above entitled cause, to appraise the value of the above
named schooner La Ninfa, her tackle, apparel, furniture, cargo
and stores, being first duly sworn, each for himself, and not one
for another, says : I will justly and honestly appraise the value

of said schooner La Ninfa, her tackle, apparel, furniture, cargo
and store, to the best of my ability. So help me God.

19 W. S. Morrisey,
W. R. Mills,

A. T. Whitford,

Subscribed and sworn to before me this 25th dav of August,

1891.

[l. s.] N. R. Peckinpaugh, Clerk.
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Report of Appraisers.

In the United States District Court for the District of Alaska.

The United States,
^

vs. > Report of Appraisers.

Schooner La Ninfa. )

The undersigned having been appointed Appraisers by the
Hon. John S. Bugbee, Judge of the United States District Court
for tlie District of Alasl^a, to appraise the vakie of the above named
schooner La Ninfa, her tackle, apparel, furniture, cargo and

stores, beg leave to report the following :

20 We, the undersigned, having met on board the said

schooner La Ninfa, this 20th day of August, 1891, have
appraised the schooner as follows :

Schooner La Ninfa, 119 91-100 tons, together with
tackle, apparel, furniture and contents of lower holds $4,000 00
We have also appraised the following goods

belonging to her:

6 Hunting Boats 360 00
2 Whale Boats 120 00
1 Chronometer 75 00
1 Brass Shoulder Gun 10 00
1 Steel Shoulder Gun . 10 00
5 Winchester Rifles @ $14.00 70 00
1 Sharp's Rifle 14 00
6 Parker Guns @ $20.00 120 00
6 Moore " '' $15.00 90 00
6 Darting " (Bomb Lances) 24 00
7 Seal Skins @ $15.00 105 00
2 Unborn pups, no value

12^ Sea Lions, 50c 6 25
1,110 ft s. Shot, 2c 22 60
300 " Powder, 15c 45 00
14,000 Wads, 25c. M 3 50
800 Primers, $1.00 per M 8 00

574 Loaded Shells, (Lump) 10 00
21 736 Winchester Cartridges, 40.65 11 00

1 Marine Glass 6 00
6 Boat Compasses @ $L50 9 00
1 Barometer 4 00

$5,122 95

That the foregoing amount of $5,122 95-100 is a fair valuation



10 UNITED STATES VS. SCHOONER LA NINFA

of the said schooner La Ninfa, her tackle, apparel, furniture,

cargo and stores.

W. S. MORRISEY,
W. R. Mills,
A. T. Whitford.

Which is endorsed as follows, to wit: No. 302. U. S. District

Court, District of Alaska. United States' vs. Schooner La Ninfa.

Order appointing appraisers and report of appraisers. Filed

Aug. 25, 1891.

N. R. Peckinpaugh, Clerk.

Be it further remembered, that at said May term, 1891,

22 of said District Court, on Friday, the 25th day of Septem-
ber, 1891, John G. Held, proctor for claimant, files the

claim of ownership, which is in words and figures following, to

wit:

Claim.

United States of America, District Court of the United States of

America, District of Alaska.

In Admiralty.

The United States, Libellant,^

vs. /

Schooner La Ninfa, etc. )

To the Honorable J. S. Bugbee, Judge of the District Court of the

United States for the District of Alaska :

The claim of Thomas P. H. Whitelaw, of San Fran-
23 cisco, California, to the schooner " La Ninfa," her tackle,

apparel and furniture, now in the custody of the Marshal
of the United States for the said District of Alaska, at the suit

of the United States, alleges

—

That he is the sole owner of the said schooner, her tackle,

apparel and furniture, and that no other person is owner thereof.

Wherefore, the claimant prays that this Honorable Court will

be pleased to decree a restitution of the same to him, and other-

wise right and justice to administer on the premises.

Ths. p. H. Whitelaw.

District of California, ss.

Sworn to before me this 1st day of September, a. d. 1891.

John Fougo,
Commissioner U. S.. Circuit Court, Northern District of

California.
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AVliich is endorsed as follows: No. 302. U. S. District

24 Court of Alaska. In Admiralty. U. S. vs. " La Ninfa."

Claim. Filed Sept. 25, 1891.

N. R. Peckinpaugh, Clerk.

Page & Eells, Proctors.

And said Proctor did also, at said day, and at said time, duly

file the bond of claimant in said cause, which is in wor^s and
figures following, to wit :

Bond.

District Court of the United States for the District of Alaska.

Know all men by these presents :

That we, Thomas P. H. Whitelaw, as principal, and Eugene
Meyer and W. L. Merry, all of San Francisco, California, as

sureties, are held and firmly bound unto the United States of

America in the sum of seven thousand, five hundred dol-

25 lars, to be paid to the said United States, for the payment
of which, well and trul}'- to be made, we bind ourselves,

our heirs, executors and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals, and dated this 1st day of September,
1891.

Whereas, a libel of information was filed in the District Court
of the United States for the District of Alaska, on the 11th day
of August, 1891, by Chs. S. Johnson, Esq., U. S. District Attor-

ney for said District, on behalf of the United States, against the

schooner '* La Ninfa," etc., for reasons and causes in the said

libel of information mentioned.
And, whereas, the said schooner, and the cargo thereof, are

now in the custody of the Marshal of the said District, under the

process issued in pursuance of the prayer of the said libel of in-

formation.

And, whereas, the said property has been, or is about
26 to be, appraised under the order of said Court.

Now, therefore, the condition of this obligation is such,

that in case the said vessel, her tackle, etc., shall, by the final

sentence, decree or judgment of the said Court, be condemned as

forfeited, then if the said Thomas P. H. Whitelaw, Eugene Meyer
and W. L. Merry, or any of them, or their heirs, executors or ad-

ministrators of said Thomas P. H. Whitelaw, Eugene Meyer and
W. L. Merry, or any of them, shall thereupon pay into the said

Court the sum at which the said vessel and cargo shall have been,
or may be, appraised, the obligation to be void ; otherwise to

remain in full force and virtue.

Thos. p. H. Whitelaw,
William L. Merry,
Eugene Meyer.
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Signed, sealed and delivered in the presence of

John Fougo,

27 Northern District of California^ ss.

Eugene Meyer and William L. Merry, being duly sworii

each for himself, deposes and says, that he is a resident and
householder in said District, and that he is worth the sum of

seven thousand five hundred dollars over and above all his just

debts and liabilities and property exempt from execution.

William L. Merry,
Eugene Meyer.

Sworn to and subscribed this 1st day of September, a. d. 1891^
before me, John Fougo, Commissioner U. S. Circuit Court,

Northern District of California.

The sufficiency of the above sureties for the sum named
would be approved by me in any proceeding in the Northern
District of California.

Approved this 1st day of September, a. d. 1891.

E. M. Ross, U. S. District Judge.

The foregoing bond is hereby approved in open Court this

25th day of September, 1891.

John S. Bugbee, U. S. District Judge, Dist. of Alaska.

28 Which is endorsed as follows : No. 302. United States

vs. Schooner La Ninfa. Filed Sept. 25, 1891.

N. R. Peckinpaugh, Clerk.

Page & Eells, Attorn ej^s for

Be it further remembered that on said day, to wit, on Friday
the 25th day of September, 1891, the following order was made
and entered by the Court in said cause, in words and figures fol-

lowing, to wit :

Order of Court,

United States op America
)

vs. > No. 302.

Schooner La Ninfa, her tackle, apparel, etc.)

And now on this 25th day of September, 1891, in open
29 Court, the United States Attorney being present, it ap-

pearing to the Court that one Thomas P. H. Whitelaw, of

San Francisco, Cal., has filed the usual claim of ownership of said

vessel, the "La Ninfa," her tackle, apparel and furniture, and
has also filed a bond in the sum of seven thousand five hundred
dollars, with Eugene Meyer and William L. Merry as sureties,

conditioned for the payment of the appraised value of said vessel

and her cargo, if upon final sentence, decree, or judgment of this
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Court, the same shall be condemned as forfeited, which said

bond has this day in open Court been approved by the Judge of

said Court, it is therefore ordered, adjudged and decreed that

said vessel, her tackle, apparel, furniture and cargo, be released

by the U. S. Marshal and by him delivered to said Thomas P.

H. Whitelaw.

Be it remembered, that at said May term, 1891, of said

30 District Court, at a session of said Court held at Juneau,
in said District, on Wednesday, the 30th day of Septem-

ber, 1891, John G. Held, Esq., proctor for claimant, duly filed

claimant's exceptions in said cause, which is in words and figures

following, to wit :

Exceptions.

In the United States District Court for the District of Alaska.

The United States^
vs. > Exceptions.

Schooner La Ninfa.)

To the Honorahle J. S. Bughee, Judge of the District Court of the

United States for the District of A laska :

The exception of John S. Worth, Master of the said schooner
La Ninfa, intervening for the interest of his principal, Thomas
P. H. Whitelaw (claimant herein), to the libel of information

of Charles S. Johnson, Esq., Attorney of the United
31 States for the District of Alaska, filed on behalf of the

said United States, alleges that

:

1. The Court has no jurisdiction over the subject-matter, the
alleged offense having been committed beyond the limits of

one marine league from the shores of Alaska, and
2. That the Act under which the said schooner was seized is

unconstitutional, in so far as it restricts the free navigation of

Bering Sea for fishing, hunting and sealing purposes beyond the

limits of one marine league from shore.

And, therefore, the said claimant is not bound further to an-

swer the same ; and he prays that the said libel of information
may be dismissed.

John G. Heid, Proctor for Claimant.

Which is endorsed as follows : No. 302. In the U. S.

32 District Court for District of Alaska. The United States

vs. the Schooner La Ninfa. Exceptions. Filed Sept. 30,

1891.
N. R. Peckinpaugh, Clerk.

J. G. Heid, Proctor for Claimant.
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Be it remembered, that at said May term, 1891, of said Dis-
trict Court, on Tlnirsday, tlie 1st day of October. 1S91, John G.
Heid, Esq., proctor for claimant, duly filed Claimant's Answer
in said cause, which is in words and figures following, to wit

:

'Answer.

In the United States District Court for the District of Alaska.

The United States
)

33 vs.
[The Schooner La Ninfa.)

To the Honorable John S. Bugbee, Judge of the District Court of the

United States for the District of Alaska :

The answer and claim of John S. Worth, master of said

schooner La Ninfa, intervening for the interest of his principal
to the libel of information of Charles S. Johnson, Esq., Attor-

ney of the United States for the District of Alaska, alleges as fol-

lows :

First. That the respondent admits that C. L. Hooper, Captain
in the United States Marine Service, duly commissioned by the

President of the United States, then and there commanding the

United States Revenue Cutter Corwin,and on special duty in the

Bering Sea, on or about July 14, 1891, at or near the Northwest
Point, St. Paul's Island, in said Bering Sea, seized the ship or ves-

sel commonly called a schooner, and known as the La
34 Ninfa, with her boats, tackle, apparel, furniture and cargo;

but respondent alleges that said seizure was made about
twenty miles S. by W. i W. on the high seas, and beyond the
limits of one marine league from the shores of Alaska' ; and re-

spondent denies that said seizure of said schooner was made
within the jurisdiction of this Court, and within the District of

Alaska. Respondent admits that said schooner now is at Sitka,

Alaska, and alleges that Thomas P. H. Whitelaw, of the City of

San Francisco, State of California, is the sole owner thereof.

Second. This respondent denies that the said vessel or

schooner, her captain, officers and crew, at said time were en-

gaged in the killing of fur seal, wdthin the limits of Alaska Ter-

ritory and in the waters thereof, or elsewhere, in violation of

Section 1956 of the Revised Statutes of the United States, and of

other Acts of Congress, and of the proclamation issued by
36 the President of the United States thereunder, and after

having been furnished with a cop}'- of the proclamation of

the President of the United States in relation to the fur seal

fisheries of Bering Sea, dated June 15, 1891, and warned to leave

the said sea.

Third. This respondent denies that by reason of any act of

said vessel or schooner, her captain, officers and crew, in viola-
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tion of any Statutes of the United States in such eases made and
provided, and that, by virtue of the said Statutes the said vessel

or schooner, her tackle, apparel, furniture and cargo, became
forfeited to the use of the United States, in maimer and form as

in the said libel alleged.

And this respondent further answering says, that at the time
of the said seizure of the said vessel or schooner, and after having
been furnished with a copy of said proclamation of the Presi-

dent of the United States to the date of said seizure, the said

schooner, her captain, officers and crew, were engaged in

36 whaling and sailing about in the waters of said Bering
Sea, for the purpose of taking and catching whales.

And the said claimant prays that the said schooner La Ninfa
her tackle, apparel, furniture and cargo, may be restored to the
said claimant, and that he may be hence dismissed with his

reasonable costs and charges in this behalf sustained.

John S. Worth.

Subscribed and sworn to before me this 1st day of October,

A. D. 1891.

[l. s.] W. R. Hoyt, U. S. Commissioner.
John G. Heid, Proctor for Claimant.

Which is endorsed as follows : No. 302. In U. S. District

Court for District of Alaska. The United States vs. The Schoon-
er La Ninfa. Answer. Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

J. G. Heid, Proctor for Claimant.

37 Be it further remembered that at said May term, 1891,
of said District Court, to wit, on Thursday, the 1st day of

October, 1891, at the trial of said cause, the following evidence
was introduced, taken and filed therein, to wit:

38 Evidence in the Case of the United States vs. the
Schooner La Ninfa. Cause tried to the Court,
Honorable John S. Bugbee, Judge of the United
States District Court, for the District of Alaska,
October 1, 1891.

Charles S. Johnson, Esq., U. S. District Attorney, asked leave

of the Court to amend the libel of information herein, by strik-

ing out all of the words in the written causes of seizure after the
word "thereunder," viz.: '' after having been furnished with a
copy of the Proclamation of the President of the United States,

in relation to the fur seal fisheries of Bering Sea, dated June 15,

1891, and warned to leave the said Sea forthwith."

Objected to by John C. Heid, proctor for claimant.
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Leave to amend granted by the Court, to which proctor for

claimant then and there excepted.

U. S. District Attorney then introduced in evidence the fol-

lowing exhibits, viz.:

Exhibit " A "—Log book'of schooner LaNinfa.
Exhibit " B "—Certificate of registry.

Exhibit " C "—^Whalemen's shipping papers.

Exhibit '' D "—Outward foreign manifest.

Exhibit "E"—List of persons comprising crew.

Exhibit "F"—Outward foreign manifest (duplicate).

Exhibit " G"—Clearance of vessel to foreign ports.

Exhibit " H "—Supplementary articles.

John G. Heid, proctor for claimant, objected to ihe intro-

duction of any evidence relating to any matters set forth in the

libel of information, which may have occurred prior to the time
of delivery to John AVorth, master of schooner LaNinfa, of a

copy of the proclamation of the President of the L^nited States,

and the " Letter of Warning."
Objection overruled; claimant's proctor excepts.

W. L. DoDD, called and sworn on behalf of the United States.

Q. What is your name in full, and 3^our position ?

A. W. L. Dodd, Ensign U. S. Navy, U. S. S. Thetis.

Q. Do you know Captain Worth ?

A. Yes, sir.

Q. Do you know the topsail schooner La Ninfa ?

A. Yes, sir.

39 Q,. When did you first see her ?

A. About thirty miles off St. Paul's Island, on July 7th.

Q. Did you board her on that date ?

A. Yes, sir.

Q. Please state what your orders were in boarding her ?

A. W^e were under orders to board all vessels in the Bering
Sea, and if they were engaged in sealing to give them a copy of

the President's proclamation and a letter of warning to leave at

once.

Q. How many seals did you find the LaNinfa had ?

A. Nineteen.

Q. Did you count them yourself?
A. No, sir; I took Captain Worth's word for it.

Q. Did Captain Worth say he had killed any seals in the

Bering Sea?
A. He said he had killed some, also that he had very poor

luck.

Q. Did you seize him then ?

A. No, sir.
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Q. Were you one of the offivoers who seized him ?

A. No, sir; I have a note here, a copy of the entry in the
boarding book.

Q. How many seals did Captain Worth say he had killed

altogether ?

A. 251.

Q. Did he say he had shipped any below ?

A. Yes, sir; said he had shipped some of them.

Cross-examined by Mr. J. C. Held.

Q. Did Captain Worth say where these 251 seals had been
killed ?

A. No, sir; but said some of them had been killed in the
Bering Sea.

Q. What conversation did you have with Captain Worth at
that time, with respect to these sealo ?

A. As near as I can remember I asked him if he had killed
any seals in the sea, and if he had been warned before, and learn-
ing that he had not, I gave him a copy of the " Warning," asked
for the ship's papers, and endorsed them.

Q. Did Captain Worth say anything to you about being fitted

out for a whaling expedition ?

A. Yes, sir; he said he was fitted out for whaling, and asked
me if he could whale in the Bering Sea. I replied that some
arrangement might be made to that effect, but that I had no
authority to make them; that I had warned him by serving
these papers, and that if he remained it was at his own risk of
being seized.

Q. AVho was present at the time this conversation took place ?

A. Mr. Carr, the first and second mates, Captain Worth and
myself, as near as I can remember.

Q. Is it not possible that you stated then that he could re-

main in the sea if he did not attempt to catch any more seal ?

A. It is very possible; we had instructions to warn all sealers,
and had specific instructions as to what to say to them; I am
certain that in this case I carried out my instructions, because I

had a regular list to fill out of questions and answers.
40 Q. When did you next see the schooner?

A. At Ounalaska, after the seizure.

Q. Do you know if they killed any seals or not after having
been warned?

A. No, sir.

Q. Did you ask Captain Worth about the future movements
of the vessel, after being warned?

A. Yes, sir. He said they were going whaling; that they
were fitted out for that purpose, with boats, crew and whaling
guns, and that they were anxious to get a whale.

Q. Did you report this to Commander Reiter?
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A Yes, sir.

Q. What did he say?

A. He said nothing.

Q. What did tiie La Ninfa do after you steamed away?
A. I'm not sure, but I tMnk she hove to.

Q. What do you know about the seizure of the La Ninfa?
A. Nothing.

Q. Was the schooner in good sealing ground at the time she
was warned.

A. Yes, sir.

Re-direct Examination.

Q. Do you know how far the schooner was from Ounimak
Pass at the time of this warning?

A. No, sir, not exactly.

C. E. Johnson, sworn on behalf of the United States:

Q. What is your name?
A. C. E. Johnson.

Q. What is your position?

A. Third Lieutenant, U. S. Marine Service, U. S. Cutter

Corwin.

Q. Do you know the La Ninfa?
A. Yes, sir.

Q. Who commanded the La Ninfa, when you first saw her?

A. Captain Worth.
Q. Where was she?

A. About eight miles off St. Paul's Island.

Q. Did you board her?

A. Yes, sir ; we had instructions to board all sealing vessels

in the Bering Sea.

Q. Did you find any evidence that the La Ninfa was a seal-

ing vessel?

A. Yes, sir, she had a sealing outfit of boats and guns, and I

found nineteen fur seals and two hair seals on board.

Q. Did you have any conversation then with the Captain as

to where he killed these seals?

A. No, sir. But some time since then, I think he said five of

them were killed before entering the Bering Sea.

Q. Did you find that the La Ninfa had been warned before

you boarded her?

A. Yes ; sir, I found that she had been warned on July 7th.

41 Cross-examination.

Q. When you boarded this vessel, did you find anything
to indicate that she had been sealing recently?

A. No, sir.

Q. Where did you say she was?
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A. She was in sight of St, Paul's Island, about eight miles

north,

Q. Why was she seized?

A. Captain Hooper seized her for disregarding the letter of

warning, as near as I can understand it.

Q. Do you know that they had a whaling outfit on board at

the time they were seized?

A. Yes, sir. ^
Q. After the seizure, what was done then?

A. I was placed in charge with four seamen, and we went to

Ounalaska, where I was relieved by Lieutenant Dim mock, and
she Avas then turned over to Captain Cotton, the senior naval offi-

cer present.

Q. Do you remember of having a conversation with Captain
Worth during your trip to Ounalaska about the nineteen seal

skins?

A. It was often referred to, and I think he said fourteen of

them were taken in Bering Sea. I have no reason to believe that

any had been taken after he had been warned.

LiEUTANANT AiNSwoRTH, sworn on behalf of the United States.

Q. Wliat is your name?
A. T. J. Ainsworth.
Q. What is your position?

A. Second Lieutenant, U. S. Revenue Cutter Corwin.
Q. Were yon one of the boarding officers who boarded the

schooner La Ninfa?
A. Yes, sir.

Q. Where was she when you boarded her?
A. About N. by E. i E. distant ten miles, Northwest Point,

St. Paul's Island.

Q. On what date did you board her?
A. July 14th, 1891.

Q. Did you find any seal skins on board?
A. We found nineteen salted skins.

Q. Did you meet Captain Worth, and did you have a con-
versation with him about these skins?

A. Yes, sir, we had a short talk about it, but I was sent for

by Captain Hooper. I think he said he had killed the last seal

July 6th, and that he was warned by the Thetis on the 7th of
July.

Cross-examination.

Q. How many seal skins did you find on board?
A. Nineteen.

Q. Is this the same number of skins that had been endorsed
on the ship's register?

A. Yes, sir.
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Q. Have you any reason to believe that any seals were taken
by the La Ninfa after she was warned ?

42 A. No sir.

Q. What did you say her position was ?

A. About ten miles to t^ie N. W. Point, St. Paul's Island ; it

was quite foggy, but I think this is correct.

U. S. District Attorney then called the attention of the Court
to the following entries in the La Ninfa Log Book, viz.:

" Friday, July 3, 1891, passed through the Ounimak Pass.
" Monday, July 6, 1891, brought in 14 skins,
" Carr, 2 skins

;

" Raymond, 1 skin
;

" Thiers, 1 skin
;

" Johnson, 5 skins
;

" Linquist, o skins
;

" Worth, 2 skins."

Plaintiff rests.

Testimony on Behalf of Claimant.

John S. Worth, sworn.

Q. What is your name and occupation ?

A. John S. Worth ; am master of the schooner La Ninfa.

Q. When and from whom did you receive the Letter of
Warning and copy of the President's Proclamation ?

A. Received Proclamation and Letter of Warning from Mr.
Dodd, of the U. S. S. Thetis, on July 7th last.

Q. Please state what took place at the time of the delivery of

this Letter and Proclamation ?

A. When Mr. Dodd delivered the papers to me, I told him I

was fitted out for whaling, as well as for sealing, and asked him
if I could sta}^ there and whale; he said yes, that I had a right to

whale there, adding " as long as you don't tamper with the seals,

for we have nothing to do with whalers." He then asked what
my future intentions were ; I told him that I would stay there

and whale. He asked me how many seal skins I had on board
;

I* told Harrington, the second officer, to get the book containing
the account of seals caught ; he made a note of the number of

seals on board and endorsed it on the ship's register ; he then
returned to the ship.

Q. What did you do after Ensign Dodd had returned to his

ship ?

A. The vessel was laying aback at the time, and I waited un-
til Ensign Dodd had time to return and rej)ort to Captain Reiter;

hauled down all light sails and hove the vessel to, when a short

time thereafter the Thetis steamed off.



AND THOMAS P. H. WIIITELAW. 21

Q. What were your next movements ?

A. I ran off between the two islands, intending to go to the

Okhotsk Sea to whale it, stood off in that direction about 100
miles, then changed :;'.y mind because there was no one on board
who knew anything of that whaling ground, and I knew that

there were whales east of the islands; the wind being
43 ahead we had to stand up to the northerd of the islands,

where the mate had caught whale last year ; not finding

any there we stood over to the eastward, and on the 13th spoke
the ship Emma F. Harriman, who reported seeing whale a

couple days before that time, and that they killed two between
twenty and thirty miles east of the islands ; one of the whales
killed sunk and we went eastward to see if we could find him

;

on the next day we were seized by Captain Hooper, of the Cutter

Corwin ; an officer and four seamen were placed on board the

schooner, and the vessel taken to Ounalaska.

Q. Did yon. catch or attempt to catch seals after you received

the Letter of Warning ?

A. No, sir ; we neither caught nor attempted to take seal after

the Letter of Warning. I gave orders to all officers and crew to

not attempt to catch seals.

Q. Were you compelled to use some of your sealing gear in

order to whale successfully ?

A. I had a whaling outfit, but in order to whale successfully

would have to use two or three of the sealing boats, in addition to

my two whale boats.

Q. What did you do after the seizure was made ?

A. While the boarding officers were on board examining the
ship to see if they could find more seal skins, Captain Hooper
sent for me to come on board the Corwin and bring the ship's

papers. I went on board the Corwin, met Captain Hooper at

the pilot house, and explained to him what Ensign Dodd had
told me ; he said he must seize the vessel, but anticipated no
trouble on reaching Ounalaska.

Q. Could you after the receipt of the Letter of Warning and
up to the time of seizure, have sent your sealing gear ashore ?

A. No, sir. The wind for two weeks was dead ahead ; could

not go to Ounalaska.

Q. ^\^ere you in good whaling ground at the time the schooner
was seized ?

A. Yes, sir ; if I could have stopped there, would no doubt
caught whales.

Witness identifies Letter of Warning, copy of Proclamation
and Notice of Seizure, marked " Exhibits A, B and C," respec-

tively, offered in evidence on part of claimant.

Cross-examination by C. S. Johnson, U. S. District Attorney.

Q. Captain, who kept the log book ?
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A. Mr. Nye, the first officer.

Q. When did you sail through Ounimak Pass ?

A. I tliiuk it was on July 3rd.

Q. After entering Bering Sea np to the time of your seizure

did you at any time leave the sea again ?

A. No, sir.

Q. Are the entries in the log book correct, as near as you
know, and the entry made on July 6th ?

A. Yes, I think they are correct.

44 Re-direct Examination.

Q. In what capacity did you ship your officers?

A. I shipped Mr. Nye and Mr. Harrington as whalemen ; we
were constantly on the lookout for whales; we did get fast to one,

but the boat capsized and we lost him.
Mr. Nye, sworn:

Q. What is your name and occupation?

A. W, R. Nye; am first officer of the schooner La Ninfa.

Q. Do you know anything of the delivery of this Letter of

Warning, the Proclamation and of the seizure of the schooner
La Ninfa; if so, please state it?

A. 'On July 7th, between 3 and 4 o'clock in the afternoon, an
officer, Mr. Dodd, of the Thetis, came on board and delivered a

letter, warning us to leave the sea; also a copy of the proclama-
tion. The oflicer asked me the number of skins we had on
board. I referred to the log, which showed 19 skins. Mr. Dodd
asked the Captain as to his future intentions, when the Captain
said he had a complete whaling outfit on board, and intended to

whale it, and at the same time asked Mr. Dodd if he, the Cap-
tain, could remain in the sea and whale it. Mr. Dudd replied

that we had a perfect right to whale in the sea, but we must not

tamper with the seals. Mr. Harrington, Mr. Carr and myself
were present at the time of this conversation. Mr. Dodd re-

turned to his ship; we laid ship aback and hove her to, and laid

there until the Thetis steamed away. The next day we decided
to go to the Okhotsk Sea to whale it; went westward a distance;

the w^eather being thick, we stopped a while; we could see noth-
ing; the Captain then changed his mind about going to the

Okhotsk Sea; then we worked to the eastward; spoke to a whaler
who had lost a crew; the next day stood on the same tack and
looked for whales. On July 14th last, when we w^ere seized by
the Revenue Cutter Corwin, we were about 20 miles off shore.

I worked out the distance; had a horizon.

Q. Was your vessel fitted out in such a manner so as to do
successful whaling?

A. We had a complete whaling outfit on board.

Q. Li what capacity did you ship?

A. I shipped to head the whaling.
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Q. Were any seals caught by the officers, or any of the crew,

after you had been warned?
A. No seals were caught after the warning, nor any attempt

made to catch any. After the warning all the boats were turned
over, and were not unlashed after that. We received orders

from Captain Worth to not attempt to kill seal.

Q.. Who took charge of the vessel after the seizure?

A. An officer of the Corwin and four seamen, when we then
went to Ounalaska.

Cross-examination by C. S. Johnson.

Q. Who kept the log-book of the schooner La Ninfa during
her voyage?

A. I kept it.

Q. Are the entries in the log-book correct?

A, Yes, sir.

45 William H. Harrington, sworn.

Q. What is your name and position ?

A. William H. Harrington. Am second officer of the
schooner La Ninfa.

Q. State what j^ou know of this Letter of Warning, the copy
of the Proclamation, and of the seizure of the schooner La Ninfa?

A. On July 7th, Ensign Dodd of the Thetis delivered the
Letter of Warning to leave the sea, and the Proclamation by the
President of the United States, to Captain Worth. Mr. Dodd
wanted to know how many seal skins we had on board. Cap-
tain Worth ordered me to get the book of account of seals taken.

I showed Mr. Dodd the number of skins on board was nineteen
skins. Captain Worth then asked Mr. Dodd if he could stay in

the Bering Sea to whale it; since he had a complete whaling gear
on board and was fixed for whaling. Mr. Dodd answered, say-

ing we had a perfect right to whale, providing we did not tamper
with the seals. A short time thereafter the Thetis steamed
away; we sta3^ed there about 15 hours. We then started for the
Okhotsk Sea to whale it; after being under way the captain
changed his mind, and we then started back to get whale in the
Bering Sea; I shipped as second mate for whaling, and thought
the Okhotsk Sea good whaling ground; we could stay there longer
time. On the 8th we started back to get whale in the Bering
Sea, we were looking for whale only; after the warning we all

had positive orders from the captain not to kill or take seals, and
no seals were killed or taken after the warning. On the 14th
we were off St. Paul's Island about 15 to 20 miles, when the
schooner was seized by the Corwin and taken to Ounalaska.
No cross-examination.

Cause submitted to the Court.
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46 Exhibits introduced in evidence,

With the testimony on the part of the libellant, as follows;

Exhibit '' A "—Entries in log book.

Exhibit " B "—Ceitificate of registery.

Exhibit " C "—Whalemen's shipping papers.

Exhibit " D "—Outward foreign manifest.

Exhibit " E "—List of persons composing crew.

Exhibit " F "—Outward foreign manifest.

Exhibit " G "—Clearance of vessel.

Exhibit " H "—Supplementary articles.
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EXHIBIT A.

FnoM San Francisco towards Alaska.

H. K. I^K. COURSES. WINDS. LEEWAY REMARKS. 1st Day of April, 1891.

1

2

3

•

5 p. M. took steamer Whitelaw and pro-

4 ce d to sea. So ends this day, 12
5

6

ours, so as to coming the seed. day.

7

8 Sch. La Ninfa. vovage commences on
9 Aplr. 1st, commanded by Capt. John

10 Worth to til" North Pacific & Bering
11 Sea Whaling & Sealinjjf.

12

1 Thi^^ log is keep by W. E. Nye, first

2 otRcer.

3
4

5

6
7

8

9

10

11

12

course. Ui.staP.c-
^iff-^of Depart-

ure.
Lat by
D. R.

Lat by Varia-
Ob. ; tion.

Diff. of
Lon. Lon. In.

Lon. by
Ob.

H. K. HK.I COURSES. WINDS. LEEWAY REMARKS. 2ND Day op April, 189L

1

2

3
4

5

First part struck breeze from the N. W.
Still in tow of the Whitelaw.

W. S. W. N. W.

6
7

8
9
10

11

12

1

At 7 A. M. Sat sail and let go nf the
Whitelaw standing off on starboard
tack.

2

3
Latter part same.

4

5

10 A M. stood in shore.

6

7

8
Farallones bears S. E. from dist. IS

miles, which I take my depar.

10

11

12

Course. Distance
Diff. of

Lat.
Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

Varia.
tion.

Diff. of
Lon. Lon. In.

Lon. by
Ob.
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EXHIBIT A—Continued.

From San Fra'ncisco towards Alaska.

H. K. V^K. COURSES. WINDS. LEEWAY REiMARKS. Noon, 22 Day of Jone, 1891.

1 s. w. s. E.
2 First part strong V)reeZ'^, clou'iy weather
3
4
5
6
7

8
9

10 SecM part same.
11

12
1 N.W. byN. Slii|)!)ed one seaman named George Ad-
2 ams.
3
4
5

6 Latter part weather same.
7
8 >

9 At 4:30 came to anchor in sand point
10 starboard, anchor 20 feet chain to

11 wat.'r.

12

Course.
|

Distance
^^f^i""^

Depart-
ure.

Lat by
D. R.

Lat by Varia- 1 Diff. of
Ob. tlon.

1
Lon. Lon. in.

Lon^by

1 Layine: in sand p 3int. '

1

H. K. J^K. COURSES. WINDS. IlEEWAY REM\RKS. June 23, Day of June, 18J1.

1

2

3
4
5

6
7

8

9
10
11

12
1

2
•3

4
5

6
7
8
9
10
11

12

First part stormy breze from the east-

ward, rainy weather.
All hands engaged getting seal skins
ready to ship.

Sec 'd .Tune 24, 1891 . First part storm}',
N. E. wind, rainy weather.

Thir. .Tune 25, 1891. This day comes
with fine weather. Hauled in to the
wharf for water and ship skins. Ship
6 bbls. of seal skins, containing 230
seal skins and three sea lion skins.

Set up riging.

Course. Distance
Diff. of

Lat.
Depart-

ure.
Lat. by
D. R.

Lat. by
Ob.

Varia.
tion.

'>i^;.of Lon.,n. Lon. by
Ob.
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EXHIBIT A—Continued.

From Lying in towards Sand Point.

H.
1

K. \]4K.\ COURSES. WINDS. LEEWAY REMARKS. 2 Day of 18

1

2

3
4
5
()

7

8

9

10
11

12
1

Fri.. June 26, 1891. This day fine

weather. Hauled in to tlie stream
ready for sea.

One seaman deserted named Frank
Engelbraton.

Sat., June 27, 1891. This day comes in
with fine weather.

3 At 8 :30 A. M. Got under way went to

4

5

«

7

8

sea.

9

10

11

12

Course. Uistanee DifiF. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat by Varia-
Ob. tion.

1

Diff. of
Lon. Lon. In.

Lon. by
Ob.

H. K. )^K. COURSES. WINDS. LEEWAY REMARKS. Sun., 28 Day of June, 1891.

1 S'lv W. E.

2 First part fine weather.
3
4

5

6
7

8 s. s. w. Mid. part same.
9

10

11

12

1 w.
2

3 Latter part weather same.
4

5 At 6 :30 p. M. off the N. E. end of

6 Calm. liad to whale boats and tow
7 off shore.
8
9

10
11

12

Course. Distance DiflF. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

Varia-
tion. Tn^' Lon. in.

1

Lon. by
Ob.
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EXHIBIT A—Continued.

From San Francisco towards Alaska.

H. K. 1^ K. COURSES. WINDS. LEEWAY REMARKS. Wed., 1 Day of July, 189L

1

2

3
4
5
6
7

8

9
10
11

12
1

2
3
4
5

6
7

8
9
10
11

12

Calm.

S. W.

'

First part culm and pleasant weather.

Kept out sealing boats.

Mi'l. part light airs.

Tacking ship every four hours.

Latter part light breeze, fine weather.

Working towards the Bering Sea.

Mr. Carr, 1 skin.

Course. Distance ^Lat°^
Depart-
ure.

Lat by
D. R.

Lat. by Varia-
Ob. , tion.

Diff. of
Lon. Lon. In.

Lon. by

H. K. ^K. COURSES. WINDS. LEEWAY REMARKS. Thur., 2 Day of July, 1891.

1

2
3
4
5

6
7

8

9
10
11

12
1

2
3
4
5
6
7

8
9
10
11

12

W, s. s. w.
First part light wind, hazy weather.

Mid. part same

Latter part same.

Theirs, 1 .skin.

Lindquist, 1 skin.

Cou rse. Distacice
Diff. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by Varia- Diflf. of
i

t . „ ,„
Ob. tion. Lon.

\

'^°"- ^"•
Lon. by

Ob.
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51 EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

H. K. i^K. COURSES. WINDS. LEEWAY REMARKS. Fri., 3 Day of July , 1891.

1

2

3
4
5

6
7

N. W. S. E.
First part strong S. E. wind, rainy.

Passed through the Onamak Pass.

8

9

10

11

12
1

2

3
4

5

Middle part fresh gale.

Latter part same.

6
7

8

9

10

11

12

Spoke Steamer Belveder, Whitesides,
5 Bohrenos, 2 right whales.

Course. Distance
Difif. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat by Varia-
Ob. tion.

DiflF. of
Lon. Lon. In.

Lon. by
Ob.

H.
I

K. \]4K.\ COURSES. I WINDS. LEEWAY REMARKS. Sat., 4 Day of July, 1891.

8

9
10
11

12

1

2

3
4

5

6

9
10
11

12

Course. Distance ^^'j^jO^

S. E.
First part blowing moderate gale.

At 10 A. M. saw William Lewis strike
right whale ; owing to rough weather
tliey lost him.

•Mid. part same.

Latter weather same.
Saw right whale going quick windward.

Laying too under short sail.

Depart- Lat. by Lat. by Varia- Diff. of t„„ ,„ Lon. by
ure. D. R. Ob. tion. Lon.

,

^^- ^"- Ob.
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52 EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

H. K. \% K. COURSES. WINDS. LEEWAY REMARKS. Son., 5 Day of July, 189L

1 E'ly N. S. E.
2 First part fresh gale, foggy weather.

3
4
5
6
7

8 .

9
10
11

1

12
1

S'ly W. Mi<l. part same.

2
3
4
5
6
7 Latter part moderate.
8
9 Hove too under short sail.

10 '

11 Lundquist, 1 seal.

12
!

Course. Distance
Diff. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat. by Varia- DiflF. of
Ob. tion. Lon. Lon. lu.

Lon. by

H. K. ^K. COURSES WINDS. LEEWAY REMARKS. MoN., 6 Day of July, 1891.

1

2

I
5
6
7

8
9
10
11

12
1

2
3
4
5
6
7

8
9
10
11
12

s. s. w.

W. B Y N.

S E. First part light wind, heavy weather.

Put out the boats for the first time in
the Bering Sea.

Set all sail.

Mid. part same.

Latter part weather same.
Same.
Brought in 14 skins.

Carr, 2 skins.

Raimont, 1 skin.

Thiers, 1 skin.

Johnson, 5 skins.

Lundquist, '6 skins.

Worth, 2 skins.

Course. Distance
Diff. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

Varia-
tion. "iioVY--

Lon. by
Ob.
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EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

H.
j

K. |j^K. COURSES.
1

WINDS. LEEWAY REMARKS. July 7, Day of July, 1891.

1 W. BY S. S. E.
2 First part fine weather, light N. E.

3 winds.

4
5
6
7
8

9
10 Mid. part same.
11

12
1

2

s. w.

« 1

3
4
5

Latter part strong S. E. wind, hazy.

6

7

8

steamer Sch. Persie Edwards.

s. s. w At 4 p. M Str. Sliip Thetis sent boat
9

1

aloii-iside informing us that the sea
10 was closed from sealing.

11

12

Course. Dist&tice
DiflF. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat. by Varia-
Ob. tion.

1

DiflF. of
Lon. Lon. In.

Lon. by
Ob.

H. K. |^K.| COURSES
1

WINDS. JLEEWAY REMARKS. Wed., 8 Day of July, 1891.

1

2

3.

4
5

6
7

8
9
10
11

12
1

2

3
4
5
6
7

8
9

10
11

12

E. by N. S. E.
First part moderate gale from S. E.,

thick fog.

Hove to under short sail.

W. S. W. S. E. Mid. part same. Set all sail stearing
to westward.

N. E. E. S. E. Latter part weather same.
At 7 P. M. steaming to eastward.

Pnmps attended.

' ourse. Distance
DiflF. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

Variar
tion. ^^V^ ^on.In.

i

Lou. by
Ob.
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54 EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

II. K. \y^ K. COURSES. WINDS. LEEWAY REMARKS. Thoe., 9 Day of Jdly, 1891.

1 N. BY E. E.
2 First part moderate weather. Sat. all

3 sail, steering N. by E.

4
5 E. BY K.

6
7

8

9
10
11 [Mid. part weather same.
12
1

2
3
4 N. W. N.

5 Latter part same.
6
7 N. BY E. N. N.W.
8

9
10

11

12

1

Course. Distance
Diflf. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat. by Varia-
Ob. tion.

DifF. of
Lon. Lon. In.

Lon. by
Ob.

58.15 1 169.36

H. K. }^K. COURSES WINDS. LEEWAY REMARKS. Day of , 18 .

1 N. BY E. E. S E.
2 First part stormv, S. E. wind, hazy
3 weather.
4 S. E. E. BY E. All sail out.

5
6
7 At 4 A. M. tacked ship.

8
9
10
11 Mid. part weather same.
12
1

2
3

4
5

6
7 N.E. BYW. Latter part weather same. 7 p. m.

8
9

10

tacked ship.

11

12

Course. Distaiice
Diflf. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

58.23

Varia-
tion.

^i^i^of Lon. in.
Lon. by

Ob.

70.07
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55

(47 J

EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

H. K. i/^K. COURSES. WINDS. LEEWAY REMARKS. Sat., 11 Day of July, 1891.

1 S. S. E. E. S. E.
2 First part strong E. S. E. wind' hazy
3 weather.
4 N. E. All reint.

5

6
7
8

9

10

11

12
1 S. BY W. S E. Mid. part weather same.

3
4

5
6

7

8

9
!
E. N. E. Latter part weather same.

10

11

12

Course. Distance
Diff. of
Lat.

Depart-
ure.

Lat by
D. R.

Lat. by Varia-
Ob. tion.

Difr. of
Lon. Lon. In.

Lon. by
Ob.

H. K. J^K. COURSES WINDS. LEEWAY REMARKS. Sun., 12 Day of July, 1891.

1 S. BV W. S. E.
!

2

3
4

First part light S. E. wind, foggy
weather.

5 E. BY N.
6
7

8

All sail out.

9
10
n
12

1

S. S. VV. Mid. part weather same.

2

3
4

5 ,

6

7

8

E. N. E. Latter part same, clear, seen several
fine black whales.

9
10

11

12
Pump attended.

Course. Distao ce
DiflT. of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

Varia-
tion.

DlfF. of
Lon. Lon. In.

Lon. by
Ob.

- 1 .58.25 169.40



34 UNITED STATES VS. SCHOONER LA NINFA

(48 J

56 EXHIBIT A—Continued.

From San Francisco towards Bering Sea.

H. K. ]4K. COURSES. WINDS. LEEWAY REMARKS. MoN., 13 Day of July, 189L*

1 s. s. w. S. E.

2 First part stormy, S. E. wind, hazy

3 and raining

4
5
6 Hove to under short sail.

7
8

9
10
11 Mid. part same.

12
1

2

3
4
5 Latter jiart weatlier same.

b
7 Gamed Bk. E. T. Merriman, 1 whale.

8
9

10
11
12

Course. Distaace'l ^^^^ ^^T Lat by
D. R.

Lat by Varia-
Ob. tion.

58.00 '

Diflf. of
Lon. Lon.In.j%V'

I 168.40

H. 1 K. i^K.I COURSES WINDS. JLEEWAY REMARKS. TuE., 14 Day of Joly, 1891.

1

2

3
4

s w. 8. S. E.
First part light S. E. wind ; heavy S.

E. swell, foggy. Sat all sail.

5
6
7

8
9
10
11

12
1

2
3
4

E. BY W. .S. S. E.
At 11 A. M Saint Paul Island bore S. S.

E. 20 miles.

Calm.
jMid. part calm.

.\t 2 p. M Revenue Cutter Corwin sent

1

boat alons?side informing the Captain
that the .Scli. La Ninfa was seized for

violating the laws.

5
6
7

8
9
10
11

12

S E. This day one officer and four seamen
were put on board to see that the
Sch. La Ninfa was taken direct to

Ounalaska

11

Course. Distance
Diff.' of
Lat.

Depart-
ure.

Lat. by
D. R.

Lat. by
Ob.

57.30

Varla-
tion.

D^J-^ Lon.In. Lon. b«
Ob. 1

170.ll|

_. 1
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57 EXHIBIT B.

Register No. 73. Official Number.
Numerals. Letters.

Permanent. 140273. | J S. P C.

The United States of America—Certificate of Registry.

In pursuance of Chapter One, Title XLVIII, " Regulation of

Commerce and Navigation," Revised Statutes of the United
States, Thos. P. H. Whitelaw, of San Francisco, California,

having taken and subscribed the oath required by law, and hav-

ing sworn that he is the only owner of the vessel called the La
Ninfa, of San Francisco, whereof C. J. W. Winchester is at present

Master, and is a citizen of the United States; and that the said

vessel was built in the year 1877 at Port Jefferson, N. Y., as ap-

pears by P. E., No. 114, issued at this Port Nov. 16th, 18^7, now
surrendered for registr}'' and said emoluments, having certified

that the said vessel has 1 deck and 2 masts, and that her length

is 86 and — tenths feet, her breadth 25 feet and 2 tenths, her
depth 7 feet and 4 tenths, her height — feet and — tenths; that

she measures one hundred and nineteen tons and 9L hun-
dredths, viz. :

Tons. lOOths.

Capacity under tonnage deck 102 43
Capacity between decks above tonnage deck. . . — —
Capacity of inclosures on the upper deck, viz.: 23 79

Gross tonnage 126 22
Deductions under Section 4153

Revised Statutes, as amended
by Act of August 5, 1882 6 31

Total deductions 6 31 6 31

Net tonnage 119 91

The following described spaces, and no others, have been
omitted, viz. :

and that she is a schooner, has a billet head and an elliptic stern;

and the said Thos. P. H. Whitelaw having agreed to the descrip-

tion and admeasurement above specified, and sufficient security

having been given, according to law, said vessel has been duly
registered at the Port of San Francisco.
Given under my hand and seal, at the Port of San Francisco,
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this 22nfl day of December, in the year one thousand eight hun-
dred and eighty-eight.

j
Place for Seal

} Jno. S. Hager,
( of Collector. ^

*
Collector of Customs.

"

J

Place for Seal of; Steuart N. Taylor,
( Naval Officer, i Naval Officer.

( Seal of the United
} Charles B. Morton,

f States Treasury. \ Commissioner of Navigation.

(Endorsed.)

Indorsements of Change of Master.

District of San Francisco, Port of San Franciso,
April 1st, 1891.

John Worth haying taken the oath required by law is at pres-

ent master of the within named vessel, in lieu of C. J. N. Win-
chester, late master.

T. H. Craig, Act'g Deputy Col. of Customs.

At Sea, 30 Miles W. S. W. of St. Paul, Prybiloff,

July 7th, 1891.
I certify that I have this day delivered to this vessel the proc-

lamation of the Presi'dent of the United States and a letter of
warning of Commander Reiter, U. S. Navy, to leave these waters
forthwith, and also that there are now on board nineteen (19)
skins.

W. L. DoDD, Ensign U. S. Navy, U. S. S. Thetis.

Endorsed: Exhibit B. Copy of Certificate of Registry, No.
73 permanent, of the schooner called the La Ninfa of San Fran-
cisco, 119.91 tons. Issued at the port of San Francisco, District

of San Francisco, December 22nd, 1888. Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.
No. 140273. T. S. P. C.

58 Exhibit C.—Whalemen's Shipping Paper.

1st. It is agreed between the owner, master, seamen and
mariners of the schooner " La Ninfa," now bound from the
port of San Franciso, on a wlialing, walrusing and hunting and
fishing voyage to the North Pacific and Arctic Oceans, or else-

where as the master may direct. Term of service not to exceed
ten (10) calendar months. Officers and crew to pay their re-
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spective proportions of freight on whatever catch may be shipped

by some other vessel or vessels. Officers and crew to remain by

the vessel eight (8) days after her arrival at her final port of dis-

charge, or in default to pay two dollars for each and every day
of absence. Interest to be charged on all money advanced, at

the rate of fifteen (15 per cent.) per cent, per annum. Officers

and crew not to participate in trade. In place of full monthly
wages the seamen are to receive as compensation for their ser-

vices the sum of fifteen ($15.00) dollars per month and in addi-

tion twentj^-five cents for each fur seal caught by the boat he is

in and (1-200) one two hundred lay net on bone and oil. That
in consideration of the share against each respective seaman or

mariner's name hereunto set, they severally shall and will per-

form the above-mentioned voyage, and the said owner and mas-
ter do hereby agree with and hire the seamen or mariners
for the said voyage at such shares, to be paid pursuant to this

agreement.
2nd. And they, the said seamen or mariners, do severally

hereby promise and oblige themselves to do their duty, and obey
the lawful commands of the officers on board said schooner or

boats thereunto belonging, as become good and faithful seamen
or mariners, while cruising for whales, and at all places where
the said schooner shall put in or anchor at, during the said voy-

age ; to use their best endeavors to obtain a cargo of oil ; and
for the preservation of the vessel and cargo ; and not to neglect

or refuse doing their duty by day or night ; and that they shall

not go out of the said schooner on board any other vessel, or be

on shore, under anv pretence whatever, until the aforesaid voy-

age be ended, and the vessel discharged of her loading, without
leave first obtained of the Captain or commanding officers on
board ; that in default thereof, he or they shall be liable to all

the penalties and forfeitures mentioned in the Marine Law, en-

acted for the Government and Regulation of Seamen in the Mer-
chant Service ; it being understood that said forfeiture shall be
estimated according to his or their respective shares of the voy-
age, and the length of the same conjointly.

3rd. And it is further agreed, by all the parties to this con-
tract, that such regulations as a just regard to the good order,

effectual government, health and moral habits of the officers and
men, shall be established and observed on board of the said
vessel. And to insure proper attention to this important object,

it shall be the duty of the officer having the care of the Log Book
to note therein daily all flagrant breaches of the same. It shall

especially be his duty to record all instances of drunkeness, all

cases of absence from the said schooner, by any officer or sea-

men, with or without permission, after sunset, or beyond the
time prescribed for their absence—every instance of absence, by
any officer or seaman, through the night, whether on shore or
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Oil board of any other vessel—every instance of the introduction

of any woman or women into the ship for licentious purposes

—

every instance of disability for ship's duty which may occur,

with the cause of it, if occasioned by sickness or infirmity, the

nature and origin of the same, if known, to be particularly

stated, especially if it be the consequences of their own miscon-

duct. And in the case of the officer who may usually have

charge of the Log Book being implicated in any of the misde-

meanors or disabilities herein mentioned, it shall be the duty of

the master to make, or cause to be made by another hand, an

entry of the same on the Log Book. And it shall be the duty

of the master to see that a proper record is kept therein of

all the matters mentioned in this Article, according to the true

intent and meaning.
4th. The officer having charge of the watch on deck, for the

maintenance of the regulation in regard to the admission of

women—and in case of any getting on board unperceived, they

shall forthwith be expelled by him, or if not able to do so, the

case shall be immediately reported to the captain or command-
ing officer on board, whose duty it shall be to enforce the imme-
diate expulsion. On the failure of any officer on this part of his

duty, either willfully or through negligence, each and every

officer so failing shall forfeit twenty days' pay for every such

offense; five days' pay for every offense, and any other officer or

seaman who shall abet any breach of said regulations, or refuse,

when lawfully called upon, to aid in sustaining it, or shall be

proved to have had a criminal intercourse with any such woman
or women on board, shall forfeit for every such offense five days'

pay—for every instance of drunkenness two days' pay shall be

forfeited, and a similar forfeiture shall take place for each day
that any seaman or officer shall be off duty from sickness or dis-

ability caused by intemperance or licentiousness—the forfeiture

in all of these cases to be estimated as in the second article, and
to go to the use of the owners of said schooner.

5th. All expenses which may be necessarily incurred during

the voyage, Avith direct reference to any of the misdemeanors or

disabilities enumerated in the third article, or to any attempt at

desertion, or other disobedient and mutinous conduct, shall be

charged to the individual, or individuals, b}^ reason of whom
they may have incurred.

6th. It is further agreed that if any officer or seaman, after a

fair trial, if his abilities and disposition shall be judged by the

master incompetent or indisposed to the proper discharge of

the duties of his station, the master shall have a rignt to

59 displace him and substitute another in his stead—a cor-

responding reduction of the lay of such officer or seaman
with reference to the duty which he may thereafter perform,

thenceforth to take effect; and a reasonable increase of the lay
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of the individual who may thereupon be promoted to a higher
station,, shall be made on the final adjustment of the voyage.

7th. It is understood and agreed that if any officer or sea-

man shall be prevented by sickness or death from performing
the voyage, his legal representatives shall be entitled to such part
of the whole amount of his stipulated share as the time of his

service on board shall be of the v/hole term of the voyage.
8th. It is further agreed, whatever apparel, furniture or stores

belonging to said vessel, may be given in charge by the master
to any officer or seaman, shall be accounted for by him, and in

case anything should be lost or abandoned through his careless-

ness or neglect it shall be made good to the owners by such offi-

cer or seaman. And whatever officer or seaman ihe master shall

appoint for the duty, shall take charge of any portion of the
cargo or ship's stores required to be landed or brought on board
in any boats or lighter, and faithfully perform the services

assigned, and see that the said cargo or stores are safely landed
and delivered, or brought on board the said vessel as the case
maj be.

9th. Each and every officer and seaman who shall well and
truly performed the above mentioned voyage, complied with the
regulations and duties herein specified and committed no dis-

honest or unlawful acts, on the return of said vessel to the port
of San Francisco, be entitled to be, and shall be, settled with
and paid in San Francisco, his share of the catch of said vessel

at the following rates: Whale oil at twenty cents per gallon;

sperm oil at forty cents per gallon; whalebone (in case the total

catch of the whole whaling fleet of vessels sailing from or arriv-

ing at ports on the Pacific Coast for the season in the Arctic
shall exceed two hundred whales) at one dollar and twenty-five

cents per pound, but in case said total catch shall not exceed two
hundred whales than one dollar and fifty cents per pound: said
settlement to be made for oil at the above named rates, and bone
at $1.25 per pound as soon after the return of the ship as the
quantity of her oil and bone can be ascertained, and the twentv-
five cents per pound in addition thereto as soon as it shall be
ascertained that the total catch of the whole of said fleet does
not exceed two hundred whales.

10th. In testimony of our assent, consent and agreement,
faithfully to perform the various duties and obligations implied
in the preceding articles and an acknowledgement of their being
voluntarily, and without any compulsory or clandestine means
being used, we have each and every one of us, severally, here-
unto affixed our names, on the day and year against them re-

spectively written. And it is hereby understood and rautuallv
agreed by and between the parties aforesaid, that they, the said
seamen and mariners, will render themselves on board the said
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vessel, on or before the day of at

o'clock in the noon.

No distilled spirituous licfuors will be put on board the vessel

by the owner, except for strictly medical use; and by the signa-

tures the other parties to this contract pledge themselves not to

take any of those articles with them, as their private stores or for

traffic, either from this port or from any other port where they

may be during the voyage. And in case of violation of this

pledge by the master or any officer or seaman, his entire share

of the voyage shall be thereupon forfeited to the use of the

owners of the said
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Master's or Conductor's Oath on Clearing Outward.

District and Port of San Francisco:

I, John Worth, Master or Conductor of the Schooner " La
Ninfa," bound from the port of San Francisco, on a whaling
voyage, hunting and fishing, do solemnly, sincerely and truly

swear that the manifest of the cargo on board the said Schooner
" La Ninfa," now delivered by me to the Collector of this Dis-

trict, and subscribed with my name, contains, according to the

best of my knowledge and belief, a full, just and true account of all

the goods, wares and merchandise now actually laden on board
the said vessel or vehicle, and of the value thereof; and if any
other goods, wares or merchandise shall be laden or put on
board the said Schooner " La Ninfa," previous to her departure
from this port, 1 will immediately report the same to the said

Collector. I do also swear that I verily believe the duties on all

foreign merchandise therein specified have been paid or secured
according to law, and that no part thereof is intended to be re-

landed within the United States; and that if by distress, or

other unavoidable accident, it shall become necessary to reland
the same, I will forthwith make a just and true report thereof to

the Collector of Customs of the District wherein such distress or
accident may happen. And said cargo is truly intended not to

be landed in the District of Alaska. So help me God.
John Worth, Master.

Sworn to before me this first day of April, 1891.

I. H. Craig, Act'g Deputy Collector.

Endorsed: Exhibit " D." Filed Oct. 1, 1891.
N. R. Peckinpaugh, Clerk.
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I, John Worth, master of the said Schooner "La Ninfa," do

solemnly, sincerely and truly swear that the within list con-

tains the names of the said schooner, together with the places of

their birth and residence, as far as I can ascertain the same.

John Worth.

Port of San Francisco:
Sworn and subscribed this first day of April, 1891, before me.

T. H. Craig, Act. Dp. Collector.

I do certify that the within is a true copy of the list of the

crew of the Schooner " La Ninfa," of San Francisco, whereof
Worth is master, taken from the original on file in tliis office.

Given under my hand and seal of office at the Custom House,
this first day of April, in the year of our Lord one thousand
eight hundred and ninety-one.

[l. s.] T. H. Craig, Act. Dep'v Collector.

Endorsed; Exhibit " E." Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.
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Master's or Conductor's Oath on Clearing Outward.

District and Port of San Francisco:
I, John Worth, Master or Conductor of the Schooner " La

Ninfa," bound from the port of San Francisco to hunting and
fishing voyage, do solemnly, sincerely and truly swear that the

manifest of the cargo on board the said now deliv-

ered by me to the Collector of this District, and subscribed with
my name, contains, according to the best of my knowledge and
belief, a full, just and true account of all the goods, wares and
merchandise now actually laden on board the said vessel or

vehicle, and of the value thereof; and if any other goods, wares
or merchandise shall be laden or put onboard the said Schooner
"La Ninfa" previous to her departure from this port, I will

immediately report the same to the Collector. I do also swear
that I verily believe the duties on all foreign merchandise
therein specified have been paid or secured according to law,

and that no part thereof is intended to be relanded within the
United States; and that if by distress, or other unavoidable
accident, it shall become necessary to reland the same, I will

forthwith make a just and true report thereof to the Collector of
Customs of the District wherein such distress or accident may
happen. And said cargo is truly intended not to be landed in
the port of discharge. So help me God.

John Worth, Master.

Sworn to before me this first day of April, 1891.

T. H. Craig, Act'g Deputy Collector.

Endorsed: Exhibit " F." Outward Foreign Manifest of
Schooner La Ninfa, for hunting and whaling voyage, April 1,

1891. Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.
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04 Sec. 4201, Rev. Stats. Cat. No. 481.

The United States of America,—Clearance of Vessel to

A Foreign Port.

District of San Francisco, Port of San Francisco.

These are to certify all whom it doth concern, that John Worth,

master or commander of the American schooner " LaNinfa,"

harden 120 tons, or thereabouts, mounted with guns, nav-

igated with 120 men, built and bound for hunting and fishing

vovajres. having on board stores, hath here entered and cleared

his said vessel, according to law.

Given under our hands and seals, at the custom house of San
Francisco, this 1st day of April, one thousand eight hundred
and ninety-one, and in the ll5th year of the independence of

the United States of America.
T. H. Craig,

Act'g Dept. Collector.

W. B. Hamilton,
(l. s.) Dep. Naval Officer.

Endorsed: Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

65 EXHIBIT "H."

Supplementary Articles.

San Francisco, 188

We, the undersigned, do bind ourselves to sail on the

whaling Schooner " La Ninfa," Capt. .John Worth, Master,

for the undermentioned lay and advance set opposite our names.

We also bind ourselves to obey all lawful authority, and perform

all duties as specified in RegisterWhalemen's Shipping Articles,

to which this is attached, this being signed after the vessel's

clearance at the Custom House.

NAME. CAPACITY. ADVANCED Lay. REMARKS-

Angus MacDonald Seaman. ... 25 As per heading of

Article;^.

Joe Yoster

Co. Smadell

June 28, 1891

June 28. 1891

C. S. Magner

C. S. Magner

$35 per month and
2U0 two hundred
lay on all bone
and oil taken.

Geo Adams, June 28, 1891 W. H. Harrington $30 per mouth and
50f. fifty cents a
skin for every
skin taken in his
boat.
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Endorsed: Exhibit " H." Filed Oct. 1, 1891.

N. R. Feckinpaugh, Clerk.

66 Exhibits introduced in Evidence,

With the testimony on the part of the cl3,imant, as follows;

Exhibit " A "—Letter of warning.
Exhibit " B"—Proclamation.

Exhibit " C "—Notice of seizure. •

67 Exhibit "A."

U. S. Thetis (3rd Rate.)

Bering Sea, St. Paul Island, Prj^beloff, Alaska, bearing

W. S. W. (Y. C), about 30 miles distant, July 7th, 1891.

Sir: In accordance with the proclamation of the President of

the United States, a copy of which is enclosed, and in compli-

ance with orders of the Navy Department thereof, you are

hereby warned to leave the waters of Bering Sea, and the vicin-

ity thereof forthwith.

The name of your vessel will be furnished to all vessels of war
and revenue vessels in these waters (American and British),

and you will be subject to seizure if you fail to heed this warn-
ing, and are found to be, or to have been, sealing in Bering Sea
east of the line of boundary between American and Russian
waters after receipt of this notice.

Very respectfulh^

Geo. C. Rester,
Commander U. S. A., Commanding.

To John Worth, master topsail schooner La Ninfa.

Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

68 Exhibit " B."

Proclamation by the President of the United States.

Whereas, an agreement for a modus vivendi between the Gov*
ernment of the United States and the Government of Her Bri-

tannic Majesty in relation of the Fur Seal Fisheries in Bering
Sea, was concluded on the fifteenth day of June, in the year of
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our Lord one thousand eight hundred and ninety-one, word for

word, as follows :

" Agreement between the Government of the United States

and the Government of Her Britannic Majesty, for modus Viven-

di in relation to the Fur Seal Fisheries in Bering Sea.

For the purpose of avoiding irritating differences, and with a

view to promote the friendly settlement of the questions pending
between the two governments' touching their respective rights in

Bering Sea, and for the preservation of the seal species, the fol-

lowing agreement is made without prejudice to the rights or

claims of either party.

1. Her Majesty's Government will prohibit, until May next,

seal killing in that part of Bering Sea lying eastward of the line

of demarcation described in Article No. 1 of the Treaty of 1867

between the United States and Russia, and will promptly use its

best efforts to ensure the observance of this prohibition by Brit-

ish subjects and vessels.

2. The United States Government will prohibit seal killing

for the same period in the same part of Bering Sea, and on the

shores and islands thereof, tlie property of the United States, in

excess of seventy-five hundred, to be taken on the islands for the

subsistence and care of the natives, and will promptly use its best

efforts to ensure the observance of this prohibition by United
States citizens and vessels.

3. Every vessel or person offending against this prohibition

in the said waters of Bering Sea outside of the ordinary territo-

rial liujits of the United States, may be seized and detained by the

Naval or other duly commissioned officers of either of the high
contracting parties ; but they shall be handed over as soon as

practicable to the authorities of the nation to which they respect-

ively belong, who shall alone have jurisdiction to try the offense

and impose the penalties for the same. The witnesses and proofs

necessar}^ to establish Ihe offense shall also be sent with them.
4. In order to facilitate such proper inquiries as Her Majes-

ty's Government may desire to make, with a view" to the pre-

sentation of the case of the Government before arbitrators, and
in expectation that an agreement for arbitration may be arrived

at, it is agreed that suitable persons designated by Great Britain

will be permitted, at any time, upon application, to visit or to

remain upon the Seal Islands, during the present sealing season,

for that purpose.

Signed and sealed in duplicate at Washington, this fifteenth

day of June, 1891, on behalf of their respective governments, by
William F. Wharton, acting Secretary of State of the United
States, and Sir Julian Pauncefote, G. C. M., G. K. C. B., H. B. M.
Envoy Extraordinary and Minister Plenipotentiary.

William Pauncefote, [Seal.

J

William F. Wharton, [Seal.]
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Now, therefore, be it known, that I, Benjamin Harrison, Presi-

dent of the United States of America, have caused the said agree-

ment to be made public, to the end that the same, and every
part thereof, may be observed and fulfilled with good faith by
the United States of America and the citizens thereof.

In witness whereof, I have hereunto set my hand and caused
the seal of the United States to be affixed.

Done at the City of Washington, this fifteenth day of June, in

the year of our Lord one thousand eight hundred and ninety-

one, and of the Independence of the United States the one hun-
dred and fifteenth.

Benjamin Harrison, By the President.

William F. Wharton, Acting Secretary of State."

69 Exhibit " C."

U. S. Revenue Str. Corwin,
Bering Sea, July 14th, 1891.

Sir:—In the discharge of duty, I have to inform you that the

schooner La Ninfa, under your command is this day seized for

violation of the President's proclamation in regard to the seal

fisheries of Bering Sea.

An officer and four (4) seamen from this vessel will be placed
on board to see that the vessel proceeds direct to Unalaska.
He will not interfere with the navigation of the vessel, if there

is no unnecessary delay in reaching the port of destination.

I am very respectfully,

C. L. Hooper, Captain.

John Worth, Master schr. La Ninfa.

Endorsed: Exhibit C. Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

70 Be it remembered that at said May terra, 1891, of said

District Court, on Thursday the 1st day of October, 1891,
the following further {proceedings were had, to wit:

Findings of Fact and Conclusions of Law.

In the United States District Court for the District of Alaska.

The United States,
)

vs. '

[
No. 302.

The Schooner La Ninfa.)

On this the 1st day of October, 1891, this cause conung on to

be heard, and having been tried and submitted, the Court the

evidence finds the following facts and conclusions of law :
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First. That on the 6Lh day of July, 1891, and theretofore, the

master and crew of defendant vessel were engaged in killing and
did kill fur seal in that portion of Bering Sea ceded by

71 Russia to the United States by treaty of 1867, and within

the waters of Alaska, in violation of Section 1956 of the

Revised Statutes of the Unite^ States, and of the other acts of

Congress and the proclamations of the President of the United

States thereunder.

Second. That on the 14th day of July, 1S91, said vessel, her

furniture, apparel, tackle, cargo and (19) nineteen fur seal skins

were seized in said waters by the commanding officer of the

United States Revenue Cutter Corwin, then and there engaged

in the revenue marine service of the United States.

Third. That the said commanding officer was duly com-
missioned by the President of the United States.and made such

seizure under the direction and by the authority of the Treasury
Department of the United States.

72 Fourth. That said vessel was an American vessel,

owned by a citizen of the United States.

Fifth. That said property so seized was delivered by said

commanding officer of said Cutter to the United States Marshal
of the District of Alaska, and is now within the jurisdiction of

this Court.

As a conclusion of law, the Court finds that the plaintiff is en-

titled to a decree of forfeiture against said vessel, her tackle,

apparel, furniture, cargo and the said (19) nineteen fur seal skins.

Dated Oct. 1, 1891.

John S. Bugbee,
U. S. Dist. Judge, District of Alaska.

Which is endorsed as follows: No. 302. In the United States

District Court for the District of Alaska. The United States vs.

The Schooner " La Ninfa." Findings of facts and conclusions

of law. Filed Oct. 1st, 1891.

N. R. Peckinpaugh, Clerk

73 And, thereupon, the Court did on said day make and
enter the decree in said cause, which is in words and

figures following, to wit:

Decree,

In the United States District Court for the District of Alaska.

The United States "^

vs.
rr, ci T -XT / No. 302. Dccrec.
The Schooner La Ninfa and
Thomas P. H. Whitelaw.

The Marshal having returned on the monition issued to him



ANT» THOMAS P. H. WHITELAW. 53

in the above entitled action that in obedience thereto he at-

tached the said schooner " La Ninfa," her tackle, apparel, boats,

cargo and furniture, and gave due notice to all persons claiming
the same to appear before this Court, on the 1st day of October,

1891, at 11 o'clock in the forenoon, at Sitka, in the District of

Alaska, United States of America, then and there to interpose

their claims and make their allegations in that behalf,

74 and John S. Worth, master of said vessel, having hereto-

fore filed a claim to all of said property in behalf of

Thomas P. H. Whitelaw, and an answer also in his behalf to the

libel of information herein, and no other persons having
appeared, and no other claim or allegation having been made
or filed by any other person or persons, and the usual proclama-
tion having been made, and the said cause having been heard
this day on the pleadings and proof, C. S. Johnson, U. S. Attor-

ney, appearing as Proctor for the said libellant, and John G.
Heid, Proctor for said claimant, and said cause having been sub-

mitted to the Court for decision, and due deliberation being had
in the premises, and the Court having filed its findings of fact

and conclusions of law herein, it is now ordered, adjudgedand
decreed, as follows:

First. That all persons whomsoever other than claimant, be
and they are hereby decreed in contumacy and default.

75 Second. That said schooner " La Ninfa," her tackle,

apparel, boats and furniture and cargo and said (19)
nineteen fur seal skins, and all property found upon or apper-
taining to said schooner be, and the same are hereby, condemned
as forfeited to the use of the United States.

Third. That unless an appeal be taken from this decree with-
in the time prescribed by law and the rules of Court, the usual
writ of venditioni exponas be issued to the Marshal, commanding
him to sell all the said property and bring the proceeds into this

Court, to be distributed according to law, costs to be taxed and
awarded against claimant.

Dated October 1, 1891.

Signed, John S. Bugbee,
U. S. Dist. Judge, Dist. of Alaska.

76 Which is endorsed as follows: No. 302. In the U. S.

Dist. Court, Dist. of Alaska. United States vs. The
Schooner "LaNinfa" and Thomas P. H. Whitelaw. Decree.
Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

Be it further remembered that on said 1st day of October,
1891, John D. Heid, proctor for claimant duly filed the notice of
appeal in said cause, which is in words and figures following,
to wit;
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In the District Court of the United States, for the District of

Alaska.

77 The United States
)

vs. [
No. 302.

The Schooner "La Ninfa.")

Sir: The respondent and claimant herein appeals from the

final decree of the Court in this cause, to the Circuit Court of

Appeals of the United States, for the Ninth Circuit.

Dated October 1st, 1891.

John G. Heid, Froclor for Respondent.

To N. R. Peckinpaugh, Esq., Clerk.

Due service of a true and correct copy of the above notice is

hereby admitted at Juneau, Alaska, this 1st day of October, 1891.

C. S. Johnson, U. S. District Att'y for Alaska.

78 Which is endorsed as follows: No. 302. In the U. S.

Dist. Court, for the Dist. of Alaska. The United States vs.

The Schooner " La Ninfa." Notice of Appeal. Filed Oct. 1, 1891.

N. R. Peckinpaugh, Clerk.

Be it further remembered that at said May, 1891, on Monday,
October 5, 1891, the following further proceedings were had in

said cause, to wit:

Order of Court.

United States ~^

ut'^'xt >. I
I No. 302.

Schooner "La Ninfa" and
f

Thomas P. H. Whitelaw.J

79 Comes now the claimant by John G. Heid, Esq., proctor,

and moves the Court for an extension of time in which to per-

fect an appeal herein, which is granted, and ninety days time is

hereby granted said claimant in which to file an appeal bond,

and perfect his said appeal herein.

Be* it further remembered that on the 7th day of December,

1891, the Judge of said United States District Court duly made
an order in said cause, which is in words and figures following,

to wit:

In the United States District Court for the District of Alaska.

The United States of America,
vs.

The Schooner La Ninfa,

Thomas P. H. Whitelaw, Claimant.

Let the time for an appeal heretofore granted herein be ex-
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tended thirty days, to wit: the 1st day of February, 1S02,

80 as applied for by proctor for claimant.

John S. Bugbee, U. S. Dist. Judge.
Juneau, Dec. 7th, 1801.

Which is endorsed as follows: No. 302. In the U. S. Dist.

Court, for the Dist. of Alaska. The United States vs. Schooner
La Ninfa, Thos. P. H. Whitelaw, claimant. Order. Filed Dec.

16, 1891.

N. R. Peckinpaugh, Clerk.

81 United States of America, District of Alaska, ss.

I, N. R. Peckinpaugh, Clerk of the District Court
of the United States within and for the District of Alaska, do
hereby certify that the foregoing is a full, true and complete
Transcript of the proceedings and record of said District Court,

in the cause of the United States against the Schooner La Ninfa,

and Thos. P. H. Whitelaw, Number 302, as appears of record in

my office.

In witness whereof, I hereunto set my hand and affix the seal

of said District Court, at Sitka, in said District, this 23rd day of

December, a. d. 1801.

[seal.] N. R. Peckinpaugh,
Clerk U. S. District Court.
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IN THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

IN ADMIRALTY.

THOS. P. H. VVHITELAW,

Claimant of SCHOONER "LA NINFA,"

Claimant and Appellant,

vs.

THE UNITED STATKS,

Libellant and Appellee.

BRIEF ON BEHALF OF APPELLANT,

The appeal in this cause is from the final decree

of the District Court for the District of Alaska, for-

feiting the schooner "La Ninfa" on the ground that

she had unlawfully engaged in killing seal in the

waters of Alaska Territor3^

The facts shown by the record are few, and there

is no conflict in the evidence given by the witnesses.

The schooner "La Niufa" was fitted out at San

Francisco on a "wlialing, walrusing, hunting and fish-
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"ing voyage to the North Pacific and Arctic Oceans."

The articles of shipment show that fur-sealing was

among the objects contemplated by the voyage (Tr. f.

58). The ship's log showfe that she sailed from 6an

Francisco on April 1st, 1891 (f. 47). On the 3rd day

of July, she passed into Behring Sea through Una-

mak Pass (f. 51), and on the 6th day of July, she put

out her boats foe the first time in that sea, with the

result that they brought in fourteen skins (f. 52).

The next day at four o'clock the U. S. ship "Thetis"

sent her boat alongside, 'informing us," as the log

says, "that the sea was closed from sealing" (f. 53).

Ensign Dodd, U. S. ship "Thetis," testified that he

had boarded the schooner on July 7th, "about thirty

"miles off St. Pauls Island," under orders which i-e-

quired his cutter "to board all vessels in the Behring

"Sea, and if they were engaged in sealing, to give

''them a copy of the President's proclamation and a

"letter of warning to leave at once" (f. 39).

The captain of the schooner told the officer he had

nineteen skins on board (f. 39), some of which he said

he had killed in the Behring Sea (f. 39). "As near as

"I can remember," said the officer,"! asked him if he

"had killed any seals in the Sea, and if he had been

"warned before, and learning that he had not, I gave

"him a copy of the ' warning,' asked for the ship's

"papers and endorsed them. Capt. Worth said he

"was fitted out for whaling, and asked me if he could

"whale in the Behring Sea. * * * It is very possi-

"ble that I stated to him he could remain in the Sea,

"if he did not attempt to catch any more seal. We



s(;hooner "la ninfa," etc. vs. united states. a

"had instructions to warn all sealers (f. 39). Capt.

"Worth said they would go whaling; that they were

"fitted out for that purpose, with boats, crew and

"whaling guns" (f. 39).

The "warning" referred to was a letter enclosing

the proclamation of the President, made June 15th,

1891 (long after the schooner sailed), pursuant to the

agreement with the British Government of that date,

known as the Modus vivendi, and notifying the schoo-

ner that she would be seized, if it should be found

that she had thereafter killed seals within the waters

covered by the proclamation (f. 67).

The Schooner did no sealing afterwards (f. 43).

She tried to find whales. On the 14th July, she was

again boarded, this time by the officers of the Cutter

"Corwin," who seized her for violation of the procla-

mation and took her to Sitka for condemnation.

These officers testify that rhey found the schooner

about eight miles from vSt. Paul, ."-^he had on board

nineteen sealskins (ff. 40, 41), of which number

Capt. Worth said five had not been killed in the

Sea. This agrees witli the log which shows fourteen

skins taken after entering the Sea (f. 52). It, also,

shows no skins to have been taken after the warning given

by. the " Thetisr

The Captain and officers of the Schooner testified

on the trial that they did not seal after they got the

" warning," but that they did whale and were on good

whaling grounds when they were seized (ff. 42, 43).

The vessel's position, when she was boarded by

the "Thetis," was about 30 miles from St. Paul's
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Island (f. 39). When she was seized by the "Corwin,"

she was 8 or 10 miles away from the Island (f. 19).

She had passed into the Sea and had been there five

days before any sealing Was done. The libel charges

that the vessel and her crew "were engaged in killing

"fur seals within the limits of Alaska Territory and

"in the waters thereof, in violation of Section 1956 of

"the Revised Statutes of the United States and of

"other Acts of Congress, an(i of the proclamations

"issued by the President of the United States there-

"under" (ff. 8, 4). The libel, it appears, had alleged

as ground of seizure, that sealing had been engaged

in by vessel and crew "after having been furnished

"with a copy of the proclamation of the President of

"the United States in relation to the fur seal fisheries

"of Behring Sea, dated June 15, 1891, and warned to

"leave the Sea forthwith" (f. 38). This allegation

was struck out by amendment, at the instance of the

United States Attorney (id.).

The case shows that the schooner killed fourteen

seals before her master knew of the proclamation

made in Washington eighton days prior to that time.

It, also, shows that no disregard of the warning was

shown, or infringement of the law, if there was any

law applicable to the case, committed, after receipt of

notice from the "Thetis." The case does tio^ show that

a single seal had been killed within one marine league

of the shores of Alaska, whether of the mainland or

any of its islands.

^. The Court below found that "On the 6th day of

"July, 1891, and theretofore, the master and crew of
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"defendant vessel were engaged in killing, and did

"kill fur-seal in that portion of Behring Sea ceded by

"Russia to the United States by treaty of 1867, and

"within the waters of Alaska, in violation of Section

"1956 of the Revised Statutes of the United States

"and of the other Acts of Congress, and the procla-

"mation of the President of the United States there-

"under" (f. 70, 71), and it, thereupon, decreed a for-

feiture of the vessel and of the skins on board of her.

The appellant, claimant of the vessel and skins,

specifies as errors in the proceedings below that,

1. There is no evidence of any kind that any fur-

seal were killed within the waters of Alaska, or any

prohibited waters.

2. That it appears by the evidence that the

schooner was not found engaged in killing seal with-

in the prohibited waters.

3. That it appears by the evidence that the said

schooner killed seal in the waters of Behring Sea

more than three miles from the shores of Alaska, or

of any island belonging to the United States, such

waters being part of the high seas, and not being

Alaskan waters, or any waters wherein such killing

was by law prohibited.

4. That it appears by the evid(ince that the seals

killed by said schooner were killed before notice of

the proclamation by the President, and that no seals

were killed after receiving such notice.

We submit on behalf of the appellant that the

decision of the lower court should be reversed on tht^

grounds :
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First. That the schoouer "La Mnfa" was not

found engaged, and was not at any time engaged in

killing seal in prohibited waters.

Second. That the said schooner desisted from kill-

ing seals in the waters of Behring Sea when informed

of the modus vivendi and the proclamation of the

President thereunder.

I.

The schooner ''La Niafa" was not fouod

engaged, and was not, at any time, engaged

in killing seal in prohibited waters.

The Government must rely, to sustain a forfeiture,

upon the existence of a right on its part to prohibit

seal-killing at a given point, and upon its ability to

show that the schooner was found engaged in seal

killing at such point.

The right of prohibition is sought in the language

of Section 1956 Revised Statutes:

"No person shall kill any otter, mink, niarti.'n, sable, or fur-

"seal * * * * within the limits of Alaska Territory, or in

"the waters thereof. * *

"All vessels, their tackle, apparel, furniture and cargo, found
"engaged in violation of this Section shall be forfeited."

The Act of March 2, 1889 (25 Stat. 1009) declai-ed that Sec-

tion 1956 Rev. St. "Is hereby declared to include and apply to

"all the dominion of the United States in the waters of Behring
"Sea; and it shall be the duty of the President of the United
"States at a timely season in each year, to issue his proclama-

"tion and cause the same to be published * * warning all

"persons against entering said waters foi' the purpose of violat-

"ing the provisions of said Section."

As it is quite clear that Alaska Territory and "the

"waters thereof" are within the "dominion" of the
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United States, it is evident that the Act of Congress

did not accomplish much in the wa^'' of defining the

claim of proprietorship of the United States in the

waters of Behiing Sea. If the lawful claim of the

country in the waters of Alaska does not extend be-

yond the historic marine league, it is quite certain

that its "dominion" in the Behring Sea is limited in

the same way. The proclamation required to be

made by the President does not add much light, and

its warning is required to be no more definite than

the law itself is. If we read the Act last cited in the

light of the surrounding circumstances, we shall find

that it was a harmless intimation of claim to owner-

ship of a vast expanse of sea in language so general,

that a sharp inquiry by other nations, particularly

Great Britain, as to its precise meaning would lead

to no embarjassment, should the United States con-

clude it better policy not to assert the doctrine of

mare clausuni in the Behring Sea. At the same time,

the language was broad enough to justify the United

States, should it turn out, in any w^ay, that its prac-

tical efforts to cIosl' the Sea met with no formidable

opposition.

The only question, therefore, for the determina-

tion of the Court, is whether the United States has

shown that the schooner was engaged in killing seal

in the limits of Alaska Territory, or the waters thereof.

The finding of the Court was that the killing of

seal was engaged in by the vessel, "in that portion of

"Bphring sea ceded by Russia to the United States by

"treaty of 1867, and within the waters of Alaska."
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The westerly limit of the "territories ard dominion"

conveyed by Russia begins in the Behring Strait and

runs southwesterly to the meridian of 193 degrees

west longitude. The finding of the Court is general

enough to cover the killing of seal anywhere within

Behring Sea to 193 west longitude, whether one or five

hundred miles from the shore of Alaska, or its islands,

provided killing seal be an offense in either case.

Inasmuch as the burthen of proof is upon the United

States to establish its case, the question at once arises:

What are the waters of Alaska ? Do they cover the

entire Behring Sea to the meridian of longitude men-

tioned in the Treaty ?

It is part of the history of the times that the

United States did, until the creation of the Behring

Sea Tribunal, and the determination reached by that

Court on this subject, claim proprietary rights in the

Behring Sea and in the fur-bearing animals which fre-

quent it and its islands. But the rightfulness of that

claim was always disputed by other nations, particu-

larly by England, the property of whose subjects had

been from time to time seized by the United States

for alleged infringement of the laws already cited.

Vessels under the English, as well a-i those under the

American flag wore seized, and a nunaber were con-

demned by the Courts of the United States. In the

discussion between England and this countr}', it was

claimed, on the part of the former, that the right of

the United States over the waters of Behring ."^ea did

not extend beyond the historic three mile limit from

the shore, the range of a oannon shot. On the part
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of the United States^ the position was assumed that

the cession of Alaska passed to this country, unim-

paired all the rights in Behring Sea which Russia

owned at that time. These rights, it was asserted by

Mr. Blaine, then Secretary of State, were the rights

set forth by the Emperor Alexander in the ukase of

September, 1821, whereby "the pursuits of commerce,

"whaling and fishing, and of all other industries, on all

"islands, ports and gulfs, including the whole of the

"northwest coast of America, beginning from Behring

"Straits to the fifty-first degree of northern latitude
;

"also, from the Aleutian Islands to the eastern coast

"of Siberia * * * are exclusively granted to Rus-

"sian subjects."

Foreign vessels were thereby not only prohibited

"to land on the coasts and islands belonging to Russia,

"as stated above, but also to approach them within

"less than a hundred Italian miles," on pain of for-

feiture, etc. (Quoted in ^'The Behring Sea Controversy,

by Stanton.)

John Quincy Adams, then Secretary of State, re-

pudiated the pretentions of Russia, to claim jurisdic-

tion over waters at such a distance from the coast.

"From the period of the existence of the United

"States as an independent nation," he wrote to the

Russian Ambassador, "their vessels have freely nayi-

"gated those seas, and the right to navigate then) i.s

"part of that independence * * * To exclude thp

"vessels of our citizens from the shore be}';ond .the

"ordinary distance to which the territorial jurjsdic-
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'*tioii extends, has excited still greater surprise" (id.

p. 81).

The result of the negotiations between Russia and

this country on this subject, was the treaty of April

I7th, 1824, by which free navigatioTi and fishing were

recognized in the waters previously forbidden to

foreigners by Russia, i.e., if it be a geographical fact,

that Behring Sea is part of the "Great Ocean, com-

"monly called the Pacific Ocean or South Sea." This

was the term used in the treaty, the name "Behring

Sea" not appearing in it.

A similar treaty was made with Kngland in Feb-

ruary, 1825.

It is evident that if the effect of these treaties was

either a withdrawal of pretension on the part of

Russia to exercise territorial rights over Behring Sea,

or a concession of equal rights therein to the United

States and Great Britain, the position of this country

in its controversy with England was absolutely un-

warranted, as its claim of title from Russia could, at

most, carry no more than Russia, herself, had. To

avoid this argument advanced by England, which

Mr. Blaine admitted would conclude the controversy

in her favor, if true, he denied that Behring Sea was

intended, in the treaty, to be included in the "Great

"Ocean, commonly called the Pacific Ocean, or South

"Sea," {Let. Blaine-Pauncefote, Dec. 17, 1890-1891).

As between this country and England, it is mani-

fest that the treaty which each made in practically

similar terms with Russia, would constitute an admis-

sion of Russia's right, (if such was found in the
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treaties), and a strong argument that Russia's cession

of 1867 to the United States vested in the latter

country all the title which was in those treaties con-

ceded to belong to Russia.

The determination of these questions was therefore,

by treaty or convention, left to arbitration, which

should '^provide for an amicable settlement * *

"concerning the jurisdictional rights of the United

"States in the waters of Behring Sea * * and the

"rights of the citizens and subjects of either country

"as regards the taking of fur-seal, in, or habitually

"resorting to, the said waters" * * * (27 Stat.

947).

Article VI of the treat}' sets forth the various

questions involved. Those of them which affect the

case at bar, are the following:

"1. What exclusive jurisdiction in the sea now

"known as the Behring Sea, and what exclusive rights

"in the seal fisheries therein, did Russia assert and

"exercise prior and up to the time of the cession of

"Alaska to the United States?

"3. Was the body of water now known as the

"Behring's Sea included in the phrase 'Pacific Ocean,'

"as used in the treaty of 1825 between Great Britain

"and Russia; and what rights, if any, in the Behring

"Sea were held and exclusively exercised by Russia

"after said treaty.

"4. Did not all the rights of Russia as to juris-

"dictioii, and as to tlie seal fisheries in Behring's Sea

"east of the water boundary in the treaty between the
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"United States and Russia of the 30th March, 1867,

'•pass unimpaired to the Unite! States under that

"treaty?

"5. Has the United 'States any right, and if so,

"what right of protection or property in the fur-seals

"frequenting the islands of the United States in

"Behring Sea, when such seals are found outside the

"ordinary three miles limit ?"

Art. XIV provides that the High Contracting

Parties shall "consider the result of the proceedings

"of the tribunal of arbitration as a full, perfect and

"final settlement of all the questions referred to the

"arbitrators."

The tribunal of arbitration has finally decided, in

answer to the lirst question, as follows:

"By the ukase of 1821, Russia claimed jurisdiction

''in the sea now known as the Behring Sea to the extent

'of one hundred Italian miles from the coasts and

"islands belonging to her; but in the course of the

"negotiations which led to the conclusion of the

"treaties of 1824 with the United States, and of 1825

"with Great Britain, Russia admitted that her juris-

"diction in the said sea should be restricted to the

"reach of cannon shot from the shore; and it appears

"that from that time up to the time of the cession of

"Alaska to the United States, Russia never assei'ted,

"in fact, or exercised any exclusive jurisdiction in

"Behring Sea, or any exclusive rights in the seal fish-

"eries therein, beyond the ordinary limit of territorial

"waters." (27 Am. Law Review, 702.)

The Tribunal decided the third question as follows:
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"As to tlie third of the said five points, as to so

."much thereof as requires us to decide whether the

"body of waternow known as BehringSea was included

"in the phrase 'Pacific Ocean,' as used in the Treaty

"of 1825, between Great Britain and Russia, we, the

"said arbitrators, do unanimously decide and deter-

"mine tliatthe body of water now known as the Behv-

"ing Sea was included in the phrase 'Pacific Ocean,'

"as used in the said treaty.

"And as to so much of the said third point as

"requires us to decidt; what rights, if any, in the Ber-

"ing Sea were held and exclusively exercised by Russia

"after the said Treaty of 1825, we, the said Baron de

"Courcel, Mr. Justice Harlan, Lord Hannen, Sir John

"Thompson, the Marquis Vi^-conti N'enosta and Mr.

"Gregers Gram, being a majority of said arbitrators,

"do decide and determine that no exclusive rights of

"jurisdiction in Behring Sea, and no exclusive rights as

"to the seal fisheries therein, were held or exercised

"by Russia outside of ordinary territorial waters after

the Treaty of 1825." (27 Am. L. Review, 702-^.) ,

The Tribunal decided the fourth point as follows:

"As to the fourth of said five points, we, the said

"arbitrators, do unanimously decide and determine

"that all the rights of Russia as to jurisdiction and

"as to the seal fisheries in the Behring Sea east of the

"water boundary, in the Treaty between the United

"States and Russia of 30th March, 1867, did pass un-

" impaired to the United States under the said Treaty.

The Tribunal decided the fifth point as follows:

"As to I he fifth of said points, we, the said Baron
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"de Courcel, Lord Hannen, Sir John Thompson, the

"Marquis Visconti Venosta and Mr. Gregers Gram,

"being a majority of the said arbitrators, do decide

"and determine that the' United States has not an}'-

"right of protection or property in the fur seals fre-

"quenting the islands of the United States in Behring

"Sea when such seals are found outside the ordinary

"three-mile limit." (27 Am. Law Review, 703.)

We thus find that the questions applicable to the

case at bar have been fully, perfectly and finally de-

cided not only as between the two governments in

their national capacities, but as between each govern-

ment and "the citizens and subjects of either coun-

"try." It has been solemnly determined that Russia,

by the treaties of 1824 and 1825, conceded that her

pretensions of jurisdiction beyond the three-mile

limit were without lawful foundation ; that Behring

Sea is and has always been part of the Pacific Ocean;

that Russia had no exclusive rights in the sea or in

the seal fisheries beyond the three-mile limit to cede,

and that, consequently, the United States took no

more, under the treaty of cession, than her grantor

owned at that time.

The result, therefore, is that the United States

never owned or had dominion over waters beyond

the ordinary territorial limit in Alaska, and that the

"waters thereof," referred to in the Statutes, must be

construed as the words are commonly understood

among nations, viz: waters included between the

shore and a point three miles distant therefrom.
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The United States is necessarily bound to apply

this decision in all controversies now existing between

itself and its own citizens, as well as foreign subjects.

The treaty provides that it shall do so by its plain

terms, but if these were absent, the result must be

the same. When this country, by treaty, agreed to

submit a question to arbitration and to accept the

determination of the arbitrator, that determination

became as much part of the treaty stipulation as the

agreement to submit. As part of the treaty, such de-

cision was, under tlie Constitution, the supreme law

of the land, and must be applied to pending contro-

versies with exactly the same effect as would an xVct

of Congress, were such now passed, lequiring that in

controversies such as that at bar, the words ''waters

"thereof" (referring to Alaska), or the words ''domin-

"ion of the United States in the waters of the Behring

":!^ea" should be construed to mean, "waters not mor^

"than three miles from the shores of Alaska."
, ,A.

treaty, as has oft^m been decided, is of the same dig-;

nity as an Act «>f Congress, and its provisions, whenr

applicable to the rights of the citizen, or individual,

may be invoked by him just as he may invoke those,

of the Statute law.

"A ri;:ht of person or property secured or recog

"nized b}^ treaty, may be set up as a defense to a

"prosecution in disregard of either, with the same

.

"force and effect as if such right was secured by an

"Act of Congress."—
-' ...i..---

Judge Deady in ex parte Hibbs, 26 Fed. R. 431/^
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II.

That the said schooner desisted from kill-

ing seals in the wate;rs of Behring Sea when
informed of the modus vivendi and the proc-

lamation of the President thereunder.

We have seen that the only evidence of crim-

inality adduced by the Government against the

schooner "La Ninfa" is the fact that she was found in

Behring Sea with nineteen skins on board of her,

fourteen of which her officers admitted having taken

in that sea. No evidence is produced tending to show

that a single one of the skins was taken withiu the

waters of Alaska, or the waters of Behring sea under

tlie dominion of the United States, as these are now

finally defined. On this point, the judgment of the

lower Court should be reversed. The prosecution h ^s

failed to establish a case.

All the evidence in the case tends directly to show

that no seals weri3 taken by the schooner within the

three-mile limit. The location of the schooner when

she was first boarded on July 7th was thirty miles

from St. Paul's Island (f. 39). She had taken the

skins the previous day, (Log, f. 52.) As she went

into the sea on the 3rd of the same month (Log, f.

51) and put out her boats /or the first time on July 6th,

(Log f. 52) it seems clear that no seals were taken

within three miles of land. A glance at the chart

will show that the entrance to Behring Sea is about

54J degrees north latitude, and St. Paul's Island a

little more than 57 degrees nortli.
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It is clearly shown by the evidence that after the

receipt of the "Warning" from^ the ''Thetis," no

attempt at sealing was made. The vessel only looked

for whales after that time. \ '
,

Under the treaty, the United btates" must pay to

foreign shipowners the damages sustained by them on

account of the seizure of their vessels, and yet, in

this cause, exactly the same acts and conditions are

sought to be made good grounds for the forfeiture to

the United States of the property of its own citizens.

Such an absurdity cannot find a welcome in a court

of justice.

The claimant respectfully submits that no case has

been made out by the United States showing that the

vessel was guilty of having taken or killed seals in

the limits or waters of Alaska Territory. He, there-

fore, asks that the judgment of the Court below be

reversed.

PAGE & EtLLS,

Proctors for Claimant.
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IN THE

United States Circuit Court of Appeals,

NINTH CIRCUIT.

THE SCHOONER "LA NINFA," Whitelaw.

Claimant and Appellant,

vs.

THE UNITED STATES OF AMERICA,

Libellant and Respondent.

BRIEF OF APPELLANT.

Specification of Error.

First. That it appears from the record and evidence in said cause

that the acts complained of, on which the decree of forfeiture of said

schooner was based, to-wit, the killing of fur seals within the waters
of Alaska Territory, and being engaged in the killing of fur seals, were
not in fact committed by the claimant or his agents, or said schooner,

or anyone on board thereof.

Second. That it appears from the record and evidence in said

cause, that no fur seal or other seal were killed within the waters of

Alaska Territory by the claimant, his agents, or the said schooner, or

those on board thereof
; nor was said schooner, or any person on board

thereof, engaged in such killing.

Third. That it affirmatively appears from .said record and evidence

that no seal was killed or sought to be killed by said schooner, or those

on boai'd thereof, after notice received b}^ her of the proclamation of

the President against the killing of seal in the Bering Sea.
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Statement of Facts.

On the 7th of July, 1891, the schooner ' La Ninfa" was in the Ber-

ing Sea engaged in sealing. She had taken nineteen seals up to that

time, part of which only had been taken in that sea. On that day the

commanding officer of the United States cutter "Thetis" boarded the

schooner, warning her of the President's proclamation and ordering her

to leave the sea. The Master of the schooner replied that he was fit-

ted out for whaling as well as sealing, and asked if he could not re-

main and whale. The answer was that he "had a right to whale, but

"he must not tamper with the seals."

After the warning thus received, no seals were caught and no at-

tempt was made to catch any. The schooner was engaged in whaling.

On the 14th, when about twenty miles off St. Paul's Island, she was

seized by the United States cutter "Corwin," taken into Ounala.ska and

afterwards libelled and forfeited in this action, (Transcript, p. 20) not

for any violation of the prohibition implied by the President's pro-

clamation, or for the killing or attempthig to kill .seal thereafter, but

because she had previously thereto killed some .seals in Bering Sea-

(Findings of Fact, p. 52.) There is no evidence that any of the acts

of the schooner's crew were done within a marine leaafue of the shore.

II.

The schooner was not guilty of killing or attempting to kill seal

within the limits of Alaska Territory, or the waters thereof.

There is no evidence whatever that any such act was committed
within the distance of a marine league from Alaskan Territory, and
the claimant's contention is that the territory of Alaska and con-

.sequently, the dominion of the United States, extends no further.

Says Woolsey (International Law, p. 73). "The recent controversy

"between Great Britain and the United States involving the right of

"Briti.sh subjects to catch seals in North Pacific waters, appears to be

''an attempted revival of these old claims to jurisdiction over broad

"stretches of sea. That an international agreement, e.stabli.shino- a

"national close season for the fur seal, is wise and necessary, no one

"will dispute. But to prevent foreigners from sealing on the high sea,

"or within the Kam.schatkan .sea (which is not even enclosed by
"American territory, its west and northwest shores being Ru.ssian) is

"as unwarranted as if England should warn fishermen of other nation

-

"alities of!" the Newfoundland Banks."
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The only question in the case at bar is whether the Behring Sea,

at a distance of more than a league from the American shore is Alaskan

territory or the waters thereof. We submit that no authority for such

a claim can be found in any adjudicated case or in any text book on

the subject.

On the contrary, it is everywhere held that there is no such thing

or claim recofrnized as dominion over the high seas.

We submit that the decree of the Court below should be reversed.
f

PAGE & EELLS,

Proctors for Appellant.
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No. 24.

In the Circuit Court of Appeals for the Ninth Circuit.

THESCHOOXERLA XIXFA, Etc.,

THOS. P. WHITELAW,
Claimant and Appellant,

vs.

THE UNITED STATES,
Libellant and Appellee.

BRIEF ON BEHALF OF UNITED STATES

STATEMENT.

The appeal in this case is from the decree of United

States District Court of the District of Alaska, con-

demning as forfeited the defendant vessel, for violation

of Sec. 1956, R. S., as amended March 2, 1889. (25

St. L. 1009; 2dE. Sap. R. S., 1874-91, p. 701).

Sec. 1956, R. S., is as follows:

•' Sec. 1956. No person shall kill any otter, mink,

*' marten, sable, or fur seal, or other fur-bearing animal

" within the limits of Alaska Territory, or in the waters

' thereof ; and every person guilty thereof shall, for

" each offense, be tined not less than two hundred, nor

" more than one thousand dollars, or imprisoned not

'' more than six months, or both, and all vessels, their

' tackle, apparel, furniture and cargo, found engaged in

" a violation of this Section, shall be forfeited."

The amendment above referred to, occurs in Sec, 3

of an Act entitled, "An Act to provide for the protection
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of the Salmon Fisheries of Alaska ;
approved March 2,

1889. (Sup. R. S., 1874-91, p. 701.)

It is as follows:

" Sec. 3. That section nineteen hundred and fifty-six

" of the Revised Statutes of the United States is hereby

" declared to include and apply to all the dominion of the

" United States in the waters of Behring Sea."

The libel charged the seizure of the vessel by the

United States officers on or about the 14th day of July,

1 89 1,at or near North West Point, St Paul's Island, and

in Behring Sea, on the high seas, about ten miles distant

from shore; and at the time of said seizure she was en-

gaged in killing fur seals within the limits of Alaska

territory. (Tr., pp. 1 and 2.)

The claimant took and filed formal exceptions to the

sufficiency of the libel on the following grounds:

" I. The Court has no jurisdiction over the subject

" matter, the alleged offense having been committed be-

'' yond the limits of one marine league from the shores

"of Alaska."

" 2. That the Act under which the said schooner

" is seized, was unconstitutional, in so for as it re-

" stricts the free navigation of Behring Sea, for fishing,

' hunting and sealing purposes, beyond the limits of one

" league from shore." (Tr., 13.)

The order of the Court upon these exceptions does

not appear in the transcript, but in his petition for ap-

peal, the claimant states: " That on the hearing of said

of said exceptions to said libel of information, such pro-



vs. The United States. 3

ceedings were had in said cause, that on the first day of

October, 1891, the said District Court ordered that the

said claimant and appellant answer further, and appel-

lant thereupon filed his answer ••' ''' ." (Tr., p. yi,

et seq.) This supports the presumption which attends

the Court, as to regularity of its proceedings, and it may

therefore be assumed that the Court overruled the ex-

ceptions.

The answer (Tr., p. 14) denies that the vessel was

seized within the jurisdiction of the Court, or within the

District of Alaska. It does not deny the killing of the

fur seals, but denies the killing in the territory and

waters of Alaska, in violation of law^ and after having

been furnished with a copy of the proclamation of the

President.

The answer also affirmatively avers that after the pro-

clamation of the President was furnished, and at the

time of seizure, she was engaged in whaling in the Beh-

ringSea. (Tr., pp. 14, 15 )

At the trial claimant objected to the admission of cer-

tain documentary evidence, which objections were over-

ruled, claimant's proctor excepting. (Tr., p. 16. ) No
assignment of error embracing this ruling is presented

by record or by brief of counsel.

The findings of the District Court are (Tr., pp, 51,

" First. That on 6th day of July, 1891, and thereto-

" fore the master and crew of defendant vessel were

" engaged in killing, and did kill fur seal in that por-

" sion of Behring Sea, ceded by Russia to the United
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"States by treaty of 1867, and within the waters of

*' Alaska, in violation of Sec. 1956 of the Revised Stat-

" utes of the United States and of the other Actsof Con-

" gress and the proclamations of the President of the

" United States thereunder."

The second finding is to the effect that the seizure

was made in said waters ; the third finds that the seiz-

ure was made by direction and authority of the Treas-

ury Department of the United States; the fourth, that

the vessel was an American vessel, and the fifih. that

upon seizure the vessel was delivered to the proper

United States Marshal, "and is now within the jurisdic-

tion of this Court."

I.

Question to be Certified to Supreme Court.

From the foregoing statement it appears that the ju-

risdiction of the District Court from the bemnninc: and

throughout, was and is challenged.

See allegations of libel, exceptions and answers of

claimant, and findings of judge above referred to; also

opinion of Judge Bugbee, who tried the case (The La

Ninfa, 49 F. R. . 575, and the brief of Messrs. Page &
Eells (the appellant's attorneys here) from beginning to

end.

The jurisdiction of a Court in a given case depends

upon two conditions : First, whether the acts com-

plained of occurred within certain physical boundaries,

and secondly, the application of the powers of the

Court, under law, to ihn prescribed territory.
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It was necessary for the Court below to determine

whether the acts charged were committed within the

territory of Alaska, or its waters, etc.; that is to fix the

place of the occurrences; and to decide whether the place

so ascertained was such that the Court had power to

punish for such acts. It may be that if the Court had

determined that the acts had not occurred in the Alaska

territory or waters, or the Behring Sea, that would have

been a defense—but it was determined otherwise. And

the question for review, now presented is as to the cor-

rectness of that determination.

In re Cooper^ 143 U. S., 472, and 138 U. S. 404.

That the jurisdiction of the District Court was an issue

See

Railway Co. vs. Swan, 1 1 1 U. S., 379.

Am. Sngar Rf'ig Co, vs. Johnson, 9 C. C. A.,

1 10, S, C. 60, F. R., 503.

U. S. vs. Jahns- 15 Supr Court R., pp. 39.

41.

Inasmuch as in this case, the Court below decided the

question in favor of plaintiff and against the defendant,

and plaintiff had judgment, the question ought to be cer-

tified to the Supreme Court under the third head or rule

prescribed in U. S. vs, Jahns, supra.

II.

Section 1956 R. S. as Amended Should be Con-
strued to Prohibit the Acts Charged.

In re Cooper., 143 U. S., 474.

In this case the schooner Sayward had been con-

demned by the District Court of Alaska, for
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a violation of the same section as the one

at bar. The Hbel answer, and findings were

substantially if not literally (except names of parties) in

the same language as in the present case. An appeal

had been taken from the judgment to the Supreme

Court, and voluntarily dismissed by appellant. And

the case was heard upon writ of Prohibition, subse-

quently issued.

The opinion by Mr. Chief Justice Fuller, discusses

at length the meaning of the language of Section 1956,

R. S., and the effect of the amendment, and holds, as

a matter of law, that the finding that the acts occurred

in that portion of the Behring Sea ceded by Russia to

the United States by the treaty of March, 1867, and

within the waters of Alaska, accorded with the language

of the said section and amendment and with the ^con-

tentions and assertions of the political power of the

Government, the exercise of which the courts were not

at liberty tu controvert or question (Opinion, p. 503),

(^Queen vs.Keyn, Snows Cases on International Law, 65,

66.)

IIL

International Arbitration—Award.

It will have been observed that the acts complained

of in the case of the Sayward, involved in In. re Cooper,

stipra, were committed at a time when a diplomatic cor-

respondence was going on between the United States

and Great Britain, respecting the extent of the jurisdic-

tion of the United States ia the waters of Behring Sea,

which correspondence was pending when the libel was
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filed. The subject matter of THcrrespondence and4H9

the different questions arising from it, had not yet been

determined at the time of the seizure of the "La Ninfa,"

but as appears by the Proclamation of the President, at

this very time an agreement had been entered into by

the United States and England to submit, in vafious

forms, the question of the jurisdiction of the United

States in the Behring Sea beyond the marine league, to

what was known as the Behrinof Sea International

Board of Arbitration. The agreement referred to, was

quoted in the Proclamation itself. At the time the ap-

peal in the present case reached this court, the award of

the Board of Arbitration had not been made, and at

that time the United States was assertino- its contention

before the said Board for its jurisdiction over waters

ceded by Russia to the United States in 1867, extend-

ing, of course, beyond marine league. In August, 1893,

the Board rendered its award over-rulino- the claim of

the United States and asserting that they had no right

to protection of, or property in, the seals frequenting the

islands of the United States in Behring Sea, when she

same are found outside the ordidary three-mile limit.

(Snow's Cases on International Law, p. 526.)

It becomes important, therefore, to determine what

effect, i^ any, this award had upon the present proceed-

ing, and whether the status of this case is such that the

Court can decide the case in favor of the appellants with-

out encroaching upon the political power of the Govern-

ment, in the light of its pres'^nt contention as to the

question involved.

It docs not follow that the Government will accept the
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award of an arbitrator merely because a matter has been

submitted to arbitration and the award has been made.

Among the instances where the Government has reject-

ed such an award, I will only refer to the award of the

King of the Netherlands, under the 5th Article of the

Treaty of Ghent. The difference between England and

the United States as to our Northeastern boundary was

the matter referred. The award was adverse to the

claim of the United States, and the last named nation

declined to accept it. (3 Wharton's International Law

Digest, Sec. 316, p. 74.)

It must be admitted that Congress itself has adopted

certain recommendations made by the Board, by enact-

ing laws in accord therewith, protecting the Government

of the United States in the matter of the killing of fur

seals, but as this is in the line of the oricrinal conten-

tions of the Government, it detracts from the force of

the claim that the origrinal claim has been abandoned.

It cannot be, and I do not understand that it is claimed

that the award in this case has the effect of a judicial

decision, nor even as a judicial authority in the absence

of evidence showing that such award was formally ac-

cepted and included the specific property here involved.

(Bar's International Law, Sec. 468.)

IV.

Award of International Board Did Not Include or

Involve Any question of Extra Territorial

Jurisdiction of United States Over Its Own
Vessels.

It is apparent that no matter relating to the jurisdic-

tion of the United States beyond the ordinary marine
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league, over its own citizens, vessels or other property,

was or could have become subject of contention before

the International Board.

The controversy grew out of the seizure by United

States Revenue Cutters, in the Behring Sea, of sixteen

Canadian vessels, between August ist, 1886, and March

27th, 1890. In the case of the Sayward, the vessel

forfeited in re Cooper, supra, was also a foreign vessel

and it is probable the Sayward was one of the vessels

about which contention arose and concerning which sub-

mission to arbitration was made, as the opinion of Chief

Justice Fuller was referred to in the arbitration proceed-

ings.

Nothing in the submission or in the arguments before

the Tribunal, or in the award itself, can be found to deny

or question the jurisdiction of the United States over her

own merchant vessels on the high seas, at any place not

in the jurisdiction ot any other sovereignty.and I presume

that such jurisdiction will not be questioned in this case.

W. E. Hall on International Law, Sees. 75, 'j^

and "]-], et seq.

Wheaton's International Law, 8th Ed., Sec. 106,

p. 169.

Halleck's International Law, Sec. 27, p. 173.

The Atlanta, 8th Opin. Atty. Gen., '^^^ found also

reported in Snow's Cases on International

Law, p. 184.

Case of John Anderson, istWarton's Digest,i23,

125, also found reported in Snow's Cases on

International Law, 185.

Retina vs. Leslie, ib., 187. Snow's Cases, etc.

Belgenland, ib., 189.
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Counsel for appellant say (Brief of Messrs. Page and

Eells, p. 15): "The United States is necessarily bound

'* to apply this decision in all controversies now existing

" between itself and its own citizens, as well as foreign

" subjects. The treaty provides that it shall do so by

" its plain terms, but if these were absent the result

** must be the same."

Assuming for the purpose of argument, that the con-

vention or treaty of submission, is a treaty in such a

sense as to make it the law of the land, as contended by

counsel, it is not necessary in order to sustain the pres-

ent decree to deny the proposition advanced by counsel.

The United States might apply this decision to all cases

between itself and its own citizens, in which the question

as to the jurisdiction of the United States beyond one

league, over foreign vessels, is a material issue in the

case, but that would aftord no relief to appellant in the

present case, as there is no such issue in it.

It is suggested that by the terms of the agreement

to arbitrate (Brief of Appellants, p. 17) "the United

" States must pay to foreign ship owners the charges

" sustained by them, on account of the seizure of their

" vessels, and yet in this cause exactly the same acts

" and conditions are sougrht to be made grrounds for the

'' forfeiture of the United States of the property of its

"citizens" and that "such an absurdity cannot find a

" welcome in a court of justice."

l^ut it is respectfully submitted that this suggestion

relates purely to the exercise of political power by the

State Department. It is enough to make the law bind-

ing on the Courts, that the case is presented to the
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Court for decision upon the law as it stands, and that it

accords with the policy of the Government in the

premises.

It may be the present policy of the Government to

make record evidence as to the consistency of its con-

tentions from the beginning upon the important ques-

tion of its right to protect its property and seal fisheries

and of its zeal by enforcing through its Courts and other

branches of the Government, all stipulations which have,

up to this time, been entered into between the United

States and England. It may be that it is the policy of

this Government to punish its own citizens and vessels

and not the citizens and vessels of England.

All these and other considerations, make the ques-

tion one essentially political, so that courts would at

least hesitate to enter any field beyond that of constru-

ing the statutes under which the case is presented.

As suggested above it seems it was the intention of

the Executive of this nation to relegate the punishment

of offenses committed by American and English vessels

under Section 1956, Revised Statutes, to the nation to

which such vessels belong.

The proclamation of th^ President serv^ed upon the

master of the *' La Ninfa " in this case. (Transcript

Exhibit B, pp. 49 and 50) quotes the agreement be-

tween the nations, upon which the Proclamation is

founded.

Paragraph 3 of that agreement is as follows:

" Every vessel or person offending against this pro-

" hibition in the said waters of Behring Sea outside of

* the ordinary territorial limits of the United States,
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'• may be seized and detained by the naval or other duly

" commissioned officers of either of the high contracting

" parties; but they shall be'handed over as soon as prac-

" ticable to the authorities of the nation to which they

" respectively belong, who shall alone have jurisdiction

'' to try the offense and impose the penalties for the

" same. The witnesses and proofs necessary to estab-

" lish the offense shall be sent with them."

I have not been able to find any provision of this char-

acter in the statutes themselves relating to the subject,

prior to the Act of Congress of April 6th. 1894, entitled

" An Act to give effect to the award rendered by Tri-

" bunal of Arbitration at Paris, under the Treaty be-

" tween the United States and Great Britain,

" concluded at Washington, February 29th, 1892,

" for the purpose of submitting to arbitration

" certain questions concerning the preservation of

" the fur seals," (Stats, of U. S., 1 893-1 894, pamphlet

form, p. 62), but the act last referred to restricts the

penalty for killing fur seals etc., to citizens "of the

United States or persons owing the duty of obedience

to the laws or the treaties of the United States," and

persons "belonging to or aboard of a vessel of the

United States,"

Before the enactment of the last statute therefore, it

would seem to have been the intention of the political

department of the Government not to punish foreign

vessels for the violation of Section 1956, Revised

Statutes, but only the vessels of our own nation, and

that since the enactment of April 6th, 1894, this is also

th(! leorislative intention of the nation.
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If for diplomatic reasons it should not be deemed

wise to prosecute these cases, such a conclusion and

policy on the part of the political department could be

only signified by withdrawing the proeeedings instituted,

in some appropriate mode, through the law offices hav-

ing them in charge. *

V.

The Proclamation of the President.

It would appear from the opinion of Judge Bugbee,

the District Judge, (49 F. R., 576) that "the only con-

" tention on the part ot the claimant, is that the 'La

" Ninfa' was not liable to seizure or condemnation, be-

" cause of the fact that after the delivery of the letter

'' of warning and the President's Proclamation there

" was no violation of the law, and that the vessel, being

" a whaler, had a right to remain in the sea."

After making this statement the learned Judge very

justly adds: " But it is very plain that the law was vio-

" lated when fur seals were killed within the dominion

" of the United States, in the waters of Behring Sea;

" that is on July 6th, as shown by the log book. The
" 'La Ninfa' had an American register and an American
'* owner. Whatever jurisdiction the United States may
*' have over foreign vessels in Behring Sea, American

" bottoms are governed by the Act of Congress above

" cited. II the vessel had not been served with the

" warning;; and the President's Proclamation, she micrht

" stiil have been seized and was liable to condemnation.

" Indeed, it may be said that>the President's Proclama-

" tion cuts no fi^^ure in this case. It aimed at nothinu&
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" except to proclaim the modus vivendi. It could not

" control the law."

The Act of March 2cl, 1889, Section 3 (Supp. R. S.,

1874-1891, p. 701) extending the jurisdiction ot the

United States, and requiring a Proclamation by the

President to be made, did not make such proclamation

any element or condition as to the time when the Act

should take effect. The whole clause was purely a di-

rectory provision relating to the promulgation of the

law, just as statutes are authorized and directed to be

published.

Endlich Interp. Stats., Sees. 496-436.

It would be as reasonable to contend that no offense

could be committed under this Section unless the Presi-

dent caused one or more vessels of the United States to

diligently cruise said waters, a duty which was also im-

posed upon him by the same section.

The fact, if it existed, that the owners and masters of

the "La Ninfa," had no notice of the enactment of the

law at the time the acts were committed, might have

weight as grounds for remission of penalty imposed, but

does not constitute a defense to charge of forfeiture.

Respectfully submitted,

CHAS. A. GARTER,

Special U. S. Attorney.
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IM THE
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THOMAS P. H. WHITELAW,
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THE UNITED STATES,

Lihellant and AppcUce.

Reply to Brief on Behalf of the United

States.

I.

The District Court of Alaska had jurisdiction to

determine the question of habihty.

Tlie argument of the appellant that no offense

was connnitted by tlie ^^chooner "La Ninfa," because
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killing seals beyond the three mile limit is not killing

them within the waters of Alaska Territory, or within

the dominion of the United States, has been mis-

takenly assumed by the learned counsel for the

United States to be an attack upon the jurisdiction

of the District Court of Alaska to hear and determine

the fact whether such killing was, or was not done

within the prohibited limits.

The record does, indeed, show that exception was

taken in the District Court to "the jurisdiction over

"the subject matter, the alleged offense having been

"committed beyond the limits of one marine league

"from the shores of Alaska," and we may assume, as

contended b}^ counsel, that this exception was over-

ruled. The exception was properly taken, as matter

of procedure in admiralty, it being in the nature of

a peremptory exception, viz: one which if sustained,

would end the litigation, regardless of the question

of jurisdiction of the Court, but it was incorrectly

framed so far as it drew the conclusion that proof

of the commission of the acts complained of at a

point beyond the marine league deprived the Court

of jurisdiction over the subject matter. We have not

ourselves pretended that the District Couit had not

jurisdiction over the subject matter, as appears by

our assignment of errors on page five of our opening

brief.

It seems to us that the counsel for the government

has confused the idea of the jurisdiction (i. e. sover-

eignty) of the United States, as a nation, with that
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of the jurisdiction of the Court to determine the eirtent

of that sovereignty.

Tlie provision of the Act creating the Circuit Court

of Appeals refers to the Supreme Court under

certain conditions the determination of causes wliere

tlie jurisdiction of the Court appealed from is

in issue. The question to be now decided is whether

the jurisdiction of the District Court of Alaska to

hear and determine this cause "is in issue." A mere

glance at our first argument will show that there is

no such issue in the case, unless the contention of the

defense that the place where the seals were killed was

not "within the District of Alaska, or the waters

"thereof," or within "the dominion of the Ignited

"States in Behring Sea," and that the killing com-

plained of was, therefore, not prohibited by the law,

be a denial of the jurisdiction of the Court. On the

claimant's behalf, we submit that there can be no

reasonable doubt on this point.

The United States filed its information against

the schooner and seized her on the ground that she

had been engaged in sealing in prohibited waters.

.^ o words indicating the precise locality of the com-

mission of the offense are found in the libel. On the

face of the pleading the Court had jurisdiction. The

offense is denounced by the Statute, the penalty is

prescribed and, uncjuestionably, the remedy must be

sought in that forum which is created specially to

take cognizance of civil causes of admiralty and

maritime jurisdiction, viz, the District Court. The

subject matter and the place of commission of the act



4 THOMAS I'. II. WIIITKLAW VS. UNITED STATES.

are both within the jurisdiction of that Court and are

triable nowhere else. If the offense or violation be

not proved, tlien no offense or violation of law has

been committed, and the person or vessel charged

therewith goes free of all responsibility to the United

States. The mere statement of the proposition would

seem to prove that, in such case, it is not possible to

question the jurisdiction. Is it, then, a questioning

of the jurisdiction to say that the act charged to have

been committed constitutes no offense, because not

committed in Alaska Territory or the waters theroof,

or in the dominion of the United States in the

Behring Sea?

What is tlie meaning of the words "jurisdiction .of

"a Court?"

In U. S. V. Arvedondo, 6 Pet. 091, 709, the Sui)reme

Court said. "The power to hear and determine a

"cause is jurisdiction: it is coram judice, whenever a

"case is presented which brings this power into action;

"if the petitioner slates such a casein this petition that

"on a demurrer, the Court would render judgment

"in his favor, it is an undoubted case of jurisdiction;

"whether on an answer denying and putting in issue

"the allegations of the petition, the petitioner makes

"out his case, is the exercise of jurisdiction conferred

"by the filing of a petition containiiig all tlie requis-

"ites and in the manner prescribed by law."'

And later, in Rhode Island v. Massachusetis , 12 Pet.

657, 718, the same Court held: "Jurisdiction is the

"power to hear and determine the subject matter in

"controversy between parties to a suit; to adjudicate
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'or exercise any judicial power over them; the ques-

'tion is, whether on a case before a Court, their ac-

'tion is judicial or extra judicial; without the autho-

'rity of law to render a judgment or decree upon the

'rights of the litigant parties. If the law confers the

'power to render a judgment or decree, then the

'Court has jurisdiction ; what shall be adjudged or de-

'creed between tlie parties, and with which is the

'right of the case, is judicial action by hearing and

'determining it."

In Ex parte Easton, 95 U. S. 68, 77, it is said:

'Mere matters of defense, whether going to oust the

'jurisdiction of the Court or to establish the want of

'merits in the libellant's case, cannot be admitted

'under such a petition here" (one for prohibition)

'to displace the right of the District Court to enter-

'tain suits, the rule being that every such matter

'should be propounded by suitable pleadings as a

'defense for the consideration of the Court, and to be

'supported by competent proofs, provided the case is

'one within the jurisdiction of the District Court."

In the case hi re Cooper, 143 U. S. 474, the juris-

diction of the District Court of Alaska was, in fact

and in law, distinctly challenged. Mr. Choate said

in his brief (p. 487 of 143 U. S.): "The Sayward, being

"a British vessel, was exempt on the high seas, fifty-

"iiine miles from land, from the jurisdiction of the

"United States, its laws and its courts." About tliis

language there could, of course, be no doubt. Tlie

question of jurisdiction of tlie Court was unquestion-

ably in issue in such a case. The writ applied for
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was finally denied because, on the face of the record,

the libel and findinj^s, the general allegation of the

killing of seals was, inferentially, and by reason of

the intendments in support of a judgment, held to

be a sufficient allegation of the killing within the

three mile limit. The Supreme Court said: "The

"Court had power to incjuire into the fact upon which

"jurisdiction depended." (p. 509.) Tt is readily un-

derstood that in such a case, an English vessel should

deny the jurisdiction of the American Court and that

such jurisdiction should be in issue, because, as was

said by Mr. Webster to Lord Ashburton: "A vessel

"on the high seas, beyond the distance of a marine

"league from the shore, is regarded as part of the terri-

^'tory of the nation to which she belongs, and subjected

"exclusively to the jurisdiction of that nation."

1 Whart. Dig. Int. Law, p. 101 and following

pages.

So it was held by Judge Story that a judgment of

a Court of Buenos Ayres condemning an Amei'ican

vessel for killing seals at the Falkland Islands, terri-

tory to which the United States had not conceded the

right of Buenos Ayres. was without jurisdiction and

void.

Williams v. Suffolk Ins. Co., 3 Sumn. 274.

On the other hand, "there can be no question,

''' '"^ * * that there ma}^ be municipal seizures

"of United States vessels, under the United States

"revenue laws, outside of the three mile limit."

1 Whart. Dig., p. 111.
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American ships and citizens are subject to Ameri-

can jurisdiction on the high seas. The distinction

between the two cases is readily perceptible. In the

one case, the right of the Court to try the cause at all

is involved; in the other case, the right to try is

absolute and beyond question. The American ship,

wherever she may be (as long as she is not in a foreign

jurisdiction), is subject to the laws of her own country

and if she shall have been brought for trial before the

forum appointed by law, the question before the

Court is not one of power to hear and adjudge, but

one of guilt or innocence. The American schooner

"LaNinfa"was brought before the District Court

of Alaska charged with infraction of the law in having

killed seals in the waters of the Territory of Alaska.

This was the sole matter for determination. Did she

or did she not do it? To determine her guilt or

innocence, judicial action was taken by the Court,

the inquiry was instituted whether the killing was in

fact within those waters. On one side, it was con-

tended that the killing had been done within such

waters, because the dominion and sovereignty of the

United States iiududed the waters in which sealing

had been carried on; on the other side, the contention

was that the dominion of the United States and the

waters of Alaska extended only three miles from land

and that, as no sealing had been done within those

limits, no offense had been committed. It was for

the Court to determine the fact regarding the place

where tlie sealing had been carried on, and whether

that place was within, or without the dominion and



8 TKOMAS ]'. II. WIIITKI.AW VS. INITED STATES.

waters referred to in the Statute and, as it sliould

find on this point, it must adjudge finally whether

the law had, or had not been violated. The jurisdic-

tion of the Court couW not be in issue. There is

nothing, we submit, which the Court can certity to

the Supreme Court on the question of jurisdiction.

The cases referred to in the brief of counsel for

the United States to show that the jurisdiction of the

Court was in issue are entirel}^ inapplicable. The}"

are cases under the citizenship clauses of the Acts

conferring jurisdiction on Circuit Courts. The c ti-

zenship in such cases is jurisdictional; the Court is

one of limited jurisdiction. The citizen.ship is in

every case "in issue" and, as the Court, determines

that fact, it ceases to hear the case, or hears it to

judgment. Such cases are widely different from that

at bar, in which the Court proceeds to final judgment,

whatever may be its determination on tlie mooted

question of the extent of the dominion of the United

States over the Behring Sea.

II.

The Act of April 6, 1894 (28 St. 52), was an accept-

ance by the United States of the decision of the Paris

Tribunal and a surrender of its previous pretensions to

sovereign rights beyond the three mile limit.

The treaty between Great Britain and the United

States, referring disputed questions to arbitration,

and the President's proclamation thereon, are found

in 27 Stat. 9i7. The first lines of each document in-

dicate that among the questions sithmitted for decisioti

is that of "the rights of the citizens and subjects of
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"either country as regards the taking of fur-seal" in

the waters of Behring Sea.

The determination of tliis right necessarily de-

pended on the Tribunal's answer to the fifth of the

questions submitted to it for decision, viz.: "Has the

"United States any '"ight, and if so, what right of pro-

"tection or property in the fur-seals frequenting the

"islands of the United States in Behring Sea, wJien

''such seals are found outside the ordinary three mile

''limit f'

The answer of the Tribunal was distinct. The ar-

bitrators "decide and determine that the United

"States has not any right of protection or property

"in the fur-seals frequenting the islands of the United

"States in Behring Sea, when such seals are found

"outside the ordinary three mile limit."

Article Xl\' of the treaty provides as follows:

"The High Contracting Parties engage to consider

"the result of the proceedings of the tribunal of ar-

"bitration as a full, {perfect and final settlement of

"all the questions referred to the arbitrators."

The Act of April 6, 1894 (28 St. 52), "to give effect

"to the award rendered by the Tribunal of Arbitra-

"tion at Paris, under the treat}'," etc., is devoted to

the enactment of rules whereby each of the interested

countries agrees t') control its own subjects in the

exercise of the right whicli, under the decision of the

Paris Tribunal, they had in common, to kill seals

outside the ordinary tliree mile limit. The accept-

ance by the legislative and executive departments of

the United States government of the result "as a full,
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"perfect and final settlement'' is, therefore, beyond

controversy. How, then, can it now be urged before

this Court that this government is not estopped by

the judgment wiiich decides the rights of the citizens

of either country, as well as of the ruling powers of

the country? The decision is plain, that the waters

of Behring Sea, outside tlie three mile limit, are not

the waters of Alaska, or waters within the dominion

of the United States, and that the citizens of either

country have the right, without restriction, to kill

seal therein, until their respective governments sliall

exercise the right of control over their actions. The

Act of April G, 1^94, proceeds to enact the laws neces-

sary to secure such control, thereby asserting as to

the citizens of the United States, not dominion over

the seas, but only authority over the persovs and actions of

those subject to its ovm laws. This assertion of authority,

at this time, is high evidence of the fact that the govern-

ment concedes that under prior laws it had no such au-

thority.

We cannot understand the weight of the argument

pat forward by the counsel for the government that

the decision of the Paris Tribunal should not be taken

as governing the action of this Court, because it may
yet be rejected by the government of the United States,

and that it may continue to be its claim and policy to

assert the sovereignty denied to it by that decision.

Surely such an appeal, founded on a presumption that

our government is ready to dishonor itself, can find no

support in its courts of justice! No authority is cited

to sustain such an appeal. Tn the matter cited by
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counsel, the dispute with England over the north-

eastern boundary, which was submitted to the King

of the Netherlands for a decision, nothing is found

which supports counsel's idea that the United States

may refuse to be bound by the decision of the Trib-

unal of Arbitration, The correspondence of the

statesmen who I'epresented the two countries plainly

shows that the refusal of the United States was based

upon the fact tltaf the arbitrator did not decide the case.

Lord Palmerston said that England "was willing to

'"agree to the compromise which that sovereign has re-

"commended upon the- single point upon which he

"found it impossible to make a decision strictly eonform-

^'ahle irith the terms of the treaty'" (3 Whart. Int. Law

Dig., p. 79), and that Her Majesty's Government

were "prepared to abide, as they consider both parties

"bound to do, by the decisions of the King of the

"Netherlands upon such of the" points referred to

"him, upon which he has pronounced a decision."

(/(/.) Mr. Livingston, Secretary of State, said on the

same subject, that, however the United States, or any

individual State, might have felt aggrieved by the

decision, still, if it had beeu made "in conformity to

"the submission, it would have been carried into im-

"mediate effect." {Id., pp. 75, 76.) The United

States refused to be bound because the arbitrator had

himself refused to decide the point submitted to him,

but had, instead thereof, suggested a compromise.

It was clearly admitted by this government, however,

that any decision, distasteful as it might be, would

have been carried out in good faith.
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The citation of Bar, made in support of the con-

tention that the judgment of the Paris Tribunal is not

a judicial decision, is not authority on that point.

The author holds, simpl}', that decisions or arbitrations

in private matters hettveen individuals, though recog-

nized by some systems of law as judgments, cannot

be put on "a level as regards international relations,

"with judgments by a judge." {Bar. Int. Laic, Sect.

468.) We cannot but feel that the Tribunal of Paris

was a Court of nations; that its decision was judicial

action in the most solemn form, and that its judgment

is binding upon the Courts of the United States upon

all questions submitted to it, at least, in the absence

of protest, or refusal to acquiesce by this government.

As we have seen, this government has acquiesced in

the decision. In so doing, it has acted in consonance

with its traditi(mal policy; it has surrendered a mere

pretense of right made by one of its State officers

which was in the face of the position assumed on the

same subject by his predecessors, whenever it had

come under diplomatic discussion.

Suppose the "La Ninfa" had been an English

vessel, would this Court, in face of what we have

shown, have proceeded to a judgment of forfeiture?

If the answer be in the negative, it must be because

the Court recognizes the force of the treaty and the

effect of the decision of the Tribunal as law. The

same recognition is due to the citizens of either

country, and, therefore, to the American claimant in

this cause.
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,

in.

A treaty is the law of the land until abrogated, or

repealed by an inconsistent Statute.

"A treaty, then, is a law of the land as an Act of

"Congress is, whenever its provisions prescribe a rule by

^^'ivhich the rights of the private citizen or subject may be

'^determined. And when such rights are of a nature to

"he enforced in a Court of Justice, that Court resorts

"to the treaty for a rule of decision for the case before

"it as it would to a Statute,"

Head Money Cases, 112 U. S., 598.

Again, tlie Supreme Court said in a later case:

"The treaty of 1842 being, therefore, the supreme law

"of the land, whicli the Courts are bound to take

"judicial notice of, and to enforce in any appropriate

'^proceeding the rights of persons growing out of that

''treaty, we proceed to iiKjuire * * into the true

"construction of the treaty."

U. S. V. Rauscher, 119 U. S. 419.

In the case last cited, the question was whether,

under the true construction of the treaty, a fugitive

from justice, extradited for one offense, could be law-

fully tried in the country to which he had been sur-

rendered, for another and different offense. The

Court recognized tlie fact that the executive of the

United States had insisted that this could be done

(p. 415). "The correspondence is an able one upon

"both sides" said the Court' "and presents the ques-

"tion wliich we are now required to decide." The
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Court (loos not intimate that it is compelled to abdi-

cate its judicial functions and to deny justice to the

individual, simply because so distinguished a states-

man as Mr. Fish had contended that the treaty bore

a particular interpretation. Though the (question

had remained undecided by diplomatic controversy,

and though the executive of this government had

never withdrawn from his position in the matter, the

Supreme Court did not hesitate to proceed to deter-

mine the question which under the Constitution they

were "required to decide." They did decide, unin-

fluenced by tlie opinion of the executive department,

and their decision was adverse to that opinion and in

affirmance of the position maintained by Great Britain.

In U. S. V. Watts, 14 Fed. R. 130, Judge Hoffman

had previously clearly laid down the same rule. He

said: "It results as a necessary consequence of the

"duty imposed on the Courts to respect and obey the

"stipulations of a treaty as the supreme law of tlie

"land, that they are also charged with the duty of

"determining its meaning and effect, and tliis duty

"they must conscientiousl}- and firmly perform, even

"though tlie construction they feel compelled to give

"to it should differ from that given to it by the

"political branch of the government."

So it is said by Bar: "Accordingly, Courts inter-

"pret the provisions of treaties according to their own

"convictions, just as in the case of positive enactments,

"and the views which may have been expressed by a

"government or diplomatists have no force to bind

"the Courts."

/>«r Int. Law, Sect, 40.
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This language was used with regard to those treaties

which contain provisions affecting, in some way, the

rights of individuals.

In a later case the Supreme Court recognizes the

same rule. "We are not to be understood, however,

"as underrating the weight of tlie argument that in a

"case involving private rights, the Court may be

"obliged, if those riglits are dependent ui)on the con-

"struction of acts of Congress or of a treaty, and the

"case turns u[)>n a question, public in its nature,

"which has not been determined by the political de-

"partments in the form of a law specifically settling

"it, or authorizing the executive to do so, to render

"judgment, 'since we have no more right to decline

"'the jui-isdiction which is given, than to usui'p that

" 'which is not given.'
"

In re Cooper, 148 U. S. 503.

The case now presented to the ('ourt involves

private rights dependent upon the true construction

and effect of an act of Congress, of a treaty, an award

under a treaty, and an act of Congress enacted to

carry out the award. An individual citizen relies

upon all these matters as a defense to the prosecution

against him. The government denies the right of

the ('ourt to determine tliose rights according to the

meaning of those instruments, and asserts that the

Court is bound to accept, as correct, the i)retensions

to sovereignty whicli at one period it maintained, but

has now abandoned.

We concede the general rule to be that while pub-

lic questions are the subject of agitation between this
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and another country, the Courts must follow the con-

struction of the political branch of the government

as to all national matters.

The case at bar does not call for the application

of the rule. There is no pending controversy between

this and any f(jreign country. The one issue of the

limit of American sovereignt}^ in Behring Sea has

reached a "full, perfect and final settlement," ac-

cepted and 'acted upon by the legislative and execu-

tive branches of our government. Section 1956, Rev.

Stat., and the Act of March 2, 1889, are no longer

susceptible, by reason of the rule of public policy, of

a construction which will tolerate seizures beyond

the marine league for seal killing there done. The

Act of April 6, 1894, has taken the place of the pre-

vious political construction of those laws. Those

laws are now construed differently. This Court will

follow the political branch of the government today

b}^ declaring with it that its previous contention was

wrong.

The trial before this Court is de 'novo. It is not

bound to follow an erroneous rule, formerly authori-

tative, but now reversed and abandoned by the

United States.

We submit that the judgment below should be

reversed.

PAGE & EELLS,

Proctors for Appellant.
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On the twentieth day of October, i8go, the Plaintiff, Ed-

ward Blewett, filed in the office of the Clerk of the Circuit

Court of the United States, Ninth Circuit, Di.strict of Wash-

ington, his COMPL.\iNT, as follows :

—
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Circuib Courb of bl^e Ui)ibed Sbafce^ for bl^e Disbrirb of

Wasl)ir)^bor), Norbl^ei^i) Divisioi).

No

COMPLAINT

EDWARD BLEWETT,
Plaintiff

vs.

FRONT STREET CABLE RAILWAY(
COMPANY.

Defendant

The plaintiff in the above entitled action, b}- Thomas R.

Shepard, his attorney, complaining of the defendant herein,

says :

I.

That he, Edward Blewett, is a citizen of the state of Ne-
braska, and that Front Street Cable Railway company,

the defendant herein, is a corporation organized and consti-

tuted by that name by and under the laws of the state of

Washington, and having its principal place of business in the

city of Seattle, in said state.

II.

That the said defendant heretofore, to-wit : on the 23rd da}-

of November, 1889, at the city of Seattle, in the district afore-

said by their certain bond and writing obligatory, bearing date

the da)' and year last aforesaid, sealed with its seal and signed

by its President and Secretary, did acknowledge themselves to

be held and firmly bound unto said the plaintiff in the full and

penal sura of eighteen thousand (18,000) dollars, lawful money
of the United States for the payment of which, well and truly

to be made to the said plaintiff, his heirs, executors, admin-

istrators or a.ssigns, the said defendant bound itself, its suc-

cessors and assigns, firmly by these presents, which said bond

and writing obligatory is as follows :

"KNOW ALL MEN BY THESE PRESENTS, That

the Front vStreet Cable Railway company, a corporation organ-



ized and existing under the laws of the state of Washington, is

held and firmly bound unto Edward Blewett, of the city of

, and count}^ of King, and state of Wash-

ington, in the full penal sum of eighteen thousand dollars

($18,000), lawful money of the United States, to the payment

of which well and truly to be made to the said Edward Blew-

ett, his heirs, executors, administrators or assigns, the said

Front Street Railway company binds itself, its successors

and assigns, firmly by these presents."

"The condition of the foregoing obligation is such that

whereas, the said Edward Blewett has granted and conveyed to

Jacob Furth, assignee of the said Front Street Cable Railway

company, the following described property, situated in King

count}^, State of Washington, and particularly described as fol-

lows, to-wit : Those certain forty (40) lots situated in Denny

& Hoyt's Addition to the City of Seattle, and those certain

twenty (20) lots situated in Evans & Blewett's Addition to the

City of Seattle, King county, State of Washington, heretofore

deeded to Jacob Furth as a part of a bonus given to secure the

building of the cable road hereinafter mentioned."

" NOW THEREFORE, If the North Seattle Cable Rail-

way Company, a corporation organized and existing under the

laws of the State of Washington, its successors and assigns,

shall within ten (10) months from the date of these presents

construct, ready for operation, a double track cable railway of

the some guage, as the railway of the said Front Street Cable

Railway Company, and operate cars both ways thereon, from

the present terminus of the said Front Street Cable Railway at

the northerly end of Front and Depot streets, in a general

northerly direction by the way of Poplar street to High street,

thence along High street to Temperance street, thence along

Temperance street to a point near the outlet of Eake Union in

the Denny & Hoyt Addition to Seattle, then this obligation

shall be void otherwise to be and remain in full force and

virtue."

' • IN WITNESS WHEREOF, The said Front Street Cable

Railway Company by virtue of a resolution dnly passed by its

Board of Trustees on the 30th day of August, 1889, has caused

these presents to_ be executed in its corporate name by its



President and Secretary, and its corporate seal to be hereunto

affixed this 23rd daj^ of November, A. D., 1889."

)

'

' The Front Street Cable Railway Company

j

By J- FuRTH, Its President."

(Seal of Ry. Co.) I "The Front Street Cable Railway Company
By Maurice McMicken,

J Its Secretary-."

III.

And the plaintiff further says that on or about the 23th day

of November, 1889, a deed dated on the 20th day of November,

1889, duly signed and executed by himself, and by W. W. Dear-

born, the attorney in fact of Carrie Blewett, the wife of this

plaintiff, under and by virtueof a power of attorney to him given,

and witnessed by H. Willis Carr and A. J. Espy, in which the

expressed consideration was twelve thousand dollars, was duly

delivered to Jacob Furth, the assignee of the said defendant,

said deed conveying to said Furth those certain forty (40) lots

situated in Denny & Hoyt's Addition to the City of Seattle, in

King County, Washington, referred to in the recitals in said

bond aforesaid.

IV.

And the plaintiff further says that on or about the 23rd day

of November, 1889, a deed, dated on the 17th day of Novem-

ber, 1889, duly signed and executed by W. W. Dearborn, the

attorney in fact of the plaintiff herein and of Carrie Blewett

his wife, under and by virtue of the power of attorney to him

given, and witnessed b}' R. M. McEntire and G. N. Yancy, in

which the expressed consideration was six thousand dollars,

was duly delivered to said Jacob Furth assignee as aforesaid;

said deed conve5dng to said Furth those certain twenty (20)

lots situated in Evans & Blewett' s addition to the City of Se-

attle, in King County, State of Washington, referred to in the

recitals in said bond aforesaid,

V.

And the plaintiff further says that the said bond and writ-

ing obligatory was and is subject to a certain condition there-

under written whereby, after reciting that the .said plaintiff



has granted and conveyed to said Jacob Furth, assignee of the

said Front Street Cable Railway Company, those certain forty

lots situated in Denny & Ho3't's addition to the City of Seat-

tle, and those certain twenty lots situated in Evans & Blew-

ett's addition to the City of Seattle, King County, Washing-

ton, heretofore deeded to Jacob Furth, as a part of a bonus

given to secure the building of said cable road, it is provided

that if the North Seattle Cable Railway Company, its succes-

sors and assigns, shall within ten months from the date of

said bond, construct, ready for operation, a double track cable

railway, of the same gauge as the railway of the said plaintiff,

and operate cars both ways thereon, from the present terminus

of the said Front Street Cable Railway at the northerly end of

Front Street and Depot Streets, in a general northerly direc-

tion, by the way of Poplar Street, thence along High Street

to Temperance Street, thence along Temperance Street to a

point near the outlet of Lake Union, in the Dennj- & Hoyt
addition to Seattle, then the said obligation to be void other-

wise to be and remain in full force and virtue, as by said bond

and writing obligator}- will more fully appear.

VI.

And the plaintiff further says that he has duly performed,

on his part, all the conditions to be bj- him performed.

VII.

And the plaintiff for assigning a breach of the condition of

said bond and writing obligatory, further says that after the

making of said bond and writing obligatory- the said North

Seattle Cable Railway Company did not within ten months

from the date of said bond construct, nor has it at any time

constructed, read}- for operation, a double track cable railway,

of the same gauge as the railway of the said FVont Street Ca-

ble Railway Company, or any railway at all, and did not

operate within said ten months, nor has at any time operated

any car or cars both ways, or at all, from the present terminus

of the said Front Street Cable Railway, at the Northerly end

of Front and Depot Streets, in a general Northerly direction,

by the way set forth in said bond, or by any way at all ; and

the said Front Street Cable Railway Company, the defendant



herein, has therefore wholly failed and neglected to perform,

or to cause to be performed, the conditions of said bond and

writing obligatory, entered into by it as aforesaid, by means

of which said several premises the said bond and writing ob-

ligator}^ became forfeited; and the said defendant has wholly

failed, neglected and refused to pay to this plaintiff the sum of

eighteen thousand ($18,000) dollars, or any part thereof, now
due and owing to this plaintiff under and in accordance with

the terms of the said bond and writing obligatory, although

payment of said sum has frequently been demanded by this

plaintiff. And the said plaintiff has, by reason of the said sev-

eral premises, sustained damages to a large amount, to-wit, to

the amount of EIGHTEEN THOUSAND ($18,000) DOL-
LARS, and thereby an action hath accrued to the said plain-

tiff to demand and have of and from the said defendant the

sum of EIGHTEEN THOUSAND ($18,000) DOLLARS.

Wherefore the plaintiff prays that judgment against the

defendant iierein for the sum of EIGHTEEN THOUSAND
DOLLARS ($18,000.00), with interest from the 24th day of

September, 1890, and for the costs and disbursements of this

action.

Thomas R. Shepard,
Attorney for Plaintiff.

(Duly verified.)

And afterwards, to-wit, on the loth day of January, 1891,

the defendant filed in said cause his

ANSWER.

To the said complaint, which, omitting caption and verifica-

tion, is as follows :

The defendant answers the plaintiff's complaint as follows :

I.

It denies any knowledge ar information sufficient to form a

belief as to whether the plaintiff is or at one time was a citi-

zen of the State of Nebraska.



II.

It denies each and every allegation contained in the third

paragraph of said complaint, except that on the 20th day of

November, 1889, the plaintiff made and executed a deed, and
W. W. Dearborn, as attorney in fact of Carrie Blewett, wife of

the said plaintiff, at the same time executed said deed as at-

torney in fact of said Carrie Blewett and said deed was wit-

nessed by H. Willis Carr and A. J. Espy, and the considera-

tion expressed in said deed was twelve thousand dollars, and
that said deed was delivered to Jacob Furth, and purported to

convey to said Jacob Furth those certain forty lots situated in

Denny and Hoyt's Addition to Seattle, King County, vState of

Washington, referred to in said bond.

III.

It denies each and every allegation contained in the 4th par-

agraph of said complaint except that on the 17th of Novem-
ber, 1889, a deed was signed and executed by W. W. Dearborn

as the attorne}'^ in fact of the plaintiff herein and as the attorney in

fact of Carrie Blewett, his wife, and the same was witnessed

by R. M.McIntyre and G. N. Yancy, and the consideration ex-

pressed in said deed was six thousand dollars, and the same
was delivered to said Jacob Furth, and that said deed purport-

ed to convey to said Jacob Furth those certain twenty lots situat-

ed in Evan's and Blewett's Addition to the City of Seattle re-

ferred to in the recitals in said bond.

IV.

It admits the allegations contained in the 5th paragraph of

said complaint except that said bond and writing obligatory re-

cited that said plaintiff had granted or conveyed to said Jacob
Furth as assignee of said Front Street Cable Railway Com-
pany the lots therein described.

V.

It denies each and every allegation contained in the 6th par-

agraph of said complaint.

VI.

It denies each and every allegation contained in the 8th par-



agraph of said complaint except that said North Seattle Cable

Railway Company did not within ten months from the date of

said bond construct a double track cable railway of the same

gauge as the gauge of the Front Street Cable Railway and did

not operate within said ten months any car or cars both ways

or at all from the present terminus of said Front Street Cable

Railway Company at the northerly end of said cable railway

as it then existed in a general northerl}' direction by the way
set forth in said bond or by any way at all, and the allega-

tion that the said defendant has failed and refused to pay to

said plaintiff said sum of eighteen thousand dollars or any

part thereof, which allegation the defendant admits.

And for a first affirmative defense the defendant alleges :

I.

That on or about the ist day of November, 1889, the plain-

tiff, in order to induce the defendant to construct a street cable

railway from the terminus of said cable railway up to and

along and through certain real estate owned by the plaintiff, so

that the plaintiff would thereby obtain ready access to said

real estate proposed to said defendant that if it would cause

such a railroad to be built and operated from said terminus in

a general northerly direction by way of Poplar Street to High
Street, from High Street to Temperance Street, thence along

Temperance Street northerly to near the outlet of Lake Union

in Denny and Hoyt's Addition to the City of Seattle, he would,

as a bonus for the construction of said railroad and as an in-

ducement to the defendant for the construction and operation

thereof, donate to the said defendant the lots mentioned in the

bond set forth in the second paragraph of plaintiff's com-

plaint.

II.

That at that time the profits to be derived from such an en-

terprise were not sufficient to warrant the defendant in con-

structing and operating said road and the said defendant stat-

ed to said plaintiff that if a sufficient bonus or subsidy in the

way of lands or money could be obtained to warrant the con-

struction and operation of such a road along the line proposed
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by said plaintiflf that it would construct and operate the same

;

but that unless such a bonus or subsidy were obtained the said

defendant would be unable, either by itself or through the said

North Seattle Cable Railway Company, to either construct or

operate said line.

III.

That the said plaintiff, well knowing the facts set forth in

the second paragraph of th;s affirmative defense, then agreed

with said defendant that he would in case said defendant was
able to secure a sufficient bonus or subsidy in lands or money
to justify the construction and operation of said cable railway

donate to said defendant as such bonus or subsidy the lots

mentioned in said bond ; and in pursuance of said agreement

and understanding the said plaintiff executed the deeds re-

ferred to in the plaintiff's complaint and delivered the same to

said Jacob Furth, mentioned in said plaintiff's complaint, and

it was understood and agreed b}?- and between the plaintiff and

defendant that the said Jacob Furth should hold said deeds in

escrow and should not deliver the same to the defendant until

the said defendant had constructed and put in operation said

line of cable railway, and in case said defendant did not con-

struct and put in operation said line of cable railway within

the time mentioned in said bond, then the said Jacob Furth

would re-convey said lots to said plaintiff and upon such re-

conveyance said defendant would be exonerated from any

claim of and matter rising from and out of said agreement.

IV.

That in pursuance of said agreement with this defendant

set forth said defendant executed the bond aforesaid and de-

livered the same to the plaintiff and at the time the same was
so delivered to the plaintiff it was expressly understood by

and between the plaintiff and this defendant that if the de-

fendant .should be unable to secure sufficient bonus or subsidj'

in lands or money to justify the con.struction and operation of

said line of cable railway, then said bond should be null and

void and of no binding force upon this defendant.

V.

That the .said defendant was unable to procure a sufficient



subsidy of lands or money to justify the construction and oper-

ation of said line of cable railway, and accordingly said Jacob

Furth on the to-wit, the istday of October, 1890, tendered to

said plaintiff a re-conveyance of said lots free from any in-

cumbrance or claim whatever and in the same condition both

as to title and otherwise as when the deeds thereto were re-

ceived by the said Jacob Furth from the plaintiff and the said

Carrie Blewett, his wife ; but the said plaintiff then and there

refused to accept the re-conveyance of said lots or any portion

thereof and although said Jacob Furth has always been and

still is willing to re-convey said lots to said plaintiff free from

any claim or incumbrance as aforesaid, the said plaintiff has

ever since refused and still does refuse to accept such re-con-

veyance.

VI.

That the said plaintiff has at all times been aware and had

full notice of the fact that said defendant was unable to pro-

cure a sufficient subsidy of lands or money to justify the con-

struction and operation of said line of cable railway.

And for a second affirmative defense the defendant alleges :

I.

That on the to-wit, the ist day of November, 1890, the said

North Seattle Cable Railway Company commenced the con-

struction of a line of double track cable railway of the same
gauge as the gauge of the Front Street Cable Railway referred to

in the complaint in this cause from the terminus of said Front

Street Cable Railway as said terminus existed at the date of

the execution of said bond referred to in the second paragraph

of said complaint and as it existed at the date of the filing of

said complaint in a general northerly direction by way of Pop-

lar Street to High Street, thence along High Street to Temper-

ance Street ; thence along Temperance Street north to near

the outlet of Lake Union in the Denny and Hoyt Addition to

the City of Seattle, and has ever since prosecuted the con-

struction of said line of cable railway and intends as rapidly

as the same can be constructed and put in operation to con-

struct and put in operation a line of street cable railway along



the line and between the points mentioned in this paragraph

and has now constrncted over one-half mile of said cable rail-

way and is now proceeding diligently with the construction

thereof

Wherefore, the defendant prays that it may go hence with-

out day and recover its costs and disbursements herein.

J. C. Haines,

Attorney for Defendant

And afterwards, on the 9th day of April, 1891, the plaintiff

Edward Blewett, filed in said cause his

DEMURRER

To portions of said answer, which, omitting caption, is as fol-

lows :

Now comes Edward Blewett, the plaintiff in this action, and

demurs to certain portions of defendant's answer herein, as

follows :

1. The plaintiff demurs to the first alleged affirmative de-

fense set forth in said answer upon the ground, which appears

upon the face thereof, that the matters set forth in said first

alleged affirmative defense do not constitute a defense or coun-

ter-claim to the plaintiffs cause of action set forth in the com-

plaint herein.

2. The plaintiff demurs to the second alleged affirmative

defense set forth in said answer upon the ground, which ap-

pears upon the face thereof, that the matters set forth in said

second alleged affirmative defense do not constitute a defense

or counter-claim to the plaintiff's cause of action set forth in

the complaint herein.

Thomas R. Shepard,

Plaintiffs Attorney.

And afterwards, on the ist day of June, 1891, said demurrer

having been duly presented to the Court, was sustained by the

Court as to the first affirmative defense in said answer, to which

the defendant, Front Street Cable Railway Company, then and



there duly excepted ; and said demurrer was over-ruled as to

the second affirmative defense in said answer.

And thereupon, on the 5th day of June, 1891, said plaintiff

filed in said cause his

REPLY

to the answer of defendant, Front Street Cable Railway Com-

pany, which omitting caption and veriftcalion, is as follows :

Now comes the plaintiff in this action and, for his reply to

the so-called "second affirmative defense " set forth in the an-

swer of the defendant herein, says that he has no knowledge

or information sufficient to form a belief as to the allegations,

or either or any thereof, set forth in said alleged affirmative de-

fense, and therefore he denies, generally and specifically, each

and every of said allegations.

Wherefore the plaintiff demands judgment in his favor in

this action, according to the prayer of his complaint herein.

Thomas R. Shepard,

Plaintiff ' s Attorney.

And thereupon, on the twenty-fourth day of September,

1 89 1, said cause having been brought on for trial before the

Court without a jury, ajurj- having been waived by the written

stipulation of the parties hereto, the plaintiff, Edward Blewett,

during the course of said trial asked leave from the Court to

amend his complaint in said cause.

And thereupon, leave of Court having been granted there-

unto, said plaintiff did, on the incoming of Court, on the 25th

day of September, 1891, file in said cause an

AMENDED COMPLAINT

which was in words and figures identical with the original

complaint hereinabove set forth except that it inserted between

paragraphs 4 and 5 thereof the following :

IV (a).

" And the plaintiff further says that the true and only actual

consideration of said deeds hereinabove mentioned and each

thereof was the making and delivery of the bond hereinabove
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set forth, which was made as aforesaid and was delivered by

the defendant to the plaintiff on or about its date and simul-

taneously with the delivery of said deeds by the plaintiff, and

the plaintiff neither then nor at any other time received any

consideration for said deeds or either of them other than the

making and delivery to him of said bond ; and the actual con-

sideration of said bond was the making and deliver}- on the

part of the plaintiff of said deeds, as aforesaid."

And thereupon, the defendant, Front Street Cable Railway

Company, filed in said cause its

ANSWER
to said amended complaint, which answer is in words and fig-

ures identical with its original answer herein, except that it in-

cluded the following additional paragraph, to-wit

:

IV (a).

" It denies each and every allegation contained in paragraph

IV (a) in said amended complaint, except that the said bond

was delivered on or about its date."

And thereupon, the plaintiff, Edward Blewett, filed in said

cause his

DEMURRER
to part of defendant's answer to plaintiflf's amended complaint,

w'hich, omitting caption, is as follows :

The plaintiff in this action having amended his complaint,

by leave of court, during the trial herein, and the defendant

having thereupon, during said trial, filed an an.swer to the

complaint as so amended, and the plaintiff having thereupon

moved the court, during said trial, for an order .striking out

the first alleged affirmative defen.se set forth in said new an-

swer, and the court having thereupon denied said motion;

now, upon the denial of .said motion, the plaintiff hereby de-

murs, before further progress in said trial, to the first alleged

affirmative defen.se .set forth in said new answer, or answer to

said complaint as so amended, upon the ground, which ap-

pears upon the face thereof, that the matters contained in said

first alleged affirmative defense .set forth in .said new answer

do not constitute a defense or counterclaim to the plaintiff's
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cause of action set forth in the complaint herein as amended

as aforesaid. «

Dated in open court, this Sept. 25, 1891.

Thomas R. Shepard,

Plaintijf' s Attorney.

And thereupon, the Court having heard the arguments of

Counsel duly entered an order sustaining said demurrer to the

said first afiirmative defense pleaded in the answer of defend-

ant to plaintiff's amended complaint, to which order and rul-

ing of the court the defendant, Front Street Cable Railway

Company, then and there duly excepted, which exception was

allowed by the Court.

And thereupon, all the evidence of plaintiff and defendant

in said cause having been produced, offered, and received by

the court, the said cause was taken under advisement by the

court.

And afterwards, on the Seventh day of December, 1891, the

said court filed in said cause his opinion in writing \vherein

he found that plaintiff was entitled to recover of defendant the

sum of Eighteen Thousand Dollars ($18,000.00).

And afterwards, on the Eighth day of December, 1891, de-

fendant served and filed in said cause his

MOTION FOR A NEW TRIAL,

which motion, omitting caption, is as follows:

—

Comes now the above named defendant by its attorney, J.

C. Haines, Esq., and moves this Honorable Court for a new

trial upon the following grounds, to-wit:—

I.

Irregularity in the proceedings of the court and abuse of dis-

cretion by which the defendant was prevented from having a

fair trial.

II.

Accident or surpri.se which ordinary prudence could not

have guarded against.
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III.

Error in the assessment of the amount of recovery.

IV.

Insufficiency of the evidence to justify the findings and that

said findings are against the law.

V.

Error in law occurring at the trial and excepted to at the

time by the defendant.

J. C. Haines,

Attorney for Defendant.

And afterwards, on the Twenty-sixth day of December,

1 89 1, said motion for a new trial coming on for hearing, the

court entered in said cause the following

ORDER,

overruling said motion.

On motion of the defendant in this action for a new trial

Ijerein, made upon the grounds set forth in said motion in

writing on file, having been duly brought to a hearing before

the court on this 21st day of December, 1891, Mr. J. C.

Haines, of counsel for the defendant, appearing in support of

the motion and Mr. Thomas R. Shepard, of counsel for the

plaintiff, appearing in opposition thereto, and the court having

heard the arguments of counsel, and being fully advised:

Now, on motion of Thomas R. Shepard, plaintiffs attorney,

it is ordered, by the court now here, that the defendan<"'s said

motion for a new trial herein be and the same hereby is

denied.

Done in open court, this December 26, 1891.

C. H. Hanford,
District fudge.

To which order the defendant at the time of the entry there-

of excepts, and his exception is hereby allowed.

Dated December 26, 1891.

C. H. Hanford,
Districtfudge.
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And afterwards, on said Twenty-sixth daj- of December,

189 1, the said court made, Signed, filed and entered of record

in said cause his

FINDINGS OF FACTS AND CONCLUSION OF LAW,

as follows:

—

This cause was duly brought to trial and tried on September

24, 1891, before this court without the intervention of a jur)',

the parties hereto by their respective attorneys of record ha\-

ing filed with the clerk a stipulation in writing waiving a jury ;

and the court having heard the evidence produced by the re-

spective parties in support of the issues herein en their behalf

respectively, and having on November 24, 1891, heard the ar-

guments of the respective counsel of the parties thereon, and

having thereupon taken the cause under advisement and the

Court, being sufficiently advised in the premises, having on

the 7th day of December, 1891, filed its opiraon and decision

in writing herein, whereby it decides this cause in favor of the

plaintiff upon all the issues herein and directs findings of fact

and conclusions of law to be made and filed accordingly.

Now, therefore, in accordance with said decision, the Court

hereby makes the following findings of fact and conclusion of

law respectively, to-wit :

FINDINGS OF FACT.

1. The plaintiff, Edward Blewett, at the time of the begin-

ning of this action was, and he still is, a citizen of the State of

Nebraska.

2. The defendant. Front Street Cable Railway Companj^

at the time of the beginning of this action was, and it still is,

a corporation organized and constituted bj' that name, by and

under the laws of the State of Washington, and having its

principal place of business in the City of Seattle in said state.

3. The defendant on the 23rd day of November, 1889, at

the City of Seattle, in this district, duly made, executed and

delivered to the plaintiff a certain bond or writing obligatory,

dated on that date, introduced in evidence and filed on the

trial herein, and of which bond, with the recitals and condi-

tions therein contained, a true and complete copy is set forth
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in paragraph II of the complaint herein, to which paragraph

of the complaint reference is hereby made for the full terms

and tenor of said bond.

4. On or about the 23rd day of November, 1889, the plain-

tiff duh^ granted and conveyed, by two deeds of himself and

one Carrie Blewett, his wife, dated respectively on the 20th

day and on the 17th day of November, 18^9, to one Jacob

Furth, the person of that name mentioned in the condition of

said bond, of the defendant and therein described as " assignee

of the said Front Street Cable Railway Company," the prop-

erty' in the condition of said bond mentioned and described as

follows, viz: "The following described property situated in

King County, State of Washington, and particularly described

as follows, to-wit : Those certain 40 lots situated in Denny &
Hoyt's Addition to the Cit}- of Seattle, and those certain 20

lots situated in Evans & Blewett's Addition to the Cit}' of Se-

attle, King Count}', State of Washington, heretofore deeded to

Jacob Furth as a part of a bonus given to secure the building

of the cable road hereinafter mentioned ;
" and the considera-

tion expressed in said deed of said forty lots, for said convey-

ance of the same, was the sum of $12,000, and the considera-

tion expressed in said deed of said twent}- lots, for said convey-

ance of the same, was the sum of $6,000.

5. The true and only consideration of said deeds herein-

above mentioned in the 4th finding of fact, and of each there-

of, was the making and delivery of the bond hereinabove men-

tioned in the 3d finding of fact, which was made as aforesaid

and was delivered by the defendant to the plaintiff on or about

its date and simultaneously with the delivery of said deeds by

the plaintiff, and the plaintiff neither then nor at any other

time received any consideration for said deeds or either of

them other than the making and delivery to him of said bond;

and the actual consideration of said bond was the making and

delivery on the part of the plaintiff" of said deeds, as aforesaid.

6. The plaintiff has duly performed all the conditions of

the contract embodied in said bond, on his part to be per-

formed.

7. The condition of said bond prior to the beginning of

this action was, and still remains, wholly broken in this, to-
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wit, that after the making of said bond or writing obligatory

said North Seattle Cable Railway Company therein mentioned

did not within ten months from the date of said bond con-

struct, nor has it at any time constructed or caused to be con-

structed, ready for operation, a double track cable railwaj', of

the same gauge as the railway of said Front Street Cable Rail-

way Company, or any cable railway at all, from the present

terminus of said Front Street Cable Railway Companj' referred

to in the condition of said bond, at the northerly end. of Front

and Depot Streets (in said City of Seattle), mentioned in the

condition of said bond, in a general northerly direction by the

way set forth in said bond, or by any way at all, to a point

near the outlet of Lake Union in the Denny & Hoyt Addition

to Seattle, mentioned in said bond, nor for any portion of said

distance except as hereinbelow in the loth finding of fact set

forth, and said North Seattle Cable Railway Company did not

operate within said ten months nor has it at any time operated

any car or cars both wa\'s on any such cable railway, or at all,

from said present terminus of said Front Street Cable Rail-

way, in a general northerly direction bj^ the way set forth in

said bond, or by any way at all, to a point near the outlet of

Lake Union in the Denny & Hoyt Addition to Seattle, men-

tioned in said bond, nor for an}' portion of said distance ex-

cept as hereinbelow in the loth finding of fact set forth, and

there has not been in any way a substantial performance of

the condition of said bond; and said Front Street Cable Rail-

way Company, the defendant herein, has wholly failed and

neglected to perform or to cause to be performed the conditions

of said bond or writing obligatory, and by reason thereof said

bond or writing obligatory has become and is wholly forfeited;

and said defendant has wholly failed, neglected and refused

to pay to the plaintiff the penal sum named in said bond, to-

wit, the sum of $18,000.00, or any part thereof, although pay-

ment of said sum was demanded by said plaintiff before the

beginning of this action.

8. The reasonable value of those forty, lots situated in

Denny & Hoyt's Addition to the City of Seattle, King Coun-

ty, State of Washington, referred to in said bond of the defend-

ant upon which this action is brought and conveyed to said
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Jacob Furth in and by the deed of the same recited in said

bond, was at the time of the making of said deed, and thence

until and at the time of the making of said bond, and thence

until and at the time of the expiration of the period of ten

months specified in the condition of said bond, and thence un-

til and at the time of the beginning of this action, the sum of

$12,000.00; and the reasonable value of those twenty lots situ-

ated in Evans & Blewett's Addition to the City of Seattle,

King County, State of Washington, referred to in said bond
of the defendant upon which this action is brought, and con-

veyed to said Jacob Furth in and by the deed of the same re-

cited in said bond, was at the time of the making of said deed

and thence until and at the time of the making of said bond,

and thence until and at the time of the expiration of the pe-

riod of ten months specified in the condition of said bond, and
thence until and at the time of the beginning of this action,

the sum of $6,000.00.

9. The plaintiff has suffered damage by the breach of the

condition of the said bond of the defendant, hereinbefore in

the 7th finding of fact found to have occurred and to exist, to

the extent of the reasonable value of said property for said

deeds whereof said bond was the true and only actual consid-

eration as hereinabove found, to-wit, the sum of $18,000, and
the plaintiff has received no benefit whatever from said bond
or from any performance by the defendant thereunder, nor is

there in any other way any offset to or reduction of said dam-
age suffered by the plaintifi" by reason of said breach of the

condition of said bond.

10. After the beginning of this action, and on or about the

first day of November, 1890, the North Seattle Cable Rail-

way Company, mentioned in said bond of the defendant, com-
menced the construction of a line of double track cable rail-

way of the same gauge as the gauge of the Front Street Cable
Railway referred to in the complant herein, from the terminus

of said Front Street Cable Railway as said terminus existed at

the date of the execution of said bond and as it existed at the

date of the filing of said complaint, in a general northerly di-

rection by way of Poplar Street to High Street, thence along

High Street to Temperance Street, and thence along Temper-
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ance Street to the northern end of the graded portion of said

Temperance Street, to-wit, to the intersection of Temperance
Street and Bradley Street, all in said City of Seattle, and com-

pleted the construction of said line of cable railway to said

last mentioned point about Sept. i, 1891, and upon such com-

pletion thereof began and has ever since then continued the

operation of said line of cable railway constructed to the ex-

tent herein specified ; and said line of railway so constructed

and now in operation is about one mile in length, and occu-

pies the most southerly portion of the route specified in the

condition of said bond as the route of the line of cable rail-

way required by said condition, to be constructed and operat-

ed, and the length of said line of cable railway so constructed

and in operation is less than half the length of the whole line

of railway required by the condition of said bond to be con-

structed as therein specified.

11. All the material averments of the amended complaint

are true.

12. None of the material averments of the answer to the

amended complaint are true, except in so far as the same or

any thereof are hereinabove expressly found to be true.

CONCLUSION OF LAW.

I. The plaintiff is entitled to recover of the defendant upon

said bond of the defendant, as the plaintiff's damages by rea-

son of the breach of the condition of said bond, hereinabove

found, the reasonable value of the plaintiff's property in con-

sideration of the conveyance whereof by the plaintiff to the

defendant said bond of the defendant was made and delivered

to the plaintiff, as hereinabove found, to-wit, the sum of $18,-

000, said sum not being in excess of the penalty named in

said bond ; and to recover his costs of this action.

Letjudgment be entered accordingly.

Done in open court, this December 26, 1891.

C. H.' Hanford, Judge.

And thereupon, the plaintiff, Edward Blewett, served and

filed in said cause his
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MOTION

for an additional conclusion of law, as follows :

Now comes the plaintiff in this action, upon the refusal of

this Court, this day announced in open Court, to find as a part

of the conclusion of law from the findings of fact made by the

Court herein that the plaintiff is also entitled to recover of the

defendant, as additional damages by reason of the breach of

the condition of the bond mentioned in said findings, legal in-

terest at the rate of ten per cent, per annum on the principal

sum of eighteen thousand dollars ($18,000) found and awarded

by the Court as the plaintiff's damages, from the beginning of

this action,—and moves and requests the Court, upon said

findings of fact made herein and upon all the files, records and

proceedings herein, and upon the Court's minutes of the trial

had herein, to make and enter the following additional conclu-

sion of law of said findings of fact, to-wit :

2. The plaintiff is also entitled to recover of the defendant,

as additional damages by reason of the breach of the condition

of said bond, legal interest at the rate of ten per cent, per

annum on the principal sum of $18,000, hereinabove found and

awarded as damages, from the beginning of this action, byway
of compensation for delay of payment of said sum of $18,000

damages since the time when the plaintiff became entitled

thereto and made demand therefor by the bringing of this

action.

Dated December 26, 1891.

Thomas R. Shepard,
Plaintiff's A ttomey.

And thereupon, the Court made and entered of record in

said cause an order denying plaintiff's said motion for an ad-

ditional conclusion of law, to which the plaintiff then and

there duly excepted, and his exception was thereupon allowed

by the Court.

And thereupon, the Court signed and entered of record in

said cause its

JUDGMENT
in favor of plaintiff and against defendant, as follows :
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This cause having been duly tried before the court without

the intervention of a jury, and the court having on the 7th

day of December, 1891, filed its opinion and decision in writ-

ing herein, whereb}' it decided this cause in favor of the plain-

tiff upon all the issues herein, and the court having on this

26th daj^ of December, 1891, made and filed its findings of

fact and conclusions of law herein, whereby it finds in favor'

of the plaintiff, as a conclusion of law from the findings of

fact made, that the plaintiff is entitled to recover of the de-

fendant, upon the cause of action set forth in the complaint,

the sum of eighteen thousand dollars ($18,000.00). as his

damages, and the costs of this action; and the plaintiffs mo-
tion and request for an additional conclusion of law upon the

facts found herein, to the effect that the plaintiff is also enti-

tled to recover of the defendant, as additional damages, legal

interest at the rate of ten per cent, per annum on said sum of

$18,000.00 from the beginning of this action, having been this

day heard and an order having been duly entered denying

said motion; and the defendant's motion for a new trial herein

having^ been this day heard and an order having been duly

entered denying said motion; and the plaintiflF having there-

upon made due application to the court for a judgment upon
the record:

Now, on motion of Thomas R. Shepard, plaintiff's attorney,

it is found, considered and adjudged, by the court now here,

that Edward Blewett, the plaintiff in this action, do have and
recover of Front Street Cable Railway Company, the defend-

ant in this action, the sura of eighteen thousand dollars ($18,-

000.00), the plaintiff's damages found and awarded to him by

the decision of the court herein, and also the sum of fifty-four

(54) dollars, the plaintiff's taxable costs of this action, to be

taxed by the clerk according to the practice of the court and
inserted in the body of this judgment; amounting in the whole

to the sum of eighteen thousand and fifty-four (18,054) dol-

lars, domages and costs; together with interest thereon, at the

rate of ten (10) per cent, per annum, from the date of this

judgment.

Done in open court, this December 26, 189 1.

(Signed) C. H. Hanford,
District Jtcdge.
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And afterwards at the same term of said court the defend-

ant, Front Street Cable Railway Company, served and filed in

said cause its bill of exceptions, which being settled by the

court was by agreement of the parties to said action signed by
the court and by it ordered filed and made of record, mine pro

///;^r, as of the said Twenty-sixth day of December, 1891. The
said

BILI^ OF EXCEPTIONS
Is as follows :

IN THE CIRCUIT COURT OF THE UNITED STATES, NINTH CIR-

CUIT, DISTRICT OF WASHINGTON, NORTHERN DIVISION

EDWARD BEEWETT,

Plaintiff

vs.

THEFRONTSTREETCABLER'yCo.

Defenda7it

No. 41.

Be it remembered that on the Twenty-fourth day of vSeptem-

ber, 1 89 1, this cause coming on regularlj- to be heard before

the court without a jury, the jury having been waived by the

written stipulation of the counsel for the plaintiff and for the

defendant, tho following proceedings were had : Ji^AA^vSJJt-

Jacob Furtli, called as a witness on behalf of th^//dofcndQrl<K

having been duly sworn, testified as follows :

My name is Jacob Furth, my residedce is Seattle, I am a di-

rector and treasurer of the Front Street Cable Railroad Com-

pany, defendant in this action. At one time I was president

of the defendant company, but ceased to be such president of

the defendant about a year ago or over. In the autumn of

1889 I was assignee of the defendant, holding certain property

of the defendant in trust. In November, 1889, two (2) deeds,

given by Mr. Blewett and his wife, of those certain forty (40)

lots, situate in Denny & Hoyt's Addition to the City of Seat-

tle, and those certain twenty (20) lots, situate in Evans &
Blewett' s Addition to the City of Seattle, in the County of

King, State of Washington, the property referred to in the
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complaint in this action, were delivered to me, which are the

same deeds of the same property as that referred to in the

bond of the Front Street Cable Railroad Company to Edward

Blewett, plaintiff herein, which bond was executed in behalf

of the Front Street Cable Railroad Company, by myself as its

president and by Maurice McMicken, as its Secretary.

(Mr. Shepard)—May it please the Court, I offer in evidence

two deeds, the one being under date of November 17th,

1889, executed by Edward Blewett and Carrie Blewett, his

wife, parties of the first part, to Jacob Furth, assignee, party

of the second part, for the expressed consideration of six thou-

sand dollars ($6,000.00) conveying certain lots therein de-

scribed, situate in Evans & Blewett's Addition to the City of

Seattle, and the other under date of November 20th, 1889, by

Edward Blewett and Carrie Blewett, his wife, parties of the

first part, conveying to Jacob Furth, assignee, party of the

second part, for the expressed consideration of twelve thousand

dollars ($12,000.00), certain lots situate in Denny & Hoyt's

Supplemental Plat of the City of Seattle, and fully described in

the deed.

(Mr. Haines)—If 3'our Honor please, I object to the admis-

sion of these deeds in evidence, as the deeds do not conform

with the allegations of the complaint. They seem to be

deeded directly to Jacob Furth, assignee, and there is no proof

that the plaintiff executed these deeds and there is no proof

that Edward Blewett had the authority, as attorney-in-fact, for

his wife, to execute these deeds.

(The Court)— Objection over-ruled, exception allowed.

Said deeds were admitted in evidence, marked " Exhibits A
and B," and as such exhibits are hereto annexed and made a

part of this bill of exceptions.

Examination of Mr, Furth continued :

Mr. Furth testified that he thought the Front Street Cable

Railroad Company did not begin the construction of a street

railway along the road mentioned in the bond (hereto annexed

and marked '

' Exhibit C '

' and made a part of this bill of ex-

ceptions;, until subsequently to the 20th of October, 1890, ex-

cepting by surveys which were made during the year 1889, in

order to determine the location. I cannot state how far the
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road referred to in the bond has been built, as I have never

been over the proposed route since the road was built. The
Company began operating the road in July, 1891. Nothing
has been done in constructing the road from the point at

which it now is, further on to Lake Union. The Company
had received subsidy deeds of lands and has given bonds simi-

lar to this now in suit, prior to the time of the beginning of

this suit. It had bargains with those parties giving the deeds

to deed back the lands and to take up the bonds and have

them cancelled, and has abandoned its intention to build be-

yond the point to which it is now built, for the present, al-

though the Company has the intention to continue its con-

struction to the outlet of Lake Union, but at or within what

times is undetermined.

The iDond from the Front Street Cable Railroad Company to

Edward Blewett, was thereupon offered in evidence by the

counsel for plainti^, admitted in evidence and marked " Ex-
hibit C," hereunto annexed and made a part of this bill of ex-

ceptions. (A true copy of said " Exhibit C," is set out in the

plaintiff's complaint).

Upon cross-examination by J. C. Haines, Esq., counsel for

the defendant, Mr. Furth testified as follows :

I did not say that I was the assignee of the Front Street

Cable Railroad Company, Mr. Shepard said that. I hold

those deeds in trust to cover the bonds that were given by the

Front Street Cable Railroad Company. The deeds were given

to me in trust for all parties concerned.

(Mr. Haines) Q— Then, as a matter of fact, you were not

as.signee of the Front Street Cable Railway Company, holding

anything by assignment?

(Mr. Shepard)— I object to the question, because it calls for

an an.swer, which amounts to a contradiction of the recitals of

the bond.

(Mr. Haines)—I was cro.ss-examining Mr. Furth.

(The Court)— I think it is proper cro.ss-examination and I

will allow you to ask the question. Exception allowed.

A— I do not consider that I was assignee of the Front Street

Cable Railroad Company.

(Mr. Haines) Q—State what relation you assumed towards



— 26—
the parties to this bond, that Mr. Shepard examined you

about ?

(Mr. Shepard)— I object, because recitals of the bond settle

that.

(The Court)—Objection over- ruled, exception allowed.

A—I held these deeds in trust for the North Seattle Cable

Railway Company and for the parties that executed them.

(Mr. Shepard)— I move to strike out the last part of the an-

swer.

(The Court)—Motion is denied, exception allowed.

(Mr. Haines) Q—Mr. Furth you state that the Railroad

Company had received subsidies from other parlies and had

given similar bonds to the one that is now in suit. I will ask

you now for what purpose these subsidies were received ?

(Mr. Shepard)—I object, because it has no bearing on the

case.

(The Court)—Objection over-ruled, exception allowed.

A—They were received in order to induce the Company to

build the road, that is the North Seattle Railway Company.

The' North Seattle Railway was built under a franchise from

the Cit3' and the Front Street Railway Company had no

interest in the starting of said road. In everj- instance, but

Mr. Blewett's, the property described in the other subsidy

bonds, was deeded back to the grantor. Mr. Blewett said he

would give a subsidy and said he would not take it back.

The North Seattle Cable Railway Company has not abandoned

its intention to build this road to its terminus, as mentioned

in the bond, and it has partially so constructed the road.

(Mr. Haines) O— Did you refer, Mr. Furth to the hauling

of material on the line of this road, either shortly before or

after the 20th day of October, 1890 ?

(Mr. Shepard)—I object to the question, as immaterial and

irrelevant.

(The Court)—Objection over-ruled, exception allowed.

A—I could not say whether material was hauled or rather

when material was hauled or where. I know that it was or-

dered.

Upon redirect examination by Mr. vShepard, Mr. Fourth tes-

tified :



— 27 —
What I stated in regard to the intention of completing that

line of railroad to the edge of Lake Union, refers to the North

Seattle Cable Railroad Companj-. I probably confused the

names of the corporations, as there were about the same par-

ties in the two corporations and the same managetnent, and
what I stated in my direct examination in regard to the inten-

tion of building the road from where it now is completed to

the Lake, should apply to the North Seattle Cable Railway

Company. The North Seattle Cable Railway Company ob-

tained the franchise for building the road and afterwards ob-

tained an ordinance, extending the time to build. The length

of the extension I do not know.

Edward Blewett being duly sworn, as witness in his own
behalf, testified as follows :

I am the plaintiff in this suit against the corporation known
as the Front Street Cable Railroad Company, I am a citizen of

the United States and a resident and citizen of Fiemont, Ne-

braska, and was such on and prior to the i8th day of October,

i8go. The deeds marked " Exhibits A and B," are the deeds

made by me to Jacob Furlh, referred to in the bond in suit.

At the time of the execution of the deeds, I was the owner of

the lots mentioned in them.

(Mr. Shepard) Q— State what you received and all which

you received, in return for these deeds ?

CMr. Haines) — I object on the ground that the deeds them-

selves and the recitals therein are the best evidence.

(Mr. Shepard)—These deeds express the consideration of

six thousand and twelve thousand dollars respectively. They
are referred to in the bond as deeds, as deeds that have been

given to this corporation, as a subsidy for the road and that

the road shall be built in a certain time. Now I ask this

question to prove that what Mr. Blewett received in return for

these deeds, was the bond in suit.

(Mr. Haines)— If your Honor please, we sought in our an-

swer to allege what was the actual consideration given for this

bond, and the plaintiff, by his demurrer objected to it and

your Honor sustained the demurrer. It is evident that these

two instruments constitute all there is of the consideration

that they can give outside of the written contract. Now I
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wish to explain the point we set up in the pleadings and

defense, that the actual cortsideration was, as a matter of fact

and that the bond was given merely to secure the building of

the road b}' the North Seattle Cable Railway Company and

that Mr. fourth held these deeds as trustee for all parties and

not as assignee, as stated. We insist that it is not material

now, after the sustaining of the demurrer to the answer, to go

into that question. They have the bond and are suing on that

and will recover thereon, if at all, and, consequently, it is im-

material what the consideration is.

(Mr. Shepard)—We think we have the right to show that

the express consideration in those deeds, expressed as eighteen

thousand dollars ($18,000.00), was received by the making of

this bond ; that the consideration was not received in any

other way, besides it is not contradicting them in any way,

but merely explaining how the consideration for them, was

paid.

(The Court)—The objection sustained, exception allowed.

Thereupon the plaintiflf asked leave to amend his com-

plaint so as to admit proof that the bond was the sole con-

sideration given for the deeds, and the deeds were the sole

consideration given for the bond. This was objected to by

the defendant.

(The Court)—Objection to amendment over- ruled, and de-

fendant's exception allowed.

Thereupon an adjournment was taken until September 25th,

1891, at 10 o'clock A. M.

Trial was resuaaed September 25th, 1891, at 10 A. M., pur-

suant to adjournment. Plaintiff filed amendment to his com-

plaint and thereupon defendant filed his amended answer.

Plaintiff thereupon filed its motion to strike portion of said

amended answer.

The motion of plaintiff to strike portions of the answer to

the amended complaint was denied by the court and exception

allowed the plaintiff.

(Mr. Shepard)—Then I will demur to the answer. And
thereupon plaintiff filed demurrer to the first affirmative defense

of defendant's answer to amended complaint.

(The Court)— I will sustain the demurrer.
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(Mr. Haines)—We except, your Honor.

(The Court)—Exception allowed.

Upon continuation of the examination in chief, the plaintiff,

Mr. Blewett, testified :

Q—Mr. Blewett, what did you give for that bond referred to

as "Exhibit C?"
(Mr. Haines)— I object to the question as irrelevant and

immaterial.

(The Court)— Objection overruled, exception allowed.

A—I gave sixty lots, forty in Denny & Hoyt's Addition and

twenty in Evans & Blewett's A ddition. I gave them by deeds,

marked " Exhibits A and B."

Q—What actual consideration did you receive for these

deeds ?

(Mr. Haines)— I object as irrelevant and immaterial.

(The Court)—Objection over-ruled, exception allowed.

A—I received the bond, marked " Exhibit C," which is now
in suit.

Q—State whether or not you received any other consideration

for the making and delivering of the deeds referred to, than

the bond referred to.

(Mr. Haines)— Objected to as immaterial.

(The Court) — Objection over-ruled, exception allowed.

* A— I did not. The bond was delivered to me on the 23rd

of November, 1889, and at the same time that I got the bond

I turned over the deeds. On the 23rd day of November,

1890, the double track railway referred to in the bond, had

not been built at all. I am familiar with the proposed route

specified in the bond and nothing that I could see had been

done up to the 23rd day of September, i8go, towards building

the railway mentioned in the bond. I saw no materials upon

the ground. When the bond matured I went down to Mr.

Fu,rth and demanded the money. He told me he was presi-

dent of the company no longer, and referred me to Mr. Stew-

art. Mr. Stewart said they would call a meeting and see

what they would do about it. The meeting was put off. The
railroad company refused to pay it, all except Mr. Furth. He
said he would give me a check for it at any time. Mr. Hunt
also said he would pay his part. Nothing has been paid
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upon the bond and I think no construction was begun up to

the 2oth of October, 1890,* the daj^ this suit was begun, and I

think not until some weeks after that. The road has now
been built to the top of the hill, to Bradley St., at its conjunc-

tion with Temperance St., and a little over half a mile beyond

the terminus of the Front Street Cable Railroad, at the north

end of Cable and Depot Streets. It was completed within four

or five months past. Nothing has been done toward the con-

struction beyond Bradley and Temperance Streets. It is be-

tween a mile and a quarter and and a mile and a half, I should

judge, nearer a mile and a half from Bradley and Temperance

Streets to the terminus of the projected line, near the outlet of

Lake Union.

Q—State whether or not you were, at the date of the deliv-

ering of deeds and receiving of bond in question, the owner of

any lots in Evans & Blewett's Addition to the City of Seattle,

or in Denny & Hoyt's Addition to the City of Seattle, cov-

ered by these deeds, marked " Exhibit A & B."

(Mr. Haines)—Objected to as irrelevant and immaterial and

does not cut any figure in this case.

(The Court)—Objection over-ruled, exception allowed.

A—Yes, Sir. I had about 550 lots at that time, I think, in

Denny & Hoyt's Addition, and something over 200 in Evans

& Blewett's Addition.

Q—State of how many of these 550 lots in Denny & Hoyt's

Addition you were owner at the time of the beginning of this

action, and still are.

(Mr. Haines)—Same objection.

(The Court)—Objection over-ruled, exception allowed.

A—532 lots in Denny & Hoyt's Addition.

Q—You also owned all of these lots at the end of the 10

months named in the bond, when that time had expired ?

(Mr. Haines)—Objected to as irrelevant and immaterial.

(The Court)—Objection over-ruled, exception allowed.

A—Yes Sir.

Q—How many of the lots in Evans & Blewett's Addition to

the City of Seattle were you still owner of at the expiration of

the time mentioned in the bond and are you still owner of

now ?
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(Mr. Haines)—Same objection.

(The Court)—Objection over-ruled, exception allowed.

A—I think I own about 200 now.

Q—State where Evans & Blewett's Addition lies with refer-

ence to the rout of this intended road.

(Mr. Haines)—Objected to as irrelevant and immaterial.

(The Court)—Objection over-ruled, exception allowed.

A— I think a block and a half west of the projected line.

Q—State where Denny & Hoyt's Addition lies with refer-

ence to the projected line, from its terminus.

(Mr. Haines) —Objected to as irrelevant and immaterial.

(The Court— Objection over-ruled, exception allowed.

A—It was to run part way through it.

Q—State whether or not the proposed terminus referred to

in the bond, was within the limits of that addition ?

(Mr. Haines) —Same objection.

(The Court)— Objection over-ruled, exception allowed.

A— It was. Evans & Blewett's Addition comprises 40 acres,

the nearest point of which to the proposed line is a block and

a half distant therefrom.

Q—In what part of the addition, with reference to the east

line, do the 200 lots of yours lie ?

(Mr. Haines)— Objected to as immaterial and irrelevant.

(The Court)—Objection over-ruled, exception allowed.

A—They were scattered all over promiscuously through the

addition. The lots which I own now are exclusive of the

lots deeded in " Exhibits A and B."

Q—How far beyond the point to which the road in question

has thus far been built, to Temperance and Bradley streets,

which is the nearest point, does the Evans & Blewett Addition

lie ?

(Mr. Haines)—Objected to as irrelevant and immaterial.

(The Court)- -Objection over-ruled, exception allowed.

A— I should say about a mile and a quarter, I mean about a

half mile to Evans & Blewett's Addition and a mile and a

quarter to Denny & Hoyt's Addition.

Q—State what motives on your part, so far as they are

known to the respresentatives of the Front vStreet Cable Rail-

road Company, if at all, with you in this matter, induced you
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to deed the lots described yi these deeds, as a bonus to aid in

the construction of that road ?

(Mr. Haines)—I object to this question under these plead-

ings. We should like to go into that, but we understand that

has been excluded, and objected to as unnecessar\-.

(The Court)— It is sustained. I sustain the objection, be-

cause it appeals to the witness to state what was the motive

operating on his mind. If I allow that I have got to allow

Mr. Furth to state what was operating on his mind and Mr.

Stewart and Mr. Hunt and everyone of them would be put

through an examination as to what their motives were. What
was said and done between the parties and what the surrounding

facts are, or the surrounding circumstances, can be shown, but

the intent and motives of the parties is not the subject of in-

quiry. Exception allowed.

Q—State whether or not you are familiar with the value of

real estate in Denu}- & Ho3't's Addition and have been famil-

iar with it for two years past ?

(Mr. Haines)—Objected to as immaterial.

(The Court)— Objection ovtr- ruled, exception allowed.

A—I think I have, I know I have been familiar with the

market value of property in town, also in Evans & Blewett's

Addition and the property in that neighborhood.

Q—State whether or not, from your familiarity with the

values and improvements of property in these additions, you are

able to form a judgment as to the effect which would have

been produced upon these values by the building and operation

of the road in question as called for by the bond and wilhin

the time called for by the bond ?

(Mr. Haines)—Objected to as irrelevant and immaterial un-

der the pleadings, as calling for a conclusion of law and also

calling for evidence upon a subject which it would be impossible

for any one to form a judgment.

(The Court)—I will sustain the objection, because it opens

the field to unlimited taking of testimony here. Exception

allowed.

Q—State whether or not your property mentioned in Evans

& Blewett's Addition and Denny & Hoyt's Addition would
hav^e been more accessible and more marketable if that road

had been built, as called for by the bond ?
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(Mr. Haines)—Objected to as irrelevant and immaterial.

(The Court)—Objection sustained, exception allowed.

I conveyed the lots referred to in the recital of this bond bj'

the deeds therein referred to.

State whether or not the defendant or anybody in its behalf

applied to you at any time before this suit was begun, either

before or after the expiration of the lo months named in the

bond, for an extention of the time in which to perform the

terms of said bond ?

(Mr. Haines)— Objected to as irrelevant and immaterial.

(The Court)—I will sustain the objection, exception al-

lowed.

Upon cross-examination by Mr. Haines, Mr. Blewett testi-

fied :

I am a resident and citizen of Nebraska, by mistake I am
described in the bond as a resident of King County, State of

Washington. I know of no other paper excepting that in

which I was described in that way. I told Mr. Furth about

the day the bond fell due that I demanded eighteen thousand

dollars ($18,000.00), the penalty of the bond, and I also de-

manded the eighteen thousand dollars ($18,000.00) mentioned

in the bond of Mr. Stewart. Then they said they would call a

meeting. I was not present at the meeting. It was after that

meeting that Mr. Furth said he would pay his share, if I

would give him his share of the land. I learned the result of

the meeting through Mr. Furth and Mr. Grant. They were

appointed to meet me and see if I would not take the lots back.

I have not been over the whole route of this projected line

within the last six or seven months. I have never been clear

over the line. The woods are not cut out and the timber is

not cleared. I have estimated the length of the projected

line, as stated in the bond, as from a mile and a quarter to

a mile and a half beyond Bradley Street. It is a mile and

a quarter from Bradley Street to the northeast point in Denny
& Hoyt's Addition. From Depot Street to Bradley Street

is, I should say, nearly half a mile.

Upon re-direct examination by Mr. Shepard :

I learned of the refusal of the company to pay the eighteen

thousand dollars ($18,000.00) in the bond from Mr. Furth be-
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fore I did from Mr. McMicken. Mr. Grant, Mr. Furth and

Mr. McMicken were the committee who asked me why I

would not take the lots back, saying that I was in the real es-

tate business and could handle the property and had better

take it back, but I demanded the payment of the eighteen

thousand dollars ($18,000.00), telling them that it was ac-

cording to contract.

Upon cross-examination by Mr. Haines, Mr. Blewett testi-

fied that he insisted upon the payment of the eighteen thous-

and dollars {$18,000.00) named in the contract.

(Mr. Shepard)—We will now read in evidence, the stipula-

tion of facts, referred to in plaintiff's "Exhibit D," (which ex-

hibit is hereto attached and marked plaintiff's " Exhibit D,"

and made a part of this bill of exceptions.

)

(Mr. Haines)—That stipulation is .simply made to avoid

the necessity c f calling witnes.ses. We insist that the testi-

mony is irrelevant and immaterial, and object to its being

offered in evidence.

(The Court)— I will admit it in evidence. Exception al-

lowed.

Thereupon the plaintiff rested his case.

Thereupon the defendant offered the following testimonj^

:

Mr. Jacob Furth, called as witness on the part of defendant,

testified as follows :

Upon direct examination by Mr. Haines :

Q—Mr. Furth, were you one of the committee of three,

consisting of Mr. Grant, Mr. McMicken and yourself, who had

a conference with Mr. Blewett in regard to this bond in suit ?

A—Yes, Sir.

(Mr. Shepard)—Objected to as immaterial.

(The Court)—Objection over-ruled, exception allowed.

That conversation with Mr. Blewett occurred about a month

before the time when Mr. Blewett made the demand upon me,

for the amount of the bond. As near as I can recollect the

conversation, we asked Mr. Blewett why he demanded the

amount of the bond and he said because it was the bond. The
company had agreed to pa}- that amount of money and that is

why he wanted it. We asked him what was the amount of

damage to him, whether he was damaged ; he said no, he
was not. Mr. McMicken, I believe, argued the poiiit with
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him that if he was damaged he bhould say what the damage

was and he said, " No there was no damage for the lots were

worth just as much now as then, probably more." We had

quite a lengthy conversation. I cannot recall all that was

said at the time. We stated to him that we were a committee

of the North Seattle Cable road and had come to set-

tle this matter up with him. We made a proposition at that

time to pay any damage that he might have sustained, and in

answer to that he said that he had sustained no damage.

Upon cross-examination by Mr. Shepard, Mr. Furth testi-

fied :

The proposition to pay whatever damage Mr. Blewett had

sustained was made in connection with the proposition to deed

back to him those lots and in view of that proposition he stat-

ed that he received no damage.

I'pon re-direct examination by Mr. Haines, Mr. Furth

testified :

We offered then to deed him back the lots. I stated to Mr.

Blewett that the deeds had not been recorded and were still in

my possession, which was a fact.

Maurice McMicken, called as a witness on the part of the

defendant, having been first duly sworn, testified as follows:

I am the secretary of the Front vStreet Cable Railwaj^ Com-
pany and the North Seattle Railway Company and was such

at the occurrence of the circumstances in controversy in this

action.

(Mr. Haines) Q—Do you know when construction was com-

menced on this extension of the North Seattle Railway Com-
pany, mentioned in the bond ?

(Mr. Shepard)—We object to the question, because the an-

swer itself admits that it did not construct the road; that it

did not construct or operate the road within the lo months

specified in the bond and in addition to that it alleges affirma-

tively, " that on, to-wit (reading from the answer of the de-

fendant)." Now they cannot introduce evidence, contradicting

their own evidence and answer.

(The Court)— Objection over-ruled, exception allowed.

A—I can, by reference.

(Mr. Shepard) Q—The question is do you know?
A— I say, by reference to certain checks and receipts paid
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by me as a stockholder, I c^n fix the dates, ver}- nearh'.

(Mr. Haines) Q—State what that date was.

(Mr. Shepard)—Objected to as irrelevant and immaterial,

and not admissible under the averments of the defendant's

pleadings.

(The Court)—Objection over-ruled, exception allowed.

A—On the nth day of November, 1889, an assessment was

levied for six hundred dollars ($600.00) on account of prelim-

inary expenses, surveys and estimates and plans for construc-

tion, and the next one is January 15th, i8go, check to the

North Seattle Railway Company for sixty-one dollars and ten

cents ($61.10). I own a 1-12 of the stock of that company,

and that would represent about seven hundred dollars

($700.00), for the expenses and estimates of construction.

And the next payment I made was on the 19th of February,

1890, an assessment of six hundred dollars ($6oo.co). Plans

for the construction of the road were adopted in the fall and

winter of 1889 and 1890, and prepared by Mr. Jackson and the

contract was let to the Western Mill Company for material

and they furnished a good deal under that contract. The
style of construction was afterwards changed and the present

—

and the construction adopted under which we have constructed

the road, as far as built, was substituted for it. This material

was hauled there and amounted to a considerable amount of

money and was used in the construction of the road. And
we stopped the construction, practically, until the following

summer and fall, and I think very little work was done on the

road after that, until last fall. The construction of that road

has been, practically, running all last winter. We constructed

very slowly, but steadily and the road was put in operation to

Bradley Street, this summer about July. About a half a mile

of road was put in operation last July, from the terminus of

the Front Street Road, on Depot Street. The delay in the

grading of the streets delayed our movements somewhat.

High Street was graded and then Temperance and we followed

the grading of these streets.

The road at present is at the highest point between here

(Temperance vStreet) and Salmon Bay and is constructed as

far as the street is graded. We got an extension of the fran-

chise, under which this road has been constructed, because of
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ing the Madison Street road. That extension was given to us

last fall, giving us a certain time to build to Bradley Street and

two years to the city limits. The old city limits were about

half way between Bradley Street and the outlet' of L,ak©

Union. It has always been the plan of the company to con-

struct the road clear to Ballard and to the Fremont track,

which would take it beyond the point indicated in the bond.

The stringency of the money market is all that has prevented

the construction and without doubt, we will protect our rights

under the franchise. The principal reason that operated to

delay the construction of the road within the time mentioned

in the bond, was that the property owners said they would

contribute sixty thousand dollars ($60,000.00) and the}' never

rai.'^ed quite thirty thousand dollars ($30,000.00) and it was

on the understanding that we should have sixty thousand dol-

lars f $60,000 00) subsidy that we would go through to Denny
& Hoyt's Addition. The amount raised was only about half

of the amount promised. The fire and the construction of the

Madison Street line Jiad a good deal to do with the dela3\ At
the time the extension was contemplated it \'as before the fire.

After the fire the same stock-holders constructed the Madison

Street road and the strain was so great that they could not car-

ry on the construction of the two roads at the same time. Gen-

erally speaking, the same parties are interested in the North

Seattle road as are interested in the Front Street road and

there are four stock-holders that own more stock in the North

Seattle Company than in the Front Street Company and one

more in the Front Street than in the North Seattle Company.
I was present at the conversation had with Mr. Blewett and
Mr. Furth and Mr. Grant were also there, and I was one of

the committee appointed by the trustees to see about the mat-

ter of this bond. The conversation was held on the corner of

Cherry and Fiont Streets and we were appointed to .see Mr.

Blewett in regard to this claim, that we had then heard of for

the first time, that is the claim for damages for eighteen

thousand dollars ($18,000.00). We met Mr. Blewett, T^y ap-

pointment, in the back room of the Puget Sound National
Bank and Mr. Furth stated to Mr. Blewett that we had been
appointed a committee to .see him in regard to this matter and
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that we wanted to talk the,situation over with him, and if he

would show us ii^ what particular way we should compensate

him the road would do it. Mr. Blewett said very promptly,

that he never was damaged and that he was not then. That

it was not -a question of damage, but the bond stated that he

should have eighteen thousand dollars ($18,000.00) and he

wanted that. I told Mr. Blewett that we were liable for any

damage that he might suffer and we talked the matter over

with him. Mr. Blewett answered my argument by saying

that he wanted to know whether that piece of paper was not

worth anything, and if it was not he wanted to go out of busi-

ness and study law, but he insisted verj!- positively, that he

had never claimed to be damaged in an}- particular, that this

land was worth all it was claimed in the bond, probably more;

that he was selling property right along, every day, for the

same money and Mr. Furth told him that the deeds had never

been recorded and that he had kept them in his possession and

that he was ready to re-convey the property and that if Mr.

Blewett could show wherein he was damaged, such damage
would be paid. Mr. Furth said he would hand back the

deeds and that the}; had never been recorded. Mr. Blewett

declined to receive them, said he claimed eighteen thousand

dollars ($18,000.00) and he would get it if he had to go to the

Supreme Court.

Upon cross-examination b)^ Mr. Shepard, Mr. McMicken
testified as follows :

Our committee offered, at the time that I have spoken of, to let

Mr. Blewett have his lots back and if he could show us that

he had sustained any damage, to make him whole upon that.

We contemplated that the lots were to go back to him. He
insisted, very emphatically, that he did not claim to be dam-

aged. We never had the lots and never intended to keep

them. That question was not discussed with Mr. Blewett.

The checks I have referred to are my own, for mj' pro rata of

assessment, which represents 1-12 of the assessment each time.

The money was spent before the assessments were made.

Q—Did not some of the officers or stockholders of the Front

Street and North Seattle Companies, about the time they ob-

tained these lots from Mr. Blewett and gave him the bond, as-
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sure him that that line would be built before the Madison

Street line was built ?

(Mr. Haines)—Objected to as not cross-examination.

(The Court)—I will allow it. Exception allowed.

A—I do not know of au}^ such statement as that. I do not

know that I ever had any conversation with Mr. Blewett, my-

self, until this conversation in the bank, when I was present.

We started surveying the line the winter before the fire and

afterwards had different parties run three or four different lines

of surveys, and afterwards had cross-.sections made and got

different reports from different engineers. At the time we
gave this bond to Mr. Blewett, we made similar subsidy ar-

rangements and gave similar bonds to other parties, in refer-

ence to the same route as mentioned in the bond. After the

date of the bond, we adopted plans furnished by Mr. Jackson and

Dr. Mitten was authorized to go ahead with the construction of

the road. Under this order, he contracted for this material

with the Western Mill Company in the fall before the fire.

The material was hauled out along the road on this side of

Bradley street, after the date of the bond and before the first of

JaiiUary, 1890. I think they began to dig up the street for the

construction of this road before 1890, but they did not haul

any material before that date. Nothing was done concerning

the construction of the road before Mr. Blewett's bond was

given.

I could not tell you at what time the franchise would ex-

pire ; it would show. They were amended and extended and

repealed. I remember appearing before the council. My im-

pression is that I appeared before the council at the time that

the Electric Railway was asking for a double track and I ob-

jected to that because we had a double track up there, and I

think that was my occasion for appearing before the council

on the occasion to which you refer. The intention of the

Cable Railway Company, or its stockholders, is to pro.secute

the construction of that road to the terminus as soon as we can

get the monej'. We have no intention of doing it within a

given time. I do not think we will commence it this winter.

I think we will wait until the spring before we commence con-

struction. The Company has taken no definite action in re-

gard to any further extension. To complete the extension
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months. My impression is that under our present franchise

we have two years. The amendment was made in the fall of

1890, and we have two years. Let me correct my answer.

The present franchise requires the completion of the road to

Bradley street, by the first of March, 1891, and for the entire

distance to the city limits, which is a very short distance, to

March, 1892. The Company has never obtained any franchise

from the county authorities for the construction of the road

beyond the city limits, that I am aware of, and I presume I

ought to know of it. I think there is a provision in the

original franchise allowing us a certain period of time after the

cit}' had graded the streets, and I think we have a reasonable

time ; and there is no street graded beyond the point of our

road. The route, as it runs at present, goes to the top of

Queen Anne Hill. They stopped grading there. The ground

rises just beyond our turn-table, abruptly about 20 feet.

Re-direct examination by Mr. Haines :

The intention of the Company is to extend the road. Ifthe

work was graded it could be built to the city limits in sixt)^

days.

The Court thereupon adjourned further proceedings until 2

p. M., this day. Upon convening of the Court, pursuant to

adjournment, witness further testified :

This noon I saw Mr. Gorham, who was keeping the books

at the time mentioned, and he stated that the first material was

hauled along the line of the road from Allen & Nelson's. I

find that the ordinance has no provision in it giving additional

time for the construction of the road for the grading of the

streets. Additional time is provided for only in the case of

accident or owing to the act of God. This provision was in

all our former franchises and it was evidently in this and was
striken out by the council. The original ordinance was ap-

proved October 22, 1889, and gave two months in which to

commence construction and ten months within which to com-

plete the road. Then on September 6, 1890, an ordinance

amending the original one by extending our time to begin and

complete construction was passed, of which I have heretofore

spoken. The ordinatice was complied with as regards the be-
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by construction that we dug up any streets or commenced con-

structing the road bed ; the money was spent for preliminarj-

expenses and the contract let to Allen & Nelson for the ma-

terial of a certain class, and after we commenced work we
stopped them and paid them for the material.

Cross-examination bj- Mr. Shepard :

The contract given to Allen & Nelson was for wood yokes.

That contract was let shortly after the passage of this new or-

dinance. The conversation with Mr. Blewett was a compara-

tively short time before this suit was commenced.

Fred. J. Grant called as witness for defendant, being duly

sworn, testified as follows :

I have no official position in either the Front Street Cable

Railwa}' Company or the North Seattle Railway Company,

was a member of the committee which conferred with Mr.

Blewett. I was representing the interests of Mr. Hunt,

who was a stockholder. The conversation took place in

the old room of the Puget Sound National Bank. As I re-

member Mr. Blewett and Mr. Furth were there when Mr. Mc-

Micken and myself went there. Mr. Furth, I think, intro-

duced the subject of the conference and stated that we were ap-

pointed a committee to confer with Mr. Blewett in regard to

this matter and said that there was no necessity for a dispute

in regard to it ; we were all business men and could arrive at a

business solution of the matter in di.spute. And Mr. Blewett

said that he was perfectly willing to talk with us ; and he

produced the bond in suit and stated that it was perfectly

plain ; that he did not know anj- agreement that could be

arrived at except the paj-ment of the amount called for. The
details of the conversation I do not remember in full, but

finally it was suggested by Mr. McMicken that Mr. Blewett

was not damaged at all because of the failure of the road to

build within the specified time ; and he said that he did not

claim to be damaged, that he did not make his claim for dam-

ages, but in pursuance of that bond and if that was not good

law he would discharge all of his lawyers and study law him-

self That is the substance of the conversation. I remember
someone stating to Mr Blewett that if he would show wherein
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he was damaged the company would make it all right. It

was either Mr. Furth or Mr. McMickeii. Mr. Blewett replied

that he did not have any damages, that he based his claim

upon the bond and wanted eighteen thousand dollars ($i8.-

ooo.oo).

Cross-examination by Mr. Shepard :

The committee oifered on that occasion to let Mr. Blewett

have his lots back and pay him any damages if he would .show

wherein he was damaged. I could not say whether it was in

connection with that oiifer that he said he did not claim any

damages. He said :

" I do not claim to be damaged ; I claim

under the bond. I do not think that was in response to the

offer of the committee to let him have his lots back and pay

him if he could show wherein he was damaged.

I do not think there was any vote taken at the meeting, at

which this committee was appointed, to pay the eighteen

thousand dollars ($18,000.00) on the bond. My lecollection

is that the 10 months named in this bond had expired before

this conversation, but how long I do not know. Defen-

ant rested.

Edward Blewett, plaintiff, recalled in rebuttal, testified as

follows :

Have heard the testimony of Messrs. Furth, McMicken and

Grant to-da.y relative to the interview they had with me.

I think that interview occurred a week or 10 days after the

bond expired. They said they had been appointed a commit-

tee to see if the}^ could fix this matter up and I told them

there was the contract. I had the bond with me. I said you

must comply with the contract ; I have complied with my part of

it and you must comply with your part of it. They said they

wanted me to take the lots back. I do not remember what

was said about damages, but I told them I was not looking

for damages ; I wanted them to comply with their contract
;

there was a written contract and I wanted them to comply

with it. I told them I wanted the eighten thousand dollars

($18,000.00). They wanted to give the lots back and I told

them I did not want the lots back ; the contract called for

eighteen thousand dollars ($18,000.00) gold coin and I

wanted the coin. Neither the connnittee nor anv member of
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it made any proposition during lliat meeting to pay me such

damages as I could show them I had received, on the basis of

their getting the lots ; they wanted to give the lots back.

O— Mr. Blewett, how much less would it be worth to you to

have the road built to Bradley Street as it has been built than

to have it built through to the outlet of Lake Union, as it

was to have been built ?

(Mr. Haines)—Objected to.

(The Court)—Sustained, exception allowed.

plaintiff's exhibit "a."

This Indenture, made this seventeenth day of November,

in the year of our Lord one thousand eight hundred and
eighty-nine, between Edward Blewett and Carrie Blewett, his

wife, of Fremont, State of Nebraska, the parties of the first

part and Jacob Furth of Seattle, Wa.shington, of the County
of King, the party of the second part.

WITNESSETH, That the said parties of the first part, for and
in consideration of the sum of six thousand dollars ($6,-

ooo.oo), lawful money of the United States, to them in hand
paid by the said party of the second part, the receipt whereof
is hereby acknowledged, do by these presents grant, bargain,

sell, convey and confirm unto the said party of the .second part

and to his heirs and assigns, the following described tract, lot

and parcel of land, situate lying and being in the County of

King, Territory of Washington, and particularly described as

follows, to-wit:—
Lots numbered .seventeen and eighteen (17 and 18) of block

numbered two (2); lots numbered three and four (3 and 4) of

block numbered four (4); lots numbered seventeen and eigh-

teen (17 and 18) of block numbered six (6); lots numbered
.seventeen and eighteen (17 and 18) of Block numbered seven

(7); lots numbered one, two, three and four (i, 2, 3 and 4) of

Block numbered ten (10); lots numbered .seventeen and eigh-

teen (17 and 18) of block numbered eleven (11); lots num-
bered sev^enteen and eighteen (17 and 18) of block numbered
twelve (12); lots numbered three and four (3 and 4) of block

numbered thirteen (13); lots numbered nineteen and twenty
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(19 and 20) of block numl^ered sixteen (16); all in Evans &
Blewett's Addition to the City of Seattle, Washington.

Together, with the appurtenances to have and to hold the

said premises, with the appurtenances unto the said party of

the second part, and to his heirs and assigns forever.

And the said parties of the first part, their heirs, executors

and administrators, do by these presents covenant, grant and

agree to and with the said party of the second part, his heirs

and assigns, that they, the said parties of the first part, their

heirs, executors and administrators, all and singular, the prem-

ises hereinabove conveyed, described and granted, or men-
tioned, with the appurtenances, unto the said party of the sec-

ond part, his heirs and assigns, and against all and every per-

son and persons, whomsoever, lawfully claiming or to claim

the same, or any part thereof, shall and will ever warrant and

defend.

In witness whereof, the said parties of the first part

have hereunto set their hands and seals, the day and year

first above written.

(Signed) Edward Blewett. [seal]

(Signed) Carrie Blewett. [seal]

By W. W. Dearborn,

Signed, sealed and delivered Her Attorney in FaH

in presence of

R. M. McEntire,
G. D. Yancy.

TERRITORY OF WASHINGTON, \

r SS.

County of King, )

On this seventeenth day of November, A. D., 1889, before

me, F. W. West, a Notary Public in and for said Territory,

personally came the within-named W. W. Dearborn, known
to me to be the individual described in and who executed the

within in.strument as the attorney-in-fact of and for the within

named Edward and Carrie Blewett, and acknowledged to me
that he signed and sealed the same for and on behalf of his

said principals, Edward and Carrie Blewett, and as their free

and voluntary act and deed and as his free and voluntary act
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and deed as such attorney-in-fact, and for the uses and pur-

poses therein mentioned.

Witness my hand and official seal the day and year in this

certificate first above written.

[SEAL] (Signed) F. W. West,
Notary Public in and for Washington Territory.

plaintiff's exhibit " b."

This Indenture, made this twentieth day of November,

in the year of our Lord, one thousand, eight hundred and

eighty-nine.

Between Edward Blewett and Carrie Blewett, his wife, of

Fremont, State of Nebraska, the parties of the first part, and

Jacob Furth, of Seattle, State of Washington, party of the

second part.

WITNESSETH, That the said parties of the first part, for and

in consideration of the sum of twelve thousand dollars ($12,-

000.00) lawful money of the United States, to them in hand
paid by the said partj^ of the second part, the receipt whereof

is hereby acknowledged, do by these presents grant, bargain,

sell, convey and confirm unto the said party of the second

part and to his heirs and assigns, the following discribed

tracts, lots and parcels of land, situate, lying and being in the

County of King, State of Washington, and particularly

bounded and described as follows, to-wit

:

Lots eleven and twelve (11 and 12) in block six (6); lot fif-

teen (15) in block eight (8); lots ten and eleven (10 and 11)

in block twenty-seven (27); lot five (5) in block thirty-two

(32); lots seven and eight (7 and 8) in block forty-seven (47);

lots fourteen, fifteen and sixteen (14, 15 and 16) in block fif-

ty-six (56); lots twenty-three and twenty-four (23 and 24) in

block fifty-seven (57); lots fourteen, fifteen and thirteen (14,

15 and 13) in block forty-eight (48); lot six (6) in block sixty-

four (64); lot six (6) in block sixty-five (65) lot six in block

sixty-six (66); lot six (6) in block sixty-seven (67); lot six

(6) in block sixty-eight (68); lots four, five, seven and eight

(4, 5, 7 and 8) in block sixty-eight (68); lots four, five, six,

seven and eight (4, 5, 6, 7 and 8) in block sixty-nine (69);
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lots one and two (i and 2) in block seventy-two (72); lots

one and two (i and 2) in bk)ck seventy-four (84) of Denny

& Hoyt's Addition to the City of Seattle ; also lots one

and two (i and 2), three and four (3 and 4) in block seventy-

eight (78); lots fifteen and sixteen (15 and 16) in block

eighty-six (86) of Denny and Hoyt's Supplemental Plat to

the City of Seattle.

Together with the appurtenances to have and to hold the

said premises, with the appurtenances unto the said party of

the second part and to his heirs and assigns forever.

And the said parties of the first part, their heirs, executors

and administrators, do by these presents covenant, grant and

agree to and with the said party of the second part, his heirs

and assigns that they the said parties of the first part, their

heirs, executors and and administrators, all and singular, the

premises hereinabove described, convej-ed and granted, or

mentioned, with the appurtenances unto the said party of the

second part, his heirs and assigns, and against all and every

person and persons, whomsoever, lawfull}' claiming or to

claim the same, or any part thereof, shall and will warrant and

forever defend.

In Witness Whereof, The said parties of the first part

have hereunto set their hand and seals the day and year first

above written.

Edward Blewett. [seal]
.

Carrie Blewett. [seal]

By W. W. Dearborn,
Signed, sealed and delivered, Her Attorney m Fact.

H. Willis Carr.

A. J. Espy.

TERRITORY OF WASHINGTON

county of king.
r SS.

On this 20th day of November, A. D., 1889, before me, a

Notary Public in and for King County, Washington Territory,

personally came Edward Blewett, in his own right, and W. W.
Dearborn as the attorney in Fact for Carrie Blewett, named in

the annexed instrument, to me known to be the individuals
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described in and who executed the within instrument, and ac-

knowledged that they signed and sealed the same as their free

and voluntary' act and deed for the uses and purposes there-

in mentioned.

And the said \V. \V. Dearborn, as such Attorney in Fact,

acknowledged to me that he executed the same freely and vol-

untarily as and for the free volutary act and deed of the said

Carrie Blewett by power of attorney and for the uses and pur-

poses therein mentioned

In witness Whereof, I have hereunto set my hand and

oflBcial seal the day and year in this certificate first above

written.

[seal] Signed, H. Willis Carr.
Notary Public in and for Washing-

ton Territory.

PLAIXTIFF S EXHIBIT D.

IX THE CIRCUIT COURT OF THE UNITED STATES, FOR THE DIS-

TRICT OF WASHINGTON, NOflTHERN DIVISION.

EDWARD BLEWETT, \ j^^^ ^^
Plaintiff

j
^'•^- STIPULATION AS TO

FRONT STREET CABLE RAILWAY^ facts.

COMPANY.
,

Defendant

It is hereby stipulated between the parties of this action for

all the purposes of this action , that the rea.sonable value of

those certain forty lots, situated in Denny & Hoyt's Addition

to the City of Seattle, King County, State of Washington, re.

ferred to in the bond upon which this action is brought and
claimed by the plaintiff to have been conveyed to Jacob Furth,

Assignee of the Front Street Cable Railway Company, in and
by the deed of the same recited in said bond, was at the time

of the making of said deed, and thence until and at the time

of the making of said bond, and thence until and at the time

of the expiration of the period of ten months specified in the
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condition of said bond, and ^hence until and at the time of the

beginning of this action, the sum of twelve thousand dollars

($12,000,00); and that the reasonable value of those certain

twenty lots situated in Evans & Blewett's Addition to the

Cit}^ of Seattle, King Count}^ State of Washington, referred

to in the bond upon which this action is brought and claimed

by the plaintiff to have been conveyed to Jacob Furth, As-

signee of the Front Street Cable Railway Company, in and by

the deed of the same recited in said bond, was at the time of

the making of said deed and thence until and at the time of

the making of said bond, and thence until and at the time of

the expiration of the period of ten months specified in the

condition of said bond and thence until and at the time of the

beginning of this action the sum of six thousand dollars ($6,-

000.00); and that this stipulation ma}^ be read and filed on

the trial of this action, as evidence of the facts herein-above

stipulated, and no other evidence of said facts need be offered

in order to establish the same for the purposes of this action.

Dated Sept. 24th, 1891. (Signed) Thomas R. Shepard,
PIainhff '

i' A ttorney

.

(Signed) J. C. Haines,

Defendayit's Attojney.

And thereupon the plaintiff rested ; and all the evidence on

the part of the respective parties hereto having been intro-

duced, the said cause was adjourned until the 24th day of

November, 1891, for further hearing thereof, upon the argu-

ments of the respective counsel of the parties hereto.

And afterwards on the 24th day of November, 1891, the

said cause having been fully argued by the respective counsel

of the parties hereto, was submitted to the court ; thereupon

said cause was taken under advisement by the court.

And afterwards on the 7th of December, 1891, said Court

filed herein his opinion in writing, which said opinion was in

favor of plaintiff for the recovery of eighteen thousand dol-

lars ($18,000.00) and costs ; and thereupon the said Court di-

rected that findings be prepared in accordance with said opin-

ion.

And afterwards on the 8th day of December, 1891, the de-

fendant herein served upon the plaintiff and filed in said cause
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his notice of a motion for a new trial and his motion for a new
trial of said cause, on the gromids in said notice and motion

stated.

And afterwards on the 26th day of December, 1891, the

said motion for a new trial coming on to be heard, the same was,

after argument of counsel thereon, over-ruled by the Court, to

which defendant then and there duly excepted, which excep-

tion was allowed by the Court.

And thereupon and to-wit, on the 26th day of December,

1 89 1, the Court having heard the arguments of counsel in

the premises, did settle, sign and order filed and entered of

record herein, his findings of fact and conclusions of law in

the premises.

And thereupon the defendant took his exceptions to the

said findings of fact and conclusions of law, as follows :

1. It excepted to the fifth finding of fact on the ground

that the matters and things therein found were incompetent,

irrelevant and immaterial and at variance with the written

terms of the bond sued on.

2. It excepted to so much of the seventh finding of fact as

reads as follows :
" and bj- reason hereof said bond or writing

obligator)', has become and is wholl}' forfeited," on the ground

that the same was incompetent, irrelevant and immaterial

and embodied a conclusion of law.

3. It excepted to the eighth finding of fact for the reason

that the matters therein found were incompetent, irrelevant

and immaterial and constituted no legal measure of damages.

4. It excepted to the ninth finding of fact on the ground

that the same was incompetent, irrelevant and immaterial and
constituted no legal measure of damages herein and the same
involved an erroneous conclusion of law.

5. It excepted to the eleventh finding of fact on the ground

that the same is indefinite and uncertain and constitutes no
proper finding of facts.

6. It excepted to the twelfth finding of fact on the ground
that the same is indefinite and uncertain and constitutes no
proper finding of facts,

7. It excepted to the first and sole conclusion of law, found

by the court, herein, on the ground that the same does not



— 50 —

correctly announce the rule, of damages herein, that the same

is not in ficcord with the proper legal measure of damages in

this action, that the same is inconsistent with the allegations

of Plaintiff's complaint, and that the same is not authorized

by the facts found.

All which exceptions of defendant to the findings of fact

and conclusions of law aforesaid were then and there allowed

by the court.

And thereupon the plaintiff filed in said cause a motion

asking for additional conclusion of law, to-wit, the plaintiff

was entitled to recover as additional damages, interest at

the rate of ten per cent. (lo '/() per annum, on the princi-

pal sum of eighteen thousand dollars ($18,000.00) which mo-

tion the court, after argument, over- ruled, and to which ruling

of the court the plaintiff then and there excepted, which ex-

ception was allowed by the court.

And thereupon the court signed and ordered filed and en-

tered of record in said cause judgment in favor of plaintiff

and against the defendant herein for the full j^enalty of the

bond sued on, to-wit, the sum of eighteen thousand dollars

($18,000.00) and costs of suit ; to which order and judgment

of the court the defendant then and there excepted, which ex-

ception the court allowed.

And now, to-wit, on this 4th da}^ of Februar3^ A. D. 1892,

it being of the December, A. D., 1891, term of said court, this

cause coming on to be heard, on the application of defendant

herein, to have his bill of exception settled, signed and filed

and made of record in said cause, plaintiff appeared by his at-

torney, Thomas R. Shepard, and the defendant appeared by

its attorney, E. C. Hughes, of Hughes, Hastings & Stedman,

counsel for defendant herein; and it appears to the court from

the record herein and from the written stipulations of the pai^

ties hereto and the admissions of counsel made in open court

herein, that Defendant's proposed bill of exceptions and plain-

tiff's proposed amendment thereto, have been dul}' served and

filed herein, within the time allowed by the order of this court

and the stipulations of the counsel herein, and that the same
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may be now settled, signed and filed as of the date of rendition

of judgment herein; and it appearing 1o the court that the

foregoing bill of exceptions contains all the evidence offered

or received upon the trial of said cause and all objections

made by counsel for the respective parties to the receiving or

rejection of testimony, and all rulings of the court thereon,

and all exceptions taken at the time thereto; and it further ap-

pearing to the Court that the said foregoing bill of exceptions

sets forth all the proceedings and all the acts and things had
and done upon the trial of said cause, up to and including the

final determination thereof, and all objections of the respective

counsel to anj^ and all of the said several acts and proceedings,

and all rulings of the court thereon, and exceptions of the

parties thereto, including the ruling of the court upon the mo-

tion for a new trial herein, and the exception thereto, the ex-

ceptions of the defendant to the several findings of fact and

conclusions of law herein, and the allowance bj' the court

thereof, and the ruling of the court upon the motion of plain-

tiff for a further conclusion of law herein, and the exceptions

of plaintiff thereto, the said bill of exceptions is hereby set-

tled, signed and ordered filed and made of record herein, nunc

^rt? /?^«r, as of the 26th day of December, A. D., 1891, all

which is accordingly done, by the undersigned, the Judge be-

fore whom the said cause was tried. And upon consent of

both parties it is further ordered that said bill of exceptions

stand as a bill of exceptions available both to the defendant

and the plaintiff upon their respective appeals herein.

C. H. HANFORD,
Judge of the United States Ciraiit Court

For the District of Washington

.

And afterwards, on the 6th day of February, 1892, said

Front Street Cable Railway Company, the defendant below,

sued out, served and filed in said cause with the Clerk of said

Court its Writ of Error herein, and did file with said Clerk of

the Court below, with its petition for said Writ of Error, an

ASSIGNMENT OF ERRORS,

as follows:

—
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IN THE UNITED STATES CIRCUIT COURT OF APPEALS, FOR THE
NINTH CIRCUIT, HOLDING TERMS AT SAN FRAN-

CISCO, CALIFORNIA.

ASSIGNMENT OF

ERRORS.

THE FRONT STREET CABLE
RAILWAY COMPANY, A COR-i
PORATION, f

Plamtiff in Error,

vs.

EDWARD BLEWETT,
Defendant in Error.

And now, on this sixth day of February, in the 3-ear of our

Lord, one thousand eight hundred and ninety-two, comes the

said Front Street Cable Raiiwa}- Company, by E. C. Hughes,

of Hughes, Hastings & Stedman, its attorneys, and saj's that

in the record and proceedings in the above entitled cause, up-

on the hearing and determination thereof, in the Circuit Court

of the United States, for the District of Washington, there is

manifest error in this, to-wit:

—

I.

The court erred in sustaining the demurrer of plaintiff to

the first affirmative defense set forth in the original answer of

the plaintiff in error herein.

II.

The court erred in admitting in evidence the deeds marked
Exhibits A and B, respectively, purporting to conve}' certain

lots in the Cit}' of Seattle to Jacob Furth and in over-ruling

the defendant's objection thereto, that the same do not conform

with the allegations of the complaint and that there is no

proof of the due execution thereof or authorit}' on the part of

the person purporting to sign the same, as Attorney-in-fact

for the wife of plaintiff.

III.

The court erred in permitting defendant in error, to amend
his complaint so as to allege that the bond sued on was the

sole consideration for the deeds. Exhibits A and B, and the

deeds were the sole consideration given for said bond, over the
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objection of defendant, for the reason that the same afforded

no proper basis for proof of damages herein.

IV.

The court erred in sustaining the demurrer of defendant in

error to the first affirmative defense set forth in the amended
answer of plaintiff in error, filed herein, pending the trial of

said cause.

V.

The court erred in over-ruling the objection of plaintiff in

error to the interrogatory propounded to the witness Blewett,

to-wit: " What did you give for that bond referred to as Ex-
hibit C," on the ground that the same was irrelevant and

immaterial; and in permitting witness to answer that he gave

the sixty (60) lots referred to in the deeds, Exhibits A and B.

VI.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same wit-

ness, to-wit, " what actual consideration did you receive for

these deeds," on the ground that the same was irrelevant and

immaterial, and in permitting the witness to answer that he

received therefor the bond in suit.

vir.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same wit-

ne.ss, to-wit: "State whether or not you received an}- other

consideration for the making and delivery of the deeds re-

ferred to, than the bond referred to," on the ground that the

same was immaterial; and in receiving the answer of the wit-

ness thereto that he did not.

VIII.

The court erred in over-ruling the objection of plaintiff in

error to the question propounded to the same witness, as fol-

lows: " State whether or not you were, at the date of the de-

livery of the deeds and receiving the bond in question, the

owner of any lots in Evans & Blewett' s Addition to the City

of Seattle, or in Denny & Hoyt's Addition to the City of vSe-
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attle, covered by these deeds' marked Exhibits A and B," on

the ground that the same was irrelevant and immaterial; -and

in receiving the answer of the witness thereto, in the affirma-

tive.

IX.

The court erred in permitting the witness Blewett to testify-

to the number of lots owned by him in the additions referred

to in the deeds, Exhibits A and B at the making of the bond

in question, and at the expiration of the ten (lo) months

named therein, over the objection of plaintiff in error that said

testimony was irrelevant and immaterial.

X.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies within a block and a

half of the projected line of the Cable Railway- in question,

and that said Cable Railway runs part way through Denny &
Hoyt's Addition to the City of Seattle and terminates in said

addition, over the objection of plaintiff in error that said testi-

mony was irrelevant and immaterial.

XI.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies about a mile and a half

and Denny & Hoyt's Addition a mile and a quarter beyond'

the point to which the Cable Road in question has thus far

been built, over the objection of the plaintiff in error that said

testimony was irrelevant and immaterial.

XII.

The court erred in admitting in evidence plaintiff's Exhibit

D, to the effect that the lots described in the deeds, Exhibits

A and B, were at all times from the date of said deeds up to

the time of trial, worth the amount of the consideration there-

in named, to-wit: Eighteen thousand dollars ($18,000.00),

over the objection of plaintiff in error that said testimony was

irrelevant and immaterial.

XIII.

The court erred in over-ruling the motion for a new trial,
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filed in said cause, by plaintiff in error, for the reason therein

stated, that is to say, error in the assessment of the amount of

recovery, insufficiency of the evidence to justify the findings

and that said findings are against the law, and error in law oc-

curring at the trial and excepted to at the time by the defend-

ant.

XIV.

The court erred in making and entering in said cause the

fifth finding of fact, for the reason that the matters and

things therein found by the court were incompetent, irrelevant

and immaterial, and at variance with the written terms of the

bond in suit.

XV.

The court erred in that portion of the seventh finding of

fact, filed herein, wherein he finds tha<" the said bond or writ-

ing obligatory has become and is wholly forfeited, for the

rea.son that said finding is incompetent, irrelevant and imma-
terial, and embodies a conclusion of law.

XVI.

The court erred in the eighth finding of fact, filed herein,

for the reason that the matters therein found were incompe-

tent, irrelevant and immaterial, and constituted no legal meas-

ure of damages.

XVII.

The court erred in the ninth finding of fact, filed herein,

for the reason that the same and the matters and things there-

in found were incompetent, irrelevant and immaterial, and

constituted no legal measure of damages herein, and for the fur-

ther reason that the same involves an erroneous conclusion of

law.

XVIII.

The court erred in the eleventh finding of fact, filed herein,

for the reason that the same is indefinite and uncertain.

XIX.

The court erred in the twelfth finding of fact, filed herein,

for the reason that the same is indefinite and uncertain.
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,XX.

The court erred in the first conlusion of law, made and filed

herein by the court, for the following reasons, to-wit

:

1

.

The same does not correctly announce the rule of dam-

ages herein.

2. The same is not in accord with the proper legal measure

of damages herein.

3. The same is inconsistent with the allegations of the

plaintiff's complaint.

4. The same is not authorized by the facts found.

XXI.

The court erred in entering judgment herein in favor of de-

fendant in error, for the full penalty of the bond sued on, to-

wit, eighteen thousand dollars ($18,000.00) for the reasons

following, to-wit :

1. The said penalty was not the legal measure of damages

herein.

2. The said judgment does not fix the damages arising

from breach of the bond as such, upon the payment whereof the

penalty of the bond shall be satisfied.

3. The said judgment was contrary to the tenth finding of

facts.

4. The said judgment is not supported b)' any competent

evidence.

5. There were no facts found by the court upon which said

judgment could lawfully be awarded.

Wherefore, The said Front Street Cable Railway Com-
pany, plaintiff in error herein, prays that the order and judg-

ment of the said Circuit Court of the United States, for the

District of Washington, be reversed and that this cause be

thereupon remanded to said court, with instructions, that fur-

ther proceedings be had therein in accordance with law and in

harmony with the opinion of this court.

Hughes, Hastings & Stedman,
Attorneysfor Appellayit

And afterwards on said 6th day of February, 1892, said
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plaintiff in error, Front Street Cable Railway Company, did

duly serve and file in said cause its

CITATION ON APPEAL

In due form of law, citing and admonishing said Edward
Blewett, defendant in error, to be and appear at the United

States Circuit Court ofAppeals for the Ninth Circuit, to be hold-

en at San Francisco on day therein named pursuant to

said writ of error.

And thereupon, on said last named date, said plaintiff in er-

ror. Front Street Cable Railwaj^ Company, did execute and

file in said cause with the clerk of said court below its

SUPERSEDEAS BOND

With proper sureties, in a penal sum fixed by the court and

duly conditioned in the manner provided by law in such cases
;

which bond was thereupon duly approved by the court.

And afterwards on said 6th day of Februar5^ 1892, said Ed-

ward Blewett the plaintiff below also sued out, served and

filed in said cause with the clerk of said court his writ of er-

ror hereih, and did file with said clerk of the court below,

with his petition for said writ of error, an

ASSIGNMENT OF ERRORS,

As follows :

IN THE UNITED STATES CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT

EDWARD BLEWETT,

Plaintiff in Error.

^'•^-
\ Assignment of Er-

FRONT STREET CABLE RAILWAY ( rors.

COMPANY,

Defendant in Error.

Now, on this 4th day of February, 1892, comes Edward
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Blewett, the plaintiiF in error above named, bj' Thomas R.

Shepard, his attorney, and for his assignment of errors herein

says that in the record and proceedings in the above entitled

cause, upon the hearing and determination thereof in the Cir-

cuit Court of the United States for the District of Washinton,

ill the Northern Division of said district, and in the judgment

entered by said court in said cause under date of December

26, 1 89 1, there is manifest error in this, to-wit :

The court below erred in striking out from the conclusion of

law in the "findings of fact and conclusion of law" in said

cause prepared and submitted to the court by the attorne}- of

the prevailing party, to-wit, said Edward Blewett, plaintiff in

error and plaintiff below, to be signed b}- the judge of said

court, the following words, which were inserted in said conclu-

sion of law as so prepared and submitted for signature, next

before the words " and to recover his costs of this action " at

the end of said conclusion of law, to-wit : "And the plaintiff

is also entitled to recover ofthe defendant, as such damages, legal

interest at the rate of ten per cent, per annum, on said sum of

$18,000, from the beginning of this action."
,

II.

The court below erred in making its order, entered under

date of December 26, 1891, whereby it denied the motion and

request of said plaintiff below that the court make and enter

an additional conclusion of law upon the findings of fact made
in said cause to the effect " that the plaintiff is entitled to re-

cover of the defendant, in addition to the principal damages of

eighteen thousand dollars ($18,000) found awarded to the

plaintiff herein, legal interest at the rate of ten per cent, per

annum, on said sum of $18,000, from the beginning of this

action, all as more fully set forth in the plaintiff's said motion."

III.

The court below erred in its said final judgment in said

cause in this, that the court did not include in or add to the

recovery in and by said judgment adjudged in favor of said

plaintiff below interest at the rate of ten per cent, per annum
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on the principal sum or damages of $18,000 found, awarded

and adjudged to said plaintiff by the decision and judgment of

said court from the beginning of said action to the time of said

decision and judgment.

Wherefore, said Edward Blewett, plaintiff in error herein

and plaintiff in this cause in the court below, praj-s that said

judgment of the circuit court of the United States for the dis-

trict of Washington, in the northern division of said district,

entered in said cause under date of December 26, 1891, be

reversed in part and that this cause be thereupon remanded to

said court below with instructions to modify said judgment by

including in or adding to the recovery in and by said judg-

ment adjudged in favor of said plaintiff below, interest at the

rate of ten per cent, per annum on the principal sum or dam-

ages of eighteen thousand dollars ($18,000) found, awarded

and adjudged to said plaintiff by the decision*and judgment of

said court, from the beginningof said action to the time of said

decision and judgment, or with instructions that such further

proceedings be had thereon as shall be in accordance with the

law and in harmony with the opinion of this court.

Thomas R. Shepard,
Attorneyfor Plaifitiff in Error.

And afterwards, on said 6th day of February, 1892, said

plaintiff in error, Edward Blewett, did duly serve and file in

said cause his

CITATION ON APPEAL,

in due form of law, citing and admonishing said Front Street

Cable Railway Company, defendant in error on his said cross-

appeal, to be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be liolden at San Francisco

on a day therein named, pursuant to said Writ of Error.

And thereupon, on said last named date, said plaintiff in er-

ror, Edward Blewett, did execute and file in said cause with

the clerk of said court below his

BOND FOR COSTS ON WRIT OF ERROR,

with proper sureties, in a penal sum fixed by the court and
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duly conditioned in the manner provided by law in such cases;

which bond was thereupon An\y approved by the court.

IN THE UNITED STATES CIRCUIT COURT OF APPEALS, FOR THE
NINTH CIRCUIT.

STIPULATION.

FRONT STREET CABLE RAILWAY^
COMPANY,

Plaiyitiff m Error,

vs.

EDWARD BEEWETT,
Defendant in Error.

EDWARD BEEWETT,
Plaintiff in Error,

vs.

FRONT STREET CABLE RAILWAY
COMPANY,

Defendant in Error.

It is hereby stipulated by and between the parties hereto

that the foregoing parts onl}- of the record in said case shall

be printed, the same having been duly compared and exam-

ined, and being all of the record necessary to the consideration

and determination of the questions involved in the proceedings

upon the Writ of Error herein.

HUGHES, HASTINGS & STEDMAN,
Attorneys for Fro7it Street Cable Ry. Company.

THOMAS R. SHEPARD,
Attorney for Edzvard Bleivett.
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IN THE

""'"mm

FOR THE NINTH CIRCUIT

AP'RIL TEhiM, IWUk!

FRONT STREET CABLE RAILWAY
COMPANY,

Plain tijf in Error

NO

EDWARD BLEWETT,

Defendant in Error

BRIEF

In Error to. the United States Circuit Court, for the District of

Washington, Northern Division.

H(JN. C H. HANFORD, Jud«e

BRIEF OF THE PLAINTIFF IN ERROR

Hl'GHES, HASTINGS & STEDMAN,
Attorneys for Plaintiff in Eri>

THOMAS R. SHEPARD,
Jr Defendant in Error

F ItM
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IN THE

ri^n ciTiT[?ci mnnrTT nf\v

FOR THE NINTH CIRCUIT

APRIL XERIVI, 1802

FRONT STREET CABLE RAILWAY
COMPANY,

Plaintiff in Error

NO
vs.

EDWARD BLEWETT,
) BRIEF

Defendant in Error

In Error to the United States Circuit Court, for the District of

Washington, Northern Division.

HON. C. H. HANKORD, JudKe

BRIEF OF THE PLAINTIFF IN ERROR

HUGHES, HASTINGS & STRDMAN,
Attorneys for Plaintiff in Error

THOMAS R. SHEPARD,
Attorney for Defendant in Error
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STATEMENT OF FACTS.

As there are cross-appeals, the parties will be herein named

as plaintififand defendant according to the title of the cause be-

low.

This action was brought by Edward Blewett against the

Front Street Cable Railway Company upon a penal bond, exe-

cuted by the defendant to the plaintiff in the penal .sum of

Eighteen Thousand ($18,000) Dollars and conditioned that the

North Seattle Cable Railway Compan}' should, within ten (10)

months from the date thereof, con.struct a double tracked cable

railway of a certain gauge and upon a certain route and between

certain termini, therein named, and that it should operate cars

both ways thereon ; this condition is preceded by a recital that

the said Blewett has granted and conveyed certain lots to Jacob

Furth as a part of a bonus given to secure the building of the

cable road mentioned.

After setting out the said bond at length in his complaint,

plaintiff alleges the execution and delivery of the deeds therein

referred to, recites the condition ofsaid bond, avers the perform-

ance thereof on his part, and assigns as a breach of said con-

dition that the said North Seattle Cable Railway Company has

failed to construct said cable railway, or any portion thereof,

within the time or in the manner, or along the route, in .said bond

mentioned, and has failed to operate cars both ways, or at all,

thereon ; and by reason of said facts he avers that the said bond

is forfeited, that he has sustained damages to the full extent of

the penalty thereof, and prays judgment for the sum of Eigh-

teen Thousand ($18,000) Dollars.

The answer of the defendant admits the execution and

delivery of said conveyances to Jacob Furth, but does not admit

the authority of the attorney-in-fact to execute the same in the

name of the principal ; the answer also admits the execution and

delivery of said bond by the defendant ; and likewise admits

that the said North Seattle Cable Railway Company did not

construct a double-tracked cable railway within the time in said

bond named, nor operate cars thereon ; and it denies all the

other material allegations of plaintiffs complaint.
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To said complaint the defendant likewise pleaded an affirma-

tive de^fense which, brief!)' stated is as follows :

That the plaintiff, being the owner of certain real estate in

the suburbs of Seattle and desiring to render the same accessi-

ble, proposed to the defendant that if it would cause a street

railway to be built and operated along the route mentioned in

plaintiff's complaint to the outlet of Lake Union in Dennj'^ &
Hoyt's Addition to the City of Seattle, he would contribute the

lots in said complaint mentioned as a bonus and inducement to

the defendant to procure the construction thereof ; that the ter-

ritory along said proposed route being new aud undeveloped,

and the profits to be derived from such an enterprise not being

sufficient to justify the constructioji and operation of said road,

the defendant informed plaintiff that if a sufficient bonus or

subsidy could be secured to warrant the construction and opera-

tion of said road, it would in consideration of such bonus or

subsidy, undertake to secure the construction and operation

thereof; that plaintiff thereupon agreed to give the lots men-

tioned in plaintiff's complaint as a portion of said bonus, and,

in pursuance thereof, conveyed the same to Jacob Furth, a dis-

creet and suitable person, who was to hold said property in

trust for the parties concerned therein ; that in event the said

bonus was not secured and said cable road not built within ten

(id) months from said time, then said Furth was to reconvey

said property to said plaintiff", but that if the whole of said

bonus or subsidy was secured and said cable railway construct-

ed, as aforesaid, then said lots, so conveyed as plaintiff's por-

tion of said bonus, should inure to said Railway Company and

become the property thereof, all which matters and things were

fully understood and agreed between the parties at the time of

the execution of said deeds ; that, in pursuance of the afore-

said agreement and for the protection of the plaintiff, in event

the full amount of said subsidy was secured, the said defendant

executed the bond aforesaid and delivered the same to plaintiff;

that a sufficient subsidy to justify the construction and opera-

tion of said line of cable railway was not secured, and that the

said Cable Railway Company, by reason thereof, did not under-

take the building of said railway within said time and did not

earn or become entitled to said bonus ; that, accordingly, said



Jacob Furth tendered to said plaintiff a re-conveyance, of said

lots in the same condition, as to title and otherwise, as when

deeds thereto were received by him, but plaintiff refused to ac-

cept such re-conveyance ; that plaintiff had at all times full

notice that the amount of said subsidy was not secured.

A demurrer to said affirmative defense was sustained bj' the

court and this presents one of the questions involved herein.

The defendant likewise pleaded, in mitigation of damages,

that since the commencement of this action the said North

Seattle Cable Railway Company had constructed and operated

a portion of said cable railway along the route and according

to the gauge mentioned in said bond, commencing at the ter-

minus of the Front Street Cable Railway, the portion so con-

structed being about one-half mile in length.

The plaintiff in the course of the trial of said cause was

permitted, over the objection of the defendant, to amend his

complaint by inserting a paragraph in which he avers that the

onl}' actual consideration of the deeds mentioned in said com-

plaint was the making and delivery ofthe bond sued upon, and

that the actual consideration of said bond w^as the making and

delivery on the part of the plaintiff of the said deeds. This

amendment was made and allowed as a basis for the introduc-

tion of testimony of the facts therein pleaded, for the purpose

of establishing plaintiff's measure of damages, and the allow-

ance thereof, as well as the allowance of the proof in support

thereof, presents another of the questions involved herein.

The defendant, for the purpose of answering said amend-

ment, filed amended answer denying the matters stated in said

amendment and reviewing the affirmative defense hereinbefore

set forth ; and the court again sustained a demurrer thereto.

The facts developed upon the trial, as .shown by the record,

are, briefly stated, as follows :

The plaintiff, at the time of the execution of the bond in

controversy, owned several hundred lots in Denny & Hoyt's

and Evan & Blewett's Additions to Seattle, which are situated

about two (2) miles, or upwards, from the terminus of the

Front Street Cable Railway, and covered with timber. (Re-

cord, page 30-33)-

The property owners along the route of the cable railway
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mentioned in the bond in suit proposed to contribute a subsidy

of sixty thousand ($60,000) dollars, and, upon the understand-

ing that such an amount of subsidy should be raised, the de-

fendant undertook to secure the construction of said cable rail-

way ; only about thirty thousand ($30,000) dollars of said

subsidy, however, being in fact raised. (Record, page 37).

Sometime before it was ascertained that the whole of said

subsidy could not be raised the plaintiff executed and deliv-

ered the two (2) deeds, referred to in plaintiff's complaint, to

Jacob Furth who testified that the said deeds were given

him in trust for all the parties concerned
;
(Record, page 25)

and that he held these deeds in trust for the North Seattle

Cable Railway Company and for the parties that executed

them. (Record, page 26). The bond in suit was likewise

executed and delivered by defendant about the same time.

The defendant below is an entirely separate and distinct cor-

poration from the North Seattle Cable Railway Company,
though many of the stockholders in each were at that time

the same persons. (Record, pages 26, 27, 37).

The defendant had no interest in the starting of said road

and was a guarantor merely in the bond in suit. (Record,

page 26).

Other subsidy-deeds of lots were executed and bonds, simi-

lar to the one in sviit, were given ; the understanding with the

parties executing the deeds being that the land should be re-

conveyed in the event of the failure of the subsidy, and this

has been done with all except the plaintiff. (Record, page

25)-

No portion of the cable railway in question was constructed

within the time limited in the bond.

Since the commencement of the action, however, the said

North Seattle Cable Railway Company has constructed from

the terminus of the Front Street Road, on Depot Street, to

Bradley Street, along the route mentioned in said bond, being

a distance of about one-half mile. This is as far as the streets

of the city are yet graded. (Record, page 36.)

The court allowed the proof of the value of the premises

conveyed by plaintiff to Furth, both at the date of the execu-

tion of the deeds and at all times thereafter, up to the com-
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mencement of the action; said proof, which was in the form

of a stipulation, showed the value of said lots at all said times

to be the sum of eighteen thousand ( $18,000) dollars.

To this testimony the defendant objected as not aflfording a

proper measure of damages and this presents another of the

questions involved herein.

SPECIFICATION OF ERRORS.

The court erred in sustaining the demurrer of plaintiff to

the first affirmative defense set forth in the original answer of

the plaintiff in error herein.

II.

The court erred in admitting in evidence the deeds marked
Exhibits A and B, respectively, purporting to convey certain

lots in the City of Seattle to Jacob Furth and in over-ruling

the defendant's objection thereto, that the same do not con-

form with the allegations of the complaint and that there is

no proof of the due execution thereof or authority on the

part of the person purporting to sign the same, as attorney-in-

fact for the wife of the plaintiff.

III.

The court erred in permitting defendant in error, to amend
his complaint so as to allege that the bond sued on was the

sole consideration for the deeds, Exhibits A and B, and the

deeds were the sole consideration given for said bond, over the



objection of the defendant, for the reason that the same afford-

ed no proper basis for proof of damages herein.

IV.

The court erred in sustaining the demurrer of defendant in

error to the first affirmative defense set forth in the amended

answer of plaintiff in error, filed herein, pending the trial of

said cause.

V.

The court erred in over-ruling the objection of plaintiff in

error to the interrogatory propounded to the witness, Blewett,

to-wit: " What did you give for that bond referred to as Ex-
hibit C," on the ground that the same was irrelevant and im-

material; and in permitting witness to answer that he gave

the sixty (60) lots referred to in the deeds, Exhibits A and B.

VI.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same wit-

ness, to-wit, " What actual consideration did you receive for

these deeds,
'

' on the ground that the same was irrelevant and

immaterial, and in permitting the witness to answer that he

received therefor the bond in suit.

VII.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same witness,

to-wit, "State whether or not you received any other consid-

eration for the making and delivery of the deeds referred to,

than the bond referred to," on the ground that the same was

immaterial; and in receiving the answer of the witness there-

to that he did not.

VIII.

The court erred in over-ruling the objection of plaintiff in

error to the question propounded to the same witness, as fol-

lows: " State whether or not you were, at the date of the de-

livery of the deeds and receiving the bond in question, the
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owner of any lots in Evans & Blewett's Addition to the City

of Seattle, or in Denny & Hoyt's Addition to the City of Se-

attle, covered by these deeds, marked Exhibits A and B," on

the ground that the same was irrelevant and immaterial; and

in receiving the answer of the witness thereto, in the affirma-

tive.

IX_

The court erred in permitting the witness Blewett to testifj'

to the number of lots owned by him in the additions referred to

in the deeds, Exhibits A and B, at the making of the bond in

question, and at the expiration of the ten (lo) months named

therein, over the objection of plaintiff in error that said testi-

mony was irrelevant and immaterial.

X.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies within a block and a

half of the projected line of the cable railway in question, and

that said cable raihvay runs part way through Denny & Hoyt's

Addition to the Cit}^ of Seattle and terminates in said addition,

over the objection of plaintiff in error that said testimony was

irrelevant and immaterial.

XI.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies about a mile and a half

and Denny & Hoyt's Addition a mile and a quarter beyond the

point to which the cable road in question has thus far been

built, over the objection of the plaintiff in error that said testi-

mony was irrelevant and immaterial.

XII.

The court erred in admitting in evidence plaintiff's Exhibit

D, to the effect that the lots described in the deeds. Exhibits

A and B, were at all times from the date of said deeds up to

the time of trial, worth the amount of the consideration there-

in named, to-wit : Eighteen thousand dollars (^18,000.00),

over the objection of plaintiff in error that said testimony was

irrelevant and immaterial.
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The court erred in over-ruling the motion for a new trial,

filed in said cause, by plaintiff in error, for the reasorutherein

stated, that is to say, error in the assessment of the amount of

recovery- , insufficiency of the evidence to justify the findings

and that said findings are against the law, and error in law

occurring at the trial and excepted to at the time b}' the de-

fendant.

XIV.

The court erred in making and entering in said cause the

fifth finding of fact? for the reason that the matters and things

therein found by the ccurt were incompetent, irrelevant and

immaterial, and at variance with the written terms of the bond
in suit.

XV.

The court erred in that portion of the seventh finding of fact?

filed herein, wherein he finds that the said bond or writing

obligatory has become and is whollj- forfeited, for the reason

that said finding is incompetent, irrelevant and immaterial,

and embodies a conclusion of law.

XVI.

The court erred in the eighth finding of fact? filed herein,

for the rea.son that the matters therein found were incompetent,

irrelevant and immaterial, and constituted no legal measure of

damages.

XVII.

The court erred in the ninth finding of fact? filed herein, for

the reason that the same and the matters and things therein

found were incompetent, irrelevant and immaterial, and con-

stituted no legal measure of damages herein, and for the furth-

er rea.son that the same involves an erroneous conclu.sion of

law.

XVIII.

The court erred in the eleventh finding of factf filed herein

for the rea.son that the same is indefinite and uncertain.
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XIX.

The court erred in the twelfth finding of fact? filed herein,

for the reason that the same is indefinite and uncertain.

XX.

The court erred in the first conclusion of law, made and

filed herein by the court, for the following reasons, to-wit

:

1. The same does not correctly announce the rule of dam-

ages herein.

2. The same is not in accord with the proper legal measure

of damages herein.

3. The same is inconsistent with the allegations of the

plaintiff's complaint.

4. The same is not authorized by the facts found.

XXI.

The court erred in entering judgment herein in favor of de-

fendant in error, for the full penalty of the bond sued on, to-

wit : eighteen thousand dollars ($18,000.00) for the reasons

following, to-wit :

1. The said penalty was not the legal measure of damages

herein.

2. The said judgment does not fix the damages arising

from breach of the bond as such, upon the payment wdiereof

the penalty of the bond shall be satisfied.

3. The said judgment was contrary to the tenth finding of

facts.

4. The judgment is not supported by anj^ competent evi-

dence.

5. There were no facts found by the court upon which said

judgment could lawfully be awarded.



BRIEF AND ARGUMENT.

The errors assigned will be discussed as nearly as practica-

ble in the order in which they are set forth in the Specifica-

tions of Errors. This may not be the most logical, but it will

doubtless be found the most convenient course.

We contend that the court erred in sustaining the demurrer

of the plaintiff to the first affirmative defense, set forth in the

answer of defendant. This defense may have been technical-

ly imperfect in certain particulars and perhaps would have

been venal to a motion assailing portions of it ; but it seems

to us that the answer, as a whole, constituted a good defense to

plaintiff's action. The defense was not in any sense technical

or lacking in merit. The demurrer admits everything well

pleaded therein and, unless it can be said that no defense could

be proven thereunder which would not necessarily alter or

vary the terms of the written obligation sued upon, it should

certainly have been permitted to stand.

The plaintiff in this action seeks to recover against the de-

fendant upon a penal bond conditioned that another corpora-

tion shall do certain acts therein mentioned. This bond con-

tains a recital before the condition to the effect that the obligee

has conveyed certain lots by deed to Jacob Furth as a part of

a bonus to secure the building of the cable road, mentioned in

the condition or covenant. The plaintiff pleads not only the

execution and deliver}- of the bond, but al.so the excution and

delivery, on his part, of the deeds.

The execution and delivery of the deeds and the bond are

simply a part-performance of some precedent agreement.

They do not purport to contain that agreement, and hence a

plea setting forth such agreement does not necessarily vary or

alter the terms of the instrument sued on.

Trayer vs. /feeder, 45 Iowa, 272.

Winchester & P. R. R. Co., vs. Broomall, 3 Atlantic

Reporter, 4J^, (Penna.)

It is a well 5^SSS3- rule that simulaneous contracts, one

oral and one written, may be shown.

ula
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Bishop on Contracts, Sec. 167.

It is likewise proper to show that the bond in controversy

was to take effect only upon a condition not 3'et fulfilled.

Bishop on Contracts, Sec. 170-173.

Jtiillard vs. Chaffee, 92 New York, 535.

The demurrer admits everything that by reasonable intend-

ment may be inferred from the language of the pleader. Un-

der its answer defendant could certainly show that the North

Seattle Cable Railway Company was to build the cable road in

question only upon the condition that a stated subsidy

was raised , such subsidy being necessary to justify the em-

barkation of the requisite capital in the enterprise ; that the

plaintiff executed the deed in question to a third person as the

portion which he was willing to contribute to such subsidy

because of the benefit he expected to derive to his remaining

lots by reason of the construction of the road ; that the bond

in question was executed as a guaranty that the undertaking

of the North Seattle Cable^^oad would be carried out, the

consideration thereof being/t several conveyances and agree-

ments of the plaintiff and the said Cable Railway Company
;

that in case the requisite bonus was not raised and the cable

road not built the trust created b^^ the conveyances to Furth

would fail and the property was to be rcconvejed to the gran-

tor ; that the requisite bonus was not in fact raised, and hence

that the North Seattle Cable Railway Company neither did

construct the road in question, nor did it, or this defendant,

become obligated under said agreement so to do ; and, finally,

that the said trustee had offered to re-convey the said prop-

perty to plaintiff and was still ready and willing so to do.

It may be proper to remark here that the proofs admitted in

evidence, notwithstanding the ruling on the demurer, practi-

cally 4©. establish all the foregoing facts. (Record, pages 25,

26, 27, 37).

The defendant could be made liable on said bond only in the

event the North Seattle Cable Railway Company was in de-

fault for failing to construct the cable road in question. That

company was not in default because it was under no obliga-

tion to build the road until the required subsidy was raised.
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An examination of the bond itself will disclose that the de-

fense urged by this defendant neither alters or varies the terms

of the bond, nor in anywise destroys its force and effect. The
recital which precedes the condition of the bond states that

the plaintiff granted and conveyed "those certain forty (40)

lots situated in Denny & Hoyt's Addition to the City of Seat-

tle, and those certain twenty (20) lots situated in Evans &
Blewett's Addition to the City of Seattle " to Jacob Furth. It

is a recognized rule of construction that the condition of a

bond is to be interpreted in the light of the recital preceding it

and that such recital is conclusive upon the parties.

Benyiehan vs. Webb, 6 Iredell, 57.

,
Bell vs. Bnien, ist Howard, 169.

Bank vs. IVillard, 10 N. H., 210.

Murfree on Official Bonds, Sec. 132.

In Bell vs. Brneti, supra., it is said: " The general rule is

well settled in controversies arising on the construction of

bonds, with conditions for the performance of duties, preceded

by recitals, that where the undertaR:ing is general, it shall be

restrained and its obligatory force limited within the recitals."

The deeds them.se]ves disclose that the conveyance was to

Jacob Furth personally without any designation of trust what-

ever. The consideration which induced the execution of these

deeds was the benefit plaintiff expected to derive from the con-

struction of the cable road. As Jacob Furth was a third per-

son and did not furnish an^- part of this consideration it is com-

petent to show by parol that he held the title in trust.

/ Perry on jyusts. Sec. 125, 137, (4th Ed).

Moreover, it also appears in the bond that said property was
deeded to Furth as a part only of a bonus given to secure the

building of the cable road. It necessarily follows, therefore,

that the parties in this ^instrument fully understood that a cer-

tain stated bonus was to be raised before the North Seattle

Cable Railway Company should become obligated to build said

cable road, and that the property conveyed by the plaintiffwas
only a portion of said bonus. Hence to plead and prove what
was the real understanding between the parties in respect to the
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subsidy necessary to secure the cons'.ruction of said road, does

not alter or vary the bond, but simply sets forth an agreement

recognized by it, and with reference to which it was executed,

but which it does not in terms purport to state.

Nur does this in any wise impair, much less destro}-, the full

force and virtue of the bond. It was, of course, expected when
this property was conveyed to Furth that the requisite bonus

would he raised. If this expectation had been realized it would

then have been the duty of the North Seattle Cable Railway

Company to have built a double track cable road of a standard

gauge upon the designated route and throughout the entire dis-

tance from Depot Sireet to the outlet of Lake Union, within

ten (lo) months, and to have continued to operate cars both

ways thereon. For its failure to perform its duty in any of the

above particulars, the defendant would have been liable to

plaintiff upon the bond in controversy for the damages suffered

b}^ him because of such failure.

Since, however, the bonus was not raised, the North Seattle

Cable Railway Companj' could not build and operate this road

without grave loss. The failure to raise said subsidy being due

to no fault on its parts, it was under no obligations lo hazzard

its capital in such an undertaking.

To permit the defense tendered, therefore, imposes no hard-

ship or loss upon the plaintiff; to deu}^ it, works a rank injus-

tice upon this defendant. The defendant is not entitled to,

nor can it demand from the trustee, a conveyance of the prop-

ert3\ But even if, after responding to plaintiff in damages, it

might, by proper proceedings, acquire said property, the conse-

quences would be scarcely less harsh. Its effect would be to

compel the defendant, a corporation organized for the purpose

of operating a street railway, to become an involuntary pur-

chaser of real estate, and to pav cash therefor.

What is said above is applicable alsc),the Fourth Assignment

of errors.

II.

As the court below appears to have entertained the view that

the bond in question must be construed and enforced, without

reference to the circumstances surrounding its execution, and
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without a consideration of anj- extrinsic facts, it now becomes

necessary to review the proceedings had upon the trial to de-

termine whether this view of the law was consistently followed,

and whether a proper measure of damages was applied. In de-

termining these questions a few general observations may be of

assistance : Since the enactment of 8 and 9 William III, C. 2,

Sec. 8, the rule formerly applicable in law courts, in actions

upon penal bonds, has undergone a complete change. This

statute virtually applies to the law courts the rule formerl}- re-

cognized and enforced in equity. Since that time, in actions at

law upon penal bonds, breaches of the conditions are assigned

and the damages arising out of such breaches may be pleaded

and proven, and a recovery had therefor in such actions, not to

exceed the penalty named in the bond. It was stated by Baron

Parke, in Beckham vs. Drake, 2, H. L., 579, 629, "that statute

in effect makes the bond a security o?ily for the damages really

sustained."

The same principle seems to have been recognized in the

adoption of Sec. 961' of the Revised Statutes of the United

States.

The sum named in the bond in questian, to-wit. Eighteen

Thousand ($18,000) Dollars, is designated as a penal sum. The
general rule now recognized in this country is to treat the sum
expressed in a bond, as a penalty or security for the perfor-

mance of the condition under-written, and not as liquidated

damages.

BigJiall vs. Gould, 119 U. 8.498.

Davis vs. Gillett, 52 N. H. 129.

2 Sedgcwick on Measure of Damages (7th Ed.) 259 n.

The bond in question is one under a certain penalty which

stands as security for the performance of certain work within

a limited time ; and such penalty is not to be construed as

licjuidated damages.

Tayloe vs. Sa?i/ord, 7 Wheat., 13.

The true thing in issue, therefore, in this ca.se is quantum

damnjficatus.

Beers vs. Shannon, 73 N. Y., 303.
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Dole vs. Moidton, 2 Johns, Cas., 205,

Linden vs. Lake, 6 Iowa, 169.

It may be proper to here remark that the bond in question

was executed by the defendant as any other simple contract

would be executed by it ; that is, it was not, strictly speaking,

under seal. This however, it is apprehended, is wholly im-

material, inasmuch as, by the law of the State of Washington,

private seals are abolished. Section 1427, Vol. i, Hilts

Code, is as follows :
" The use of private seals upon all deeds,

mortgages, leases, bonds, and other instruments, and contracts

in writing, is hereby abolished, and the addition of a private

seal to any such instruments or contract in writing, hereafter

made, shall not affect its validity or legality in any respect."

This statute was adopted Febuary 2nd, 1888, and took effect

immediately.

III.

The plaintiff appears to have framed his complaint in the

first instance in recognition of the foregoing principles. Upon

the trial, however, realizing that it would be impossible for him

to prove damages equal to the full amount of the penalty, under

the ordinary rule of damages, he sought to show that the con-

sideration expressed in the deeds and the value of the property

conveyed, to-wit, eighteen thousand ($18,000) dollars, was the

proper measure of his recovery ; and to support this theory he

attempted to prove that the sole consideration for the execution

and delivery of the deeds was the making of the bond, and vice

'versa. (Record, page 28.) This evidence was excluded upon

the objection of the defendant, and thereupon the plaintiff asked

and obtained leave to amend his complaint so as to admit

said proof. To the allowance of this amendment the defendant

at the time duly excepted ; and when said proofs were offered

under said amendment, the defendant renewed its objections,

which were overruled by the court. (Record, pages 28 and 29.)

These several rulings of the court are assigned as errors in the

Third, Fourth, Fifth, Sixth and Sevent^i Assignments, and, as

they present the same questions, may be considered together.

That these rulings of the court were manifestly erroneous is

apparent from the following considerations :
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First. It was a departure from the theory adopted by the

court in ruling upon the demurrer to defendant's afl&rmative de-

fence.

Second. It altered and varied the express terms and con-

ditions of the bond. It was not an attempt to show a condi-

tion precedent; nor yet to .'•how a separate and distinct parol

agreement. By this amendment and the proofs received in

support of it the real consideration inducing the execution,

both of the deeds and of the bond, was varied. From the

recitations of the bond it appears, conclusively, that the con-

sideration which moved the plaintiff to convey the property

named in the deeds, as a part of the bonus, was to secure the

building of the cable road in question. It likewise appears

from the bond that the sole consideration for its execution

was the agreement of the North Seattle Cable Railway Com-
pany in respect to the building of said cable road. That con-

sideration was sufficient to support the bond.

Indeed, so far as the bond itself discloses, the defendant

neither received the deeds in question nor was it named as

grantee or beneficiarj- therein. It was simply a surety under-

taking that another corporation would build and operate said

road

.

Third. It was not necessary for plaintiff to plead or prove

a consideration for the execution and delivery of the bond in

order to support miction. The bond itself imported upon its

face a sufficient consideration to sustain it. Nor was it proper

for the plaintiff to plead or prove a consideration different

from that imported upon the face of the bond. By so doing

he varied its terms, injected into it new and different elements,

and enlarged the liabilit}' of defendant thereunder upon the

thee -y of damages adopted^ by the court.

Fourth —One of the apparent purposes of said amendment,
and the proofs irj^duced in support thereof, was to convert the

penalty named in the bond into -tfaft liquidated damages ; and
this was the logical result which followed therefrom. This
being true, the consequence was to convert the obligation of

the defendant from a security merely, into one for the payment
of a sum certain. That this was prejudicial error is manifest

from the authorities heretofore cited.



Fifth—Another manifest purpose of the aforesaid plea and

proofs was to establish the measure of the plajntiiTs recovery

herein. Neither the consideration expressed in the deeds nor

the value of the property described therein afforded the true

measure of his damages. The property was given on the plain-

tiff's part for the purpose of securing the construction of the

cable road in question. The consideration or inducement

which lead to the execution of these deeds was the benefit he

expected to derive from the construction of that road. This

benefit, namely, the value of the thing to be done, was the

measure of his damages.

Bolster vs. Post, 57 Iowa, 700.

Such damages might be more or less than the value of the

property conveyed. Where the consideration for the convey-

ance of property, is in whole or in part, the undertaking of an-

other to perform some condition, or do some stated act, the

measure of the plaintiff's recovery in an action for a breach is

the direct and proximate benefits he would have derived from

the performance of such undertaking.

2nd Warvelle 07i Vendors, 964.

Var?ier vs. St. L. & C. R. R. Co., 55 Iowa, 677.

Westchester & P. R. R. Co., vs. Broomall, 3 Atlantic Re-

porter, 445.
•

In interpreting a bond for the purpose of ascertaining either

its meaning or the measure of damages recoverable under it,

the surrounding facts, as they existed at the time of its execu-

tion, are to be taken into consideration.

Griffiths vs. Hardenbergh, 41 N. Y., 469.

Judge vs. Ordway, 23 N. H. 198.

By the deeds in question plaintiff conveyed forty (40) lots

situated in Denny & Hoyt's Addition, and twent}^ (20) lots

.situated in Evans & Blewett's Addition to the City of Seattle.

He owned at that time a large number of other lots in each of

these additions. It was the benefit he expected to derive to

the remaining lots by the construction of the cable road in ques-

tion which induced him to give the sixty (60) lots as a bonus.

The damage he suffered, therefore, if any, was the additional
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value which the advantages of the cable road would have given

his remaining lots. •

lVatterso7i vs. R. R. Co., 74 Pa., 208.

Louisville R. R. Co. vs. Sumner, 106 Ind., 55.

Nor can it be said that such damages are not susceptible of a

fair and proper admeasurement ; indeed, it affords the measure

in an infinite variety of damage cases. The rule is so

familiar to the mind of the court as not to require further cita-

tion of authorities.

IV.

When the plaintiff offered in evidence the deeds, Exhibits A
and B, defendant objected on the ground that there was no

proof of the due execution thereofor of the authority of the per-

son purporting to sign the same as Attornej^-in-fact for the wife

of the plaintiff. (Second Assignment of Errors.) If these Ex-
hibits are material, it must be upon the theory that the con-

sideration named therein as the value of the property conveyed

was the measure of plaintiff's recovery, as contended by him.

Upon this theory it became necessary for him to show that

these deeds in fact operated to convey the title to the said lots.

If this theory be adopted by this court, it must be held that the

above objection was well taken, no authority of the alleged At-

torney-in-fact having been shown.

Sone vs. Palmer, 28 Mo. 539.

V.

The Eighth, Ninth, Tenth and Eleventh Assignments of

Errors relate to the introduction of the testimony with respect

to the other property owned \>y the plaintiff along the route of

the proposed cable road. This testimony was admitted over the

objection of the defendant that the same was irrelevant and im-

material. These objections were made solely upon the theory

that by the plaintiffs amended complaint he was .seeking an

entirely diflferent measure of damages. In the form in which
plaintiff has been permitted to wage his action by the amended
complaint this testimony was doubtless both irrelevant and im-

material ; though in a proper form of action it would afford both
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material and competent proof by which to measure his damages.

The error is perhaps without prejudice, though the assignments

serve to show the erroneousness of the theory upon which the

cause was tried below.

VI.

By the Twelfth Assignment is urged the error of the court in

admitting in evidence Exhibit D. to the effect that the lots de-

scribed in the deeds in question were at all times from the date of

said deeds, up to the commencement of the action, worth the

amount of the consideration therein named. From what has

already been said, it is apparent that this testimony was wholly

immaterial. The value of these lots does not afford any proper

measure of damages in an action upon a penal bond to recover

for the breach of the condition under-written.

VII.

Defendant contends that the court erred in overruling its

motion for a new trial. (Thirteenth Assignment of Errors.)

This motion was based upon the statutory grounds. As the

ruling of the court on this motion involves the same questions

elsewhere presented in this brief, it is unnecessary to here re-

peat the reasons in support of defendant's contention.

VIII.

In the Fifth finding of fact the court found that the true and

only consideration of the deeds executed by the plaintiff was the

making and delivery of the bond in question, and that the

actual consideration of said bond was the making and delivery

on the part of the plaintiff of said deeds. This finding the

defendant assigned as error. (Fourteenth Assignment.) It is

clearly a contravention of the express language of the bond it-

self. We have heretofore sufficiently disclosed the errors under-

lying this finding in the Fourth sub-division of this argument.

IX.

In the Eighth finding of facts the court determines that the

value of the property conveyed by the plaintiffwas the respective

amounts named in the deeds at all the times from the date of
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said deeds uj) to the commencement of plaintiiTs action. This

finding is complained of by the Sixteenth Assignment. The
error has heretofore been sufficiently pointed out in the discus-

sion of the admission of testimony upon the same subject.

X.

The ninth finding of fact made by the court forcibly illus-

trates what has been heretofore said upon the subject of the

measure of damages in this action. The court here finds that

the plaintiff has suffered damage by the breach of the condi-

tion of said bond "to the extent of the reasonable value of

said property for said deeds whereof said bond was the true

and only actual consideration as hereinabove found, to-wit,

the sum of $18,000." The very language of the finding suffi-

ciently discloses the error of the theory upon which it pro-

ceeds, when reference is had to the terms of the bond.

Suppose at the expiration of the ten (10) months named in

the bond a double track cable railway had been constructed

and put in operation over the route designated through the

Evans & Blewett Addition only! The bond would certainly

have been forfeited, because the North Seattle Cable Railway-

Company would have failed to comply fully with the condi-

tions thereof. The forfeiture would have been none the less

complete, and plaintiff's remedy none the less definite and cer-

tain because of the partial performance; but clearly, it could

not be contended that the measure of plaintiff's recovery was

the consideration expressed in the deeds or the value of the

property conveyed thereby.

Or, suppose that a double track cable road had been con-

structed from Depot Street to the outlet of Lake Union and

through the Additions named, but upon a different route !

Again, the bond would have been forfeited, because the con-

ditions thereof would not have been complied with ; and the

plaintiff would as clearly be entitled to his remedy. But who
would contend that the value of the property was the measure

of plaintiff's damages?

Or yet, again, suppose a single track, instead of a double

track, had been constructed, over the entire route proposed,

and in every other respect in compliance with the terms of the
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bond! Still the bond would have been forfeited and plaintiff

entitled to recover his damages; and, again, it is equally clear

that the measure of the recovery would not be the value of

the property conveyed.

In any of the above ev^ents the measure of plaintiff's re-

covery would be the difference between the value to plaintiff's

property of the thing to be done and the value to the same

property of what was, in fact, done. In case of an entire fail-

ure to perform the condition of the bond the principle of com-

putation is the same and the damages no more diflScult to as

certain or measure.

XI.

The eleventh and twelfth findings of fact are too indefinite

and uncertain. They cannot, therefore, aid the plaintiff in

sustaining his judgment.

XII.

The first and only conclusion of law% found by the court,

clearly illustrates the contention of the defendant, that the en-

tire theory upon which the cause was tried in the court below

was erroneous. It is there found that " the plaintiff is entitled

to recover from the defendant upon the said bond of the de-

fendant, as plaintiffs damages, by reason of the breach of the

condition of said bond, hereinabove found, the reasonable

value of the plaintiff's property * * * to-wit : the sum of

$18,000." This conclusion is erroneous for each of the reasons

stated in the Twentieth Assignment of Errors.

XIII.

In its last assignment of errors the defendant urges that the

court erred in entering judgment in favor of the plaintiff for

the full penalty of the bond sued on for the five reasons there-

in given. That each of these objections is well taken must

already be sufficiently apparent. Any further argument

thereon would be a needless repetition.

XIV.

In plaintiff's cross-appeal it is urged that the court erred in
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not allowing interest upon the damages assessed, beyond the

penalty of the bond. As no opportunity will probably be

afforded to file herein a reply-brief, it is perhaps advisable to

meet this contention at this time.

Where a bond is executed for the payment of money only,

we understand the rule to be that interest may be allowed in

excess of the penalty. Where, however, the penalty of a

bond is conditioned simply for the performance of certain cov-

enants, therein named, the penalty stands as security merely

and limits the liability of the obligor to the amount of such

penalty. In such case the interest cannot be recovered in ex-

cess of the penalty.

Lyon vs. Clark, 8 N. Y. , 148.

Clark vs. Bush, 3 Cowen, 151.

Lawrence vs. U.S., 2 McLean, 587.

Brown vs. U. S., 5 Peters, 385.

Frayer vs. Little, 13 Mich., 195.

State vs. Sandusky, 46 Mo., 377.

Respectfully submitted,

HUGHES, HASTINGS & STEDMAN,
Attorneys for Defendant Front Street

Cable Wy Co.
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action on a bond with condition, in favor of the plaintiff below

for damages in the full penal sum, but denying the plaintiff



a recovery of interest tbereon from the beginning of the ac-

tion, in excess of tl)e penal sum, as further damages claimed

by him. To avoid confusion, tiie parties will be here

referred to simply by their respective titles, phiintiff and

defendant, in the court below. The appeal of the defendant

below, turning upon questions the earlier reached, logically,

in the consideration of the whole case, as well as involving

much the larger amount, will be discussed tiie first, on the

part of the plaintiff below; and afterwards his cross-appeal

as to interest.

The "statement of facts" with which the defendant's

brief opens is in the main accurate, but requires supple-

menting and correction in a few particulars:

The condition of the bond in suit (the substance of wdiich

the defendant's statement i:)arlly sets forth) recites that the

plaintiff "has granted and conveyed to Jacob Furth. assignee

of the said lYont Street Cable Railioay Company, the following

described property,. to wit: those certain forty

lots situated etc., and those certain twenty lots

situated etc., heretofore deeded to Jacob Furth

as a part of a bonus given to secure the building of the

cable ^'oad hereinafter mentioned." The ftdl test of the

bond wall be found on pages 2-4 of the printed Record.

The plaintiff does not concede that, as asserted in the

defendant's statement, the answer " does not admit the

authority of the attorney in fact to execute" the conveyances

to Jacob Furth "in the name of the principal." In para-

graph III of the complaint (Record, p. 4) the plaintiff

alleges that on, etc., a deed dated, etc., " duh^ signed and

executed by himself, and by W. W. Dearborn, the attorney

in fact of Carrie Blewett, the wife of the plaintiff, under

and by virtue of a power of attorney to him given," and

witnessed, etc., "was duly delivered to Jacob Furth, the

assignee of the said defendant, said deed conveying to said

Furth " a part of the real estate (in return for which the

bond was given). In paragraph II of the traverses in its

answer (Record, p. 7), the defendant "denies each and

every allegation contained in the third paragraph of said

complaint, except that on," etc., " the plaintiff made and



executed a deed, and W. W. Dearborn, as attorney in fact of

Carrie Blewett, wife of the said plaintiff, at the same time

executed said deed as attorney in fact of said Carrie

Blewett," etc., "and that said deed ivas delivered to Jacob

Fnrth, and purported to convey to said Jacob Furth " safd

part of said real estate. In paraj^raph IV of the complaint

the like execution and delivery of a deed conveying to

Furtli the remainder of the real estateis similarly averred; and

this is met, in paragraph III of the traverses in the answer,

by a denial qualified with like exceptions. And in para-

graph III of the first aflSrmative defense that defendant

songiit to set up in its answer it averred (Record, p. 9) that,

in pursuance of the understanding which it alleges to have

existed, " plaintiff" executed the deeds referred to in the

plaintiff's complaint and delivered the same to said Jacob

Furth."

The answer does not deny the averment of paragraph V
of the complaint (Record, p. 4) that the bond recited that

plaintiff had granted and conveyed said real estate to Jacob

Furth as assignee of defendant; but it admits, in paragraph

IV of its traverses (Record, p. 7), all the allegations of para-

graph V of the complaint except the averment thereof last

mentioned—and d< es not confront the excepted averment

with a denial.

The answer admits, in paragraph VI of the traverses

(Record, p. 8), that defendant did not within the ten months

prescribed by the bond construct or operate the railway

required "by the way set forth in said bond or by any way
at all, ' and that defendant "has failed and refused to pay

to said plaintiff said sum of eighteen thousand dollars or

any part thereof."

Lastly, as to the pleadings, it is submitted that this

Court will not gain so accurate an idea of the defendant's

attempted first affirmative defense (ruled out by the court

below upon demurrer) from the version of it given in

defendant's summary of the facts, as by perusing the full

text of that plea (Record, pp. 8-10).

Again, the plaintiff takes exception, in sundry particu-

lars, to the accuracy and completeness of the defendant's



presentation, introductory , to its brief, of the facts devel-

oped upon the trial; but the true showing made by the

evidence, as well as its bearing on the legal points here in

controversy, can be more effectively set forth below% in

connection with the discussion of those points, than as intro-

ductory matter.

The only facts involved in the consideration of the ques-

tion raised by plaintiff's cross-appeal are those shown by

the record proper: (1) That the award of damages in gross

was precisely equal to the penalty of the bond, and (2) that

on this account the court below refused to award, as further

damages, interest on the amount allowed from the begin-

ning of the action, notwithst;inding the complaint demanded
interest from the time of the breach, which confessedly ante-

dated the suit by about four weeks.

The action was brought on the common-law side of the

court below, but a trial by jury was waived.

POINTS.

FIEST.

In support of the judgment in favor of plaintiff below.

I.

The defendant luas properly held concluded, hy the recitals

of its bond, from denying that the real estate therein referred

to had been absolutely co)iveyed to the person by the defeudant

designated its assignee; and parol evidence of an alleged con-

temporaneous or prior agreement that the bond might be satisfied

by a reconveyance of the real estate to plaintiff was properly

excluded.

II.

The nature of the condition of the bond, as luell as the facts

shown by its recitals, justifies its construction as calling for

liquidated damages upon a total breach.

III.

If the bond be construed as one for a penalty, yet in view
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of its recitals the value, alike at its date and at the time of its

breach, of lohat the obligee jjarted tvith in consideration of the

bond, is a proper and the only practicable measure of the vcdiie

to the obligee of performance of the bond, and consequently of

the damage to him by a total breach.

IV.

It loas competent for the plaintiff to shoio that the bond ivas

the sole actual considercdion for the deeds, and vice versa; and

the court below, deeming that these facts coidd not be proven

unless averred, properly cdlowed an amendment of the com-

plaint to that end.

SECOND.

Specification of error against plaintiff below.

The court beloiv erred in refusing to award the plaintiff, in

addition to his principal damages, interest thereon since suit

brought—the aggregate falling within the amount of the penalty

increased by interest thereon since the breach.

ARGUMENT.

FIEST.

In support of the judgment in favor of plaintiff below.

Two main contentious form the staple of defendant's argu-

ment for reversal; (1) That defendant ought to have been

allowed to show that it was understood plaintiff's lots should

be reconveyed to him if the promoters of the cable railway

should not feel justified, by the aggregate of subsidies

obtained, in building the line; and (2) that, upon proof of

a total breach of the condition of the bond, the value of the

lots conveyed in consideration of it was not a proper meas-

ure of the obligee's damage. Every one of defendant's

twenty-one assignments of error either is based on one of

these two contentions or raises some question merely inci-

dental to one of them. It will be enough, therefore, to
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discuss the substance of these two coctentions, together

with one or two collateral matters, by way of answer to all

of defendant's formal assignments of error.

I.

The defendant's counsel hiis sought to fortify his first

position by arguing elaborately that it was competent for

defendant to show that Mr. Furth received the title to

plaintiff's lots charged with a tiust to reconvey them if

defendant should conclude that it did not care to build the

railway line, and thus earn the subsidy. The trouble with

his argument is two-fold: It is inapplicable, because no

such trust was pleaded. And had such a trust been pleaded

in due form the defense would have been amenable to a

demurrer, equally as that which ivas pleaded, because con-

tradictory to the recitals of defendant's own bond.

The counsel who drafted tlie original answer and con-

ducted the trial for defendant never pleaded a trust in favor

of plaintiff, nor even hinted at such a thing; the supposed

"trust" is a later invention. The answer as put in, and as

reiterated in response to the amendment of the complaint

during trial, asserts that plaintiff agreed with defendant that

in case it should be able to secure enough subsidy to war-

rant the building of the line he would donate to the defend-

ant the lots mentioned in the bond, as a subsidy; and that

in pursuance of that agreement plaintiff executed and deliv-

ered to Furth the deeds of the lots, and it was agi-eed

lietioeen plaindiff and clefendant (no particii nation by Furth in

such agreement is claimed) that Furth shoidd hold the deedfi

in escrow and not deliver them to the defendant till it had

built the railway, and if it failed to do so within the ten

months Furth should reconve^j the lots to plaintiff, in

exoneration of defendant from all claim in the premises,

—

and that, in pursuance of such agreement, defendant execu-

ted and delivered to plaintiff the bond in suit, and it was

then agreed between the parties that if defendant should

not obtain subsidies enough to warrant the building of the

line the bond should be null and void.

No trust is pleaded here. The defendant gave its bond



conditioned to build the railway within a stipulated time;

but if it concluded not to build, its bond was to be void!

The plaintijff executed his deeds to Furth and delivered them

to Furth (the answer sa3-s so), yet defendant (not Furth)

agreed with plaintiff that the grantee in the deeds should

hold them in escrow (!), and not deliver them to defendant

(which was not the ginntee!) till a certain event, and on the

non-occurrence of that event within the time limited Furth

should reconvey (though he had never agreed to do so) to

plaintiff in exoneration of all liability of defendant—whose

only liability was evidenced by a bond which, says the

answer, was to be void upon the non-occurrence of that

same event !

Wo may rem:irk in passing, as did the court below in its

opinion here under review, that there is no such thing as

deposit of a deed in escrotu with the grantee himself. If

delivered to him, it is delivered.

Moss V. Riddle, 5 Cranch, 351.

Fairbanks w. 31etcalf, 8 Mass. 230.

Cocks V. Barker, 49 N. Y. 107.

Beers v. Beers, 22 Mich. 42.

Jones V. Shaiv, 67 Mo. 667.

Hargrave v. Melbourne, 86 Ala. 270.

BIcCann v. Atherton, 106 Ills. 31.

See Bleivett v. Front Street Cable By. Co., 49 Fed. R.

126.

Indeed, it is not easy to deduce a rational meaning from

this answer as it stands. But whatever it was meant to

mean, it is inconsistent with the idea of any trust on Mr.

Fuith's part toward the plaintiff—and still more at variance

with the terras and recitals of the bond. By the admitted

delivery of the deeds to him, Furth became vested with the

absolute legal title to the subsidy lots. He acquired the

title subject to no trust in anybodifs favor, imposed either

by the deeds of conveyance or by any agreement alleged to

have been made on his part. The most that the answer can
be said to show is that the defendant agreed, if it should

fail to build the road within time, and thus should (as it



claims) auuul its boud, to iucluce Mr. Furtli to recouvey the

subsidy lots to plaintiff. But this would be simply an

agreement between parties us to lands legally vested in a

third person not assenting, and would lack the essence of a

trust, charging the legal estate with no burden and its

tenant with no duty. Hence, as the demurrer admits only

such facts as are well pleaded, the answer does not bear

out counsel's claim that the question raised by the demurrer

was whether a trust to reconvey could be pleaded and proved

by defendant.

And an agreement by defendant to induce Furth to recon-

vey to plaintiff in satisfaction of its boud, while amounting

to no trust, is at variance with the bond from first to last.

The making of the alleged agreement and the giving of the

actual bond cannot be conceived of as done together, be-

tween rational men. If defendant, building the railway

within time, was to have the lots from Furth, and failing so

to build, was to induce Furth to reconvey them to plaintiff,

and if thereupon defendant was to stand fully exonerated

and its bond to be null—why give the bond ? Why intrust

the lots to Furth at all ? Why not vest the title to the

lots directly in the defendant, the defendant contracting in

simple terms to reconvey if it failed to build the railway

within the specified time ? According to the version of the

parties' dealings set up by the ansAver, the bond served

simply to complicate the affair, creating no rights that could

be gathered from its text, while masking a radically different

arrangement. If the condition of the boud should be per-

formed, the bond would stand satisfied; if the condition

should not be performed, the bond was to be null! In

short, the answer tendered would in effect deprive the bond

of all force and meaning, and stultify defendant in making

and plaintiff in receiving it.

Again, the defense tendered was not merely inconsistent

with the admitted fact that the boud was made and deliv-

ered, but it contradicted the bond's recital of facts by way
of inducement. That recital, between the parties to the

instrument, works an absolute estoppel against a denial of

the facts recited. It sets forth that plaintiff "lias granted
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and conveyed" (uot merely executed and deposited in es-

crow a deed) "to Jacob Furth, assignee of the said Front

Street Coble Railway Company' (uot trustee for both parties,

to convey to defendant if the railweiy shall be built within

time, otherwise to reconvey to plaintiff) the property de-

scribed, "heretofore deeded to Jacob Furth as a part of a

bonus ^ife?i " (not placed under control of a trustee, to be

given only if earned, hut given) "to secure the building of

the cable road " Defendant may not now say that

these were not the facts of the case; and if they tvere the

facts, the answer teudeied was untrue in fact and bad in

hiw, and was properly rejected. Equally bad and inadmis-

sible would have been the plea of a trust to reconvey,

which defendant did not set up, but which his vcounsel in

this court ingeniously tries to read into the answer that

ivus put in. This rests on a rule so elementary that a very

few citations will serve amply to illustrate it.

Croome v. Lediard, 2 Myl. & K. 251.

Jungerman v. Bovee, 19 Cal. 351:.

Lainson v. Tremere, 1 Ad. & E. 752.

Boivman v. Taylor, 2 Id. 278.

Ins. Co. V. Bruce, 105 U. S. 328.

Bigelow on Estoppel (5th Ed.), pp. 351-7.

Murfree on Official Bonds, § 133.

The designation of Mr. Furih, in the recital, as "as-
signee" of the dei'end;int, marks him either as an assignee

for value of these subsidy lauds acquired by defendant by

giving its bond, or else au assignee in trust for the defend-

ant, under some arrangement between them uot disclosed

(the conveyances, in either case, being made directly to

Furth at defendant's instance); so that with either construc-

tion of the term " assignee,''' his relation in the premises, and
his duties, if any, were toward defendant, not toward

plaintiff at all. Defendant has control of its assignee, and
it is idle for its counsel to assert (see page 14 of his brief)

that "defendant is not entitled to, nor can it demand from
the trustee, a conveyance of the property;" Furth, the as-

signee or trustee, is Furth the defendant's then President,
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who executed its bond aud'thus approved the recital. Or, if

defendant has not control of its assignee, it must be because

he is its assignee for value or else its donee, all which is no

concern of plaintiff's; and in that case, defendant stands in

court making an offer of restitution of the lots, in lieu of

damages, which it has no power to make good.

This brings us to consider what would be the effect of

the recital if plaintiff had sued, not for damages upon the

breach of the bond, but to compel a reconveyance of the

lots on the ground that the consideration for their convey-

ance had wholly failed. If plaintiff had taken this course,

and if defendant, instead of having as now none too much
ready cash and no immediate sale for the lots, had been in

ample funds and in command of a recidv market for the

lots at advanced prices, thex. defendant and its trustee would

readily enough have adhered faithfully to the terms and

recitals of the bond. Nothing to vary or contradict would

have been tolerated. The defendant would have responded:
" Your deeds conve^-ed the lots absolutely to our assignee,

and you accepted from us, in payment for them, a bond for

$18,000 to be void upon a condition beneficial to you; the

condition has been broken and we are ready to respond in

damages not exceeding the penalty, but the lots are no

longer yours." And the assignee would have echoed: "I
hold tliese lots as trustee for the defendant, not for you; you

conveyed them to me without restriction, and I assumed

no duty toward you."

Both the defendant and its assignee would have been

right. The plaintiff wouM clearly have been estopped, b}''

the bond received, from pursuing any remedy inconsistent

with the force of the bond. But all estoppels must be

mutual. Therefore is the plaintiff now estopped.

1 Herman on Estoppel, § 20.

Deery v. Cray, 5 Wall. 795, 803.

Millard v. 3Ic31nUin, 68 N. Y. 345, 353.

That this may not seem, possibly, a harsh technical rule

which if applied here might work practical injustice, let us

compjire the considerations involved, to the projectors of
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such enterprises as that of defendant, in the different modes
of subsidizing them by donations of land. One mode in

freqnent use is, for the donor to give the projectors a con-

tract agreeing to convey specified land on condition that

the projectors shall first, and within a prescribed time, build

and begin to operate the projected line. This plan gives the

projectors an equitable title to the land, subject to defeasance

only by their own default, and which they can enforce in a

suit for specific performance; but it has these disadvantages

for them, that they have no enjoyment of tiie laud, nor the

jiis disponencU, pending their fulfiUment of the condition,

and that they must perforin the condition of the gift in its

full substance, if not indeed to its strict letter, to give them-

selves a standing in equity specifically to enforce the con-

tract. The other plan in common use is that here employed,

by whicii the donor conveys the laud outright to the project-

ors (or, as here, to such person as they name), receiving in

return their agreement (in the form of a bond with condi-

dition, or otherwise, and with or without sureties) to build

and begin to operate, within the specified time, the improve-

ment from the operation of which the donor expects to reap

benefits equivalent in value to his donation. This plan has,

for the projectors, these advantages over the other, that it

gives them,com])lete title to the land at the outset, carrying

with it the full enjoyment and power of disposal, and that

in case of controversy on the point of substantial perfonu-

auce of the condition of the gift, they are on the defensive

and the laboring oar is in tlie <lonor's hands; besides which

he, having retained no control over or recourse to the land,

must look solely to their responsibility ou their agreement.

And on the other hand this plan has a disadvantage to the

projectors as compared with the other, in that if they fail

to perforin the condition which was to earn them the land

as a subsidy, they must retain it as a purchase on the terms

made by the deed and their agreement given in return. It

is submitted that this disadvantage is fully counterbalanced

by the advantages pointed out, as compared with the mere
acquirement of contracts to donate land in a future contin-

gency and to transfer the title to it when thus earned. At
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all events, the plan here pursued clearlj' makes the transfer

of the land a finality as against both parties, estopping

each, rautually, from seeking afterwards to give the trans-

action an}' aspect inconsistent with the loss by the one of

all control over the land, or with the liability of the other

to make a return for its acquirement, by one of the alterna-

tive modes agreed on—performance or payment.

To the argument of defendant's counsel that his client

stands on the bond in the position of a surety, the answer

is a short one: The defendant is not a surety. The whole

tenor of the bond is foreign to that theory. The grantee of

the donated lots, Jacob Fnrth, is designated the assignee of

the Front Street Cable Kailway Company, not of the North

Seattle Cable Railway Company; and it is to this assignee

of the defendant that the lots are stated to have been "deed-

ed as a bonus given to secure the building of the cable road

hereinafter mentioned." The condition is that the North

Seattle Company shall build and operate the road, it is true;

but the consideration for the bond moveil to the defendanCs

assignee, hence to the defendant. The projected line was

to start from the then terminus of defendant's own line,

and was to have the same gauge. And the secretary of both

companies frankly testified (Record, p. 37) that both com-

panies were composed of the same men, holding- practically

the same proportional interests. It is too clear to require

further emphasis, that defendant was dealt with by plaintiff

as the responsible and only principal, and that it had a sub-

stantial interest in the enterprise, and received or controlled

the consideration for its bond. What arrangements it made

with the other corporation, its offspring, were their own

affair.

The estoppel arising from the bond applies, again, to jus-

tify the court's admission in evidence of the deeds froni

plaintiff to Furth without proof of the authority of the

attorney in fact who had executed them; and to show de-

fendant's second assignment of error in that regard ill taken.

The bond recited the conveyance of the lots; and this ac-

tion was not brought on the deeds, but on the bond. The

deeds were put in evidence merely as introductory to proof
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of the value of the consideration for the bond, tlie cine

transfer of which consideration the bond itself acknowl-

edged.

Co. Litt. 352a.

To sum up this branch of tlie argument: The first affirm-

ative defense tendered by the answer was not a plea of a

trust binding the gi-antee of the legal title to the lots to re-

convey to plaintifif on failnre of defendant to perform the

condition of its bond, but was merely a plea that the deeds

were delivered to the grantee in escrow, and that defendant,

if it failed to build the railway, was to procure a reconvey-

ance to plaintiff, which was to be a satisfaction of its bond.

As such, the plea was bad, because it was inconsistent with

the making of tlie bond, and contradictory to the recitals

thereof. A plea of a tru^^t in the grantee to reconvey, how-

ever, would have been equally inconsistent with the bond.

The bond shows that the grantee took as trustee for defend-

ant or else as its assignee for value, and not as trustee for

plaintiff. The deeds and bond would have estopped plaintiff,

as against both defendant and its assignee, to claim a recon-

veyance, if resisted; equally is defendant now estopped, on

the principle of mutuality. This estoppel is not a harsh

one, but is a rule of justice between these parties. Hence
the demurrer to the first affirmative defense was properly

sustained. The bond also sets defendant in the light of

an interested principal, and estops it to claim any privilege

as a surety. Further, it estops defendant to deny the due

conveyance of the lots mentioned; so that the court below

properly refused to require proof of authority to execute the

deeds.

11.

The principles now long applied by the courts, both of law

and equity, in the interpretation of bonds for the payment
of money, defeasible by a condition, are so well understood
as to require no elaborate exposition in presenting this

cause. It is true that the courts incline, in cases of doubt,

to construe the sum named in a conditional bond as a pen-
alty, and that the question at issue on such instruments is,
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Quantum damniJiccUus? \t is also true, however, that there

is a strong jadicial temJeocy to consider the sum uatned as

liquidated damages where it is apparently reasonable in

amount and where, otherwise, the actual damages could not

be ascertained by any fixed standard, or are in their nature

uncertain or difficult of proof; and this, by whatever name
the parties have mentioned the sum in their contract.

1 Sedgwick on Dam. (8th ed.), g§ 405, 406, 416, and

cases cited in note (d) to § 416.

1 Sutherland on Dam., pp. 490-92.

JVestermcai v. Means, 12 Pa. St. 97.

Poioell V. Burroughs, 54 Id. 329.

Wakejield v. Stedman, 12 Pick. 562.

Chase V. Allen, 13 Gray, •42.

Jaquay. Headington, 114 Ind. 309.

Halves v. Axtell, 74 la. 400.

Durst V. Swift, 11 Tex. 273.

Eakin v. Scott, 70 Id. 442.

The plaintiff submits that the case at bar is one where,

from the nature of the transaction and the circumstances

surrounding it, the *' penal sum " named in the bond should

be held to have been fixed by the parties as the liquidated

damages recoverable in case of a total breach of the condi-

tion. The bonds and the deeds were simultaneously and

reciprocally made and delivered, and they should be con-

strued together. By them it appears that both parties val-

ued the subsidy lots at §18,000, that deeds of them express-

ing that valuation were made and accepted, and that in

return a bond was made for that sum, conditioned that the

subsidy should be earned as a gift, by the performance of

the required acts within the required time. This was evi-

dently, in the intention of the parties, a contract to pay

that price for the lots received, if they should not be earned

as a subsidy. And nothing could be more equitable, more

conscionable, than the payment of that price, that true

value agreed on in the documents and again by stipulation

at the trial. Relief against forfeitures upon bonds, as in

their nature penal, was originally granted that the obligor,
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despite his deliberate and formal act, might not be com-

pelled to pay more than in equity and good conscience

ought to be demanded of him; that is the scope and true

limit of tiie doctrine of penalties, and the doctrine ought

not to be applied to a case, like this, which falls beyond tfie

reason at the root of it.

Again, the time fixed for earning the lots as a gift expired,

and suit was brougiit on the bond a month later, without a

step having been taken toward the performance of the condi-

tion; indeed, with everything to indicate, in the negotiations

of defendant's officers and committee with plaintiff, for sur-

render of the bond, and in defendant's obtaining from the

city of Seattle an extension of the time for construction till

long after the period named in the bond (Record, pp. 34-40),

that it had abandoned all intention of trying or pretending

to earn the subsidy. This situation brings the case very

nearly, if not absolutely, within the princif)le of those which

hold an obligee to the payment of a sum named as an alter-

native to the performance of a specific act, on the ground

that he must be deemed to have elected to pay the money
as the least burdensome alternative.

Sedgwick, § 421-3, and cases cited.

Pearson v. Williams, 24 Wend. 244; s. c, in error,

26 Id. 630.

But defendant's counsel insists that this cause was tried

and decided below "on the theory " that the measure of

damages was the value of the lots as damages provable

under a penalty, rather than as liquidated damages. It is

to all intents and purposes the same thing to say that the

parties shall be deemed to have made the " penal " sum of

the bond precisely equal to the agreed value of the land, by

way of prescribing thnt sum as the agreed damages in the

event of a total breach, and to say that if the bond is to be

treated as penal the damages recoverable in the event of a

total breach should be, in the absence of other elements

affecting the quantum of damage, a sum equal to the agreed

value of the land conveyed in consideration of the bond.

To find any substantial difference between the two proposi-
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tious is to juggle with words. Besides, the affirmance of

the judgmeut for damages, on this appeal, does not depend

on the soundness of any particular "tiieory " that may have

been entertained by the court or counsel below. If the

findings or the evidence back of them will justify the judg-

ment, it must stand. And, since the construction of the

bond, as stipulating damages or as merely prescribing a

penal limit thereof, is a deduction of law rather than of

fact, it is immaterial which way the court below character-

ized the bond, in its opinion or its formal conclusion of

law, if the facts found or proven will sustain, in the view of

this court, the legal conclusion that the sum named in the

bond should be treated as stipulated damages*.

But the plaintiff contends that the judgment is well forti-

fied in either view; that not only is it sustained by the prin-

ciple just discussed, but the "theory" whose influence

defendant's counsel finds shaping the decision below is also

eminently sound. And the next branch of this argument

involves an examination of that theory.

III.

The plaintiff owned a quantity of "city lots" lying along

t!ie line of the projected railway. He agreed to donate cer-

tain of those lots in consideration of the expected enhance-

ment in value of the rest to result from the construction of

the railway; and accordingly he did convey those certain

lots, and took in return the bond conditioned that the road

should be built. The law will not presume that any bargain

is unequal, that any property transaction is a giving of

something for nothing, or of too little for too much. As it

is not claimed that the plaintiff was "donating" a subsidy

from motives of generosity or public spirit, or other-

wise playing the part of a philanthropist, the presump-

tion is that by the completion of the contemplated

acts of the respective parties—the conveyance of the lots

by plaintiff, the building of the railway by defendant—the

plaintiff would be left neither richer nor poorer than at the

outset. The value of the lots that he parted with would be

reimbursed to him precisely, no more and no less, by the
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enliaiicemeut in value of his remaining lots through the

building and operation of the railway. The remainder of

his property would be worth, on com])letion of the railway,

just what the lohole of his property was worth when he

granted away part of it to induce the building of the rail-

way. Practically the result would not have been so pre-

cise, might have been far different; but the law can presume

it to be only as stated. It can no more assume that the plain-

tiff must have been a loser by giving the subsidy even

though the railway weie built, as agreed, in return, than it

can assume that the result must have been—as it certainly

might have been—a heavy gain to him in the aggregate value

of his holdings.

Very well; plaintiff did his pait, but, on defendant's side,

the road was not built. Not a foot of it was built during

the term of the bond, nor before this suit was brought.

What is the resulting damage to the plaintiff? First of all,

he has lost, out of his entire original holdings, lots worth

818,000. If his remaining holdings are also worth less

than they would have been had the road been built, that

may be jui additional item of damage; but it is immaterial

to the suit, as his recovery cannot go beyond the amount of

the bond. If, on the otiier hand, the plaintiff's remaining

lots are woi til just as much as they would have been with the

road built, that, if shown, might furnish an offset in reduc-

tion, or even in full cancellation, of his first item of dam-
age, S18,000, by losing the subsidy lots without receiv-

ing the agreed equivalent, or rather the agreed perform-

ance expected to produce him an equivalent. But,

first, the difference between what the plaintiff's remaining

lots are worth when the bond is broken, and what they

would have been worth had the bond been faithfully kept, is

utterly incapable of proof, especially where there is a total

absence of partial or attempted performance. Testimony of

witnesses upon it would be the wildest conjecture, the

merest guesswork. Other influences affecting the value

would be inevitably and inextricably confused in their

minds with the insoluble problem, How would the lots

have been affected if that had happened which has not
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happened nor b('j];un to happen? "It is a condition and

not a theory which confronts us." The condition is, that

phdiitiff is out i?18,000 worth of lots. The theory is, that if

defendant had done as it was to do but has wholly failed to

do in return, plaintiff's other lots might have been worth

only so much, or so much, more than tiiey are now worth, in-

stead of a full S18,000 more. To bold a rule that would

allow defendant to force plaintiff, for his remedy, to ignore

his tangible loss of a valuable portion of his property and

go into such a region of doubt and guess as to the value

under imaginary conditions of the rest, where opinions

contrary to and belittling the opinions and estimates of

himself and his witnesses could be brought on and sworn

through by a legion of "expert" real estate witnesses as

readily obtained and as superserviceable as experts usually

are, would be practically to license defendant to rob him of

his land by making and then breaking the promise implied

in its bond. It would made this mode of obtiiining subsidies

a confidence game.

Secondly, this question of value of the plaintiff's remain-

ing property is properly a question of offset to aud redac-

tion of the real, tangible and undisputed loss of §18,000

that plaintiff Zia.s proved for his prima facie damage; aud as

such the proof, if it can be made, that his remaining lots

would not have enhanced in value as much as 818,000 by

reason of the building of the road, devolved upon the de-

fendant, as matter of defense.

And. lastly, the plaintiff went so far, though needlessly

in his view of the case, a? to offer such proof as could be

made upon the question how far the building of the road

would have enhanced the value of his remaining property

neighboring to the projected line; aud this offered proof

was shut out by defendant'.s objection, sustained b}^ the

court below. (Record, pp. 30-33.) It does not lie now
in defendant's mouth to say that plaintiff should have shown

that the breach of the bond did damage him in respect

to his remaining property, when he tried to do so aud de-

fendant stopped him; nor to assign as error the court's

exclusion of evidence in that field, when the ruling was at

defendant's instance.



19

Let us not be misunderstood. We claim $18,000 as

the plaintiff's palpable damage sliown, not because that is

the sum of the bond, but because that is the value, as proved

by defendant's voluntary stipulation of the fact, of the lots

that plaintiff relinquished for nothing but a broken bond

—

" the reasonable value $ at the time of the making of

said deeds, and thence until and at the time of the making of

said bond, and thence until and at the time of the expira-

tion of the period of ten months specified in the condition of

said bond, and thence until and at the time of the begin-

ning of this action." (Rjcord, pp. 47-8.)

That value would have been equally pertinent to tha

question of damage, had the sum named in the bond beeu

any other (and greater) than $18,000; for instance, $36,000.

And we may close this branch of the argument with a test

question : Suppose that the plaintiff had donated a cash sub-

sidy of $18,000 upon thy condition set forth in this bond,

had actually paid over the money, and had taken in return

this bond (but with a recital of payment of the cash, in-

stead of conveyance of land), in the "penal" sum of

$18,000 or any greater sum; and that defendant had wholly

failed to perform. Could any court, of law, equity or natu-

ral justice, have held that the measure of plaintiff's damage
in an action on the bond was any less or other than the

money that he had advanced on the faith of this broken

promise?

IV.

Little need be said in support of the proposition that it

was competent for the plaintiff to show that the bond was

the sole actual consideration for the deeds, audi vice versa.

The consideration when not recited can always be shown;
the substance and nature of a recited consideration can

always be shown. This is elementary, and calls for no

citation of authority. To do this neither varies nor con-

tradicts the instrument, and does not open the way for the

adversar}' to show that which would vary or contradict it.

Indeed, the recital of the bond showed well enough, without

other proof, that it was made upon the sole consideration of
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the deeds, and the identity of the suqis named in it and in

the consideration clauses of the deeds raised the presump-

tion that they were made upon the sole consideration of the

bond. But formal proof of these facts was offered as a step

in the showing of plaintiff's direct damage by the breach of

the bond for which alone he parted with his lots. That

proof was fairly admissible under the averment of the orig-

inal complaint as to damage, but the court below thinking

otherwise, it was proper for plaintiff to ask and the court to

grant an amendment inserting a special averment. The
defendant made no claim of suprise or disadvantage, and no-

material error intervened.

See Murdock v. Cox, 118 Ind. 266.

SECOND.

Specification of error against plaintiff below.

The plaintiff below, while satisfied with the judgment in

his favor, so far as principal damages are concerned, com-

plains that it should have been made to carry interest in

his favor from the beginning of the action. Tlie demand of

the complaint was for interest from the time of the breach,

about a month before suit brought; but in his application

for judgment plaintiff' preferred to be well within the safe

line.

The questions raised by this cross-appeal are two: Are

the damages on breach of the bond a claim of a nature that

will carry interest? And does the penalty of the bond

restrict a recovery to the principal of that penalty, or can it

go to the amount of the penalty increased by interest thereon

from the breach ?

The first question will be answered affirmativel}^ beyond

dispute, if the damages be held liquidated : and if they are

regarded as unliquidated, inasmuch as they are damages ex

contractu, the same answer is given by a great array of

authority, from which we cite only the following:

Sedgwick, ^ 3X5, and cases cited.

McCollum V. Seivard, 62 N. Y. 316.

Mercer v. Fose, 67 Id. 56.
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As to the second question

:

"The better opinion" (in this country the weight of

English authority being to the contrary) "is, that interest

may be recovered, in addition to the penalty, in an action

whether against the principal or the surety. In Lyon v.

Clark it is pointed out, in the very clear opinion of Corn-

stock, J., that there is a distinction between the question

whether, at the time of the default, the liability can exceed

the penalty, and the question whether, after default, inter-

est can be allowed in excess of the penalty. The first is a

question of the effect of the contract; the second is one of

compensation for a breach of the contract. This distinction

appears to be perfectly sound."

2 Sedgwick, g 678.

It is needless to do more tlian to cite, in support of this

weighty enunciation of the law, these decisions in point:

Peril V. Willis, 2 Dall. 252.

TJ. S. V. Arnold, 1 Gall. 348, 360; 8. c, in error, 9

Cranch, 104.

Bank of U. S. v. Macjill, 1 Paine, 661, 669.

Ives v. Merchants Bank, 12 How. 159.

Smedes v. HoogJdaling, 3 Caines, 48.

Moiver v. Kip, 6. Paige, 88.

Lyon v.- Clark, 8 I^. Y. 148.

Brainard v. Jones, 18 Id. 35.

Harris v. Clap, 1 Mass. 308.

Warner v. Tkurlo, 15 Mass. 154.

Judge of Probate v. Heydock, 8 N. H. 491.

Carter v. Carter, 4 Day, 30.

Leivis v. Dioight, 10 Conn. 95.

Tyson v. Sanderson, 45 Ala. 364.

Carter v. Thorn, 18 B. Mon. 613.

Moss v. Wood, R. M. Cliavl. 42.

TennanCs Exr. v. Gray, 5 Munf. 494.

TazeweWs Exr. v. Sannderss Exr. , 13 Gratt. 354.
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Perrij v. Horn, 22 W. Va. 381.

Crane v. Andrews, 10 Col. 265.

THOMAS R. SHEPARD,
Of Counsel for Edward Blewett,

Plaiutiff below.
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